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PREFACE 


The  Mechanic'  Lien  legislation  enacted  in  the  various  Pro- 
vinces in  Canada  is  published  in  this  volume,  with  the  exception 
of  the  Mechanics'  Lien  Act  of  Prince  Edward  IsLind,  which  Act, 
with  amendments,  may  be  found  in  Chapter  8  of  the  Prince 
Edward  Island  Acts  of  1879,  Chapter  11,  1881,  and  Chapter  11, 
1898.  There  are  no  reported  decisi6£s  under  this  Act.  but  the' 
Act  itself  is  similar  to  the  earlier  Ontario  legislation. 

The  framers  of  Mechanics'  Lien  legubtion  in  attempting  to 
do  justice  to  workmen  and  to  the  suppliers  of  building  materials,; 
while  at  the  same  time  avoiding  injustice  to  the  owners  of  pro-' 
perty,  have  grappled  with  a  diflScult  problem.    LegisUtion  which 
may  have  the  effect  of  charging  one  man's  land  with  anoUiert 
man's  debt  must  be  worded  with  very  great  care,  if  injustice  is  to 
be  avoided.    Since  the  last  consolidation  of  the  Ontario  Mechanics' 
and  Wage-earners'  Lien  Act,  however,  it  would  seem  that  this 
statutory  remedy,  in  Ontario,  at  aU  events,  is  as  fair  and  just  to 
aU  parties  interested  as  any  legislation  of  this  character  can  be, 
although  like  all  other  human  laws  it  may  occasionaUy  fail  to' 
secure  complete  justice. 

A  large  number  of  new  decisions,  Canadian  and  American,  are 
published  in  this  volume.  Ar  to  these  decisions,  it  must  be  ported 
out,  that  as  the  legislation  varies  in  different  Provinces,  or  States, 
the  decisions  cannot  be  attentively  studied  without  closely  examin- 
ing the  provisions  of  the  Mechanics'  Lien  Act  existing  in  the  par- 
ticular jurisdiction  where  the  question  arose. 

A  doctrine  that  should  be  favorably  regarded,  in  the  construc- 
tion of  a  Mechanics'  Lien  Act,  is  thkt  when  a  statute  already  in 
force  in  one  jurisdiction  is  enacted  in  another,  the  judicial  construe- 
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Promoe.  in  veUti^TZ.    -^       ""  throughout  the  y^ooB 
legiJation.  ««»  ^  be  m  desirable  «  u,.ifo„„ity  of 


Halifax,  N.S., 

0«rtober,  1980.      . 


W.  B.  W. 


PBEFAGB  TO  SBCOMD  EDITION 


Since  the  first  edition  of  thig  book  important  amendments  have 
been  made  to  various  Medianics*  Lien  Acts  in  Canada  and  manj 
Talnable  jndicial  decisions  relating  to  this  legidation  have  btien 
given.  These  statutory  amendmente  and  decisions  will  be  found 
noted  in  this  vohime.  A  selection  has  also  been  made  ftom  recent 
decisions  of  American  courts  interpreting  provisions  of  similar 
legislation  in  the  United  States.  Tfi^  writer  adheres  to  his  view, 
ejpressed  in  the  earlier  Preface,  concerning  the  value  of  such 
American  decisions. 

It  is  difficult  to  group  the  cases  on  this  subject  according  to 
any  logical  scheme  of  classification.  The  various  Medianics'  Li«. 
Acts  differ  in  flieir  terms,  and,  in  some  instances,  amendments 
seem  to  result  in  inconsistent  provisions  in  the  same  Act.  But 
there  is  apparent  in  recent  judicial  decisions  in  various  Provinces 
a  growing  tendency  towards  uniformity,  in  gratifying  contrast  to 
tte  labyrinth  of  former  confiicting  decisions.  Any  seeming  con- 
flict in  some  recent  deciwoiis  is  probably  traceable  to  the  varying 
provincial  statutory  provisions. 

In  a  recent  case  in  Alberta,*  Beck,  J.,  stated  that  where  a 
■tatutory  provision  is  adopted  from  another  jurisdiction,  after 
having  been4n  force  there  for  a  long  period  of  time,  he  would  be 
diflioeed  to  foUow  the  judicial  decisions  of  that  jurisdiction  upon 
its  interpretation,  unlesa  there  were  very  strong  reascms  for  a 
contrary  view.  The  general  adoption  of  such  a  commendable 
attitude  would  greatly  aid  in  securing  uniformity  in  the  practical 
operation  of  this  boieficial  legislation. 

In  this  edition  Canadian  decisions  down  to  December,  19121, 
have  been  noted  as  far  as  practicable. 

Halifax,  January,  1918. 

•  W»r4  T.  BmrM  (1910).  8  Alu.  L.  B.,  at  p.  141. 
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PBBFACB  TO  FIRST  EDITION 


Tha  deciriona  upon  the  Mechanics'  Lien  Acts  existing  in  rari- 
ons  Irovinces  in  Canada  and  the  amendments  to  the  Statntes 
dealing  with  this  subject  have  been  so  niuneroas  of  recent  years, 
and  the  subject  itself  has  become  so  extensiye  as  to  warrant  the 
publicaiion  of  a  new  treatise.  While  fully  sensible  of  imperfec- 
tions in  the  execution  of  this  work,  it  is,  nevertheless,  hoped  that 
it  may  prove  useful  to  the  profession. 

There  are  some  variations  in  «ie  Statutes  of  the  different 
Provinces  on  this  subject,  but  very  few  of  them  are  substantial, 
and  the  main  sections  of  the  various  Statutes  are  so  nearly  alike 
as  to  make  the  decisions  in  one  Pr>vince  of  value  to  the  practi- 
tioners in  the  other  Provinces.  '.loreover,  it  is  thought  that 
judicial  interpretations  Of  similar  sections  in  the  Statntes  exist- 
ing in  various  States  in  the  adjoining  Bepublic  will  be  useful 
to  the  practitioners  in  Canada.  Statutes  in  New  York,  Massachu- 
setts, Pennsylvania  and  other  States  of  the  Union,  on  this  subject 
use,  with  very  little  variation,  the  phrases  of  the  sections  used  in 
the  Mechanics'  Lien  Acts  existing  in  various  Provinces  it  Canada, 
and  it  is  felt  thai,  as  there  are  certain  principles  common  to  the 
jurisprudence  of  both  countries,  the  decisions  that  have  expounded 
the  Statntes  which  have  been  enacted  in  various  States  of  the 
Union  will  aid  either  directly,  or  by  analogy,  in  the  construction 
of  similar  Acts  passed  by  our  Provincial  Legislatures. 

BramweU,  B.,  in  Oaorn,  v.  GHUtt,  (1873)  L.  B.  8  Exch.  92, 
said,  in  speaking  of  United  States  decisions  on  another  branch  of 
the  'aw:— 

"  The  American  authorities  are  not  binding  on  us  indeed,  but 
are  entitled  to  respect  as  the  opinion  of  professors  of  English 
law  and  entitled  to  respect  according  to  the  positions  of  those 
professors  and  the  reason  they  give  for  their  opinions." 

The  late  Mr.  Justice  Thompson,  of  Nova  Scotia,  in  one  case 
referred  to  the  value  of  United   States  decisions  and  quoted 
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Stamp,  L.  B.  5  C.  P.  D  ^  ^^^  ""*  ^  *«'««««^«  V. 

^m  their  decision, Tl'TinJ'^*'-  """^  "^"^  ''"'^' 

deci^on.  of  United  sCZJ^t/f'^  ^"^  '^'■'^  "»««  *<> 
ftovincil  Legidatare, TcZ^  T  T*  '***"*^  '^'<*  ">« 
own  Mechanic  Lieolete  "  "*'^  '°  '''"^  «>«' 

Of  ^^^^IdHif  Z^rr  *"*  '^^  -'  ^"'-  Bench 

-«-!.  declined^  "J^e?nrra:rUnlSr  sll^^ 

on  any  question  of  la#  ^        ^  ^***®«  «*«  cited 

ject  in  Manitoba,  B^JSshTotn V  *^J*«^««"  o''  ^e  «une  .ub- 

.    intMp«,tation  haa  been  given  te  tT  nT^    '"""**  **'  '*'»"^°*J 
^•""•d  best  to  group,  uX  a^ol^H  r   "l.^***°*«'  ^*  '»"  been 

11  th.  d«i«on.'^.s.rcaZrrt  hT^r.*''  *^*  '*^-*«' 

to  publish  th.  Mlanics'  lZlt\  ^""  ^  °''*^"*  "^ 
-»c«iy  thee..«»tiaInot^andlt^l^  '*t'  ''"^««  ^'*b 
CiWI  Code  of  Queb«,  ZZg  ^^TT  J^  ^'^^^^  «'  «>• 
li-bed,  with  decision,  of  C»u,r,,Q^?r  f*  «»*  ««  •!«  PUb- 
^  The  Writer  n.ust  ack^ow^  h^j^  T^  **»  *^«°- 
M.ckay,  B.A..  LL.B..  Law  ci«?  cS V^*^"*  *"  *''•  ^-  A' 
»bo.e  valuable  eervic^  We  J^tlv  !,'*  ^*^  ^«bly. 

In  the  «,lection  of  ZsTu^Lr"!!^  *'"  "'''^'^ 

able  aid  has  been  given^Mf  ^Txa  *  ^'"^  ^'^  ^•'"- 
Quebec  Bar.  '  "•  •^-  ^^anagh,  K.C.,  of  the 


S«ptMnbw,  1905.. 


W.  B.  W. 
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THE  LAW 

OF 

MECHANICS*  LIENS  IN  CANADA 


CHAPTBB  I. 
HI8T0BICAL.  " 
Tw  D>TiLoncBirT  or  thb  Liik  dpow  Rialtt. 

H.fln^  Tn".  ^"^  !^"'  *"  '*•  P'**^  •«»«'.  h"  been  judidtlly 
defined  to  be  "  .  „ght  .n  one  «tn  to  retain  tlut  which  i.  in  hU 
poeNMion  belonging  to  Mother,  tiU  certain  denund.  of  him  the 
pe«oninpoe««ion,Me..ti,lled."  Hammond,  y.  Barclay  (1808) 
»  E«t  227,  m.  "It  i,  neither  .  ;«,  ,„  „  „or  ;«  L  r^" 
;D«»/-«,  y.  C«r«m,  (1868)  11  U.  C.  C.  P.  462.  per  Draper.  CJ. 

foraed  labor  «wi  thereby  added  to  it.  value,  only  applied  to  p^- 
.^jd  property.  At  common  law  a  mechanic  had  no  lien  upon  a 
holding  for  Ubor  d««,  npon  it  and  could  not  retain  poee^L 
of  ««%  upon  which  he  hi^i  perform^  labor.  £.7.*^^, 
ap«nod  a.  the  year  18a5  thi.  ,«e.tion  wa.  di««„«d  in  17^ 
Uno  cu,  (Johnson  t.  C«»,  5  U.  C.  Q.  B.  (O.S.)  800).  where  a 

^tL^i^^'T'  ^  ^ '  ^^"*'  withheld ';:::ron- 

Tf.T!-     f  "^^''  ^  ~  "*"'  "^  *•»»  °o  «^ion  would 

bSd^rt'      **  .      °°  «^'"^  P^^Pl^  -"d  in  ordinary  ch^  a 
b«ld«r  ha.  no  hen  on  the  hou«  which  he  hu  built  or  repaid- 
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It  would  b*  uMwt  ineoBTtniMit  that  h»  shonld  hare.  Th»  graaad 
on  wbieb  it  •taod*  i,  itmpmhU  from  th*  booM  and  raoh  •  Ika 
would  ndndt  tba  owatr  fron  hia  own  fmhold."  Maeaalay,  J., 
Mid:  •* Contractor!  for  rach  work  muat  i»ly  on  tba  pmonJ 
liability  of  their  tmployer  under  the  contract,  in  an  aiprMa 
•wuritj  fuarant«rf  by  rabatantive  agmment.  No  lien  reaolta  iii 
Uw  in  their  faror  by  reawn  of  tha  expenditure  of  their  toU  and 
material  on  the  eatate  and  for  the  benefit  of  the  owner." 

It  ia  true  that  a  contractor  may  have  a  right  to  hold  materiala 
M  an  unpaid  vendor  unUl  they  are  paid  for,  when  euch  materiala 
brought  on  the  land  of  the  empl<>yer  hare  not  been  affixed  to  the 
freehold,  and  the  property  in  them  hat  not  paMed  to  the  employer 
by  the  terma  of  the  contract  (Bellamy  t.  Dwty,  [1891]  8  Ch.' 
MO),  but  when  the  materiala  have  been  alBxed  to  the  freehold,  a 
contractor,  in  the  alienee  of  a  itetute,  ha«  no  lien  on  them,  or  on 
the  work  conitructcl'with  them.  They  then  form  part  of  the 
fwehold.    Halibury'g  Uws  of  England,  rol.  3,  p.  864. 

It  required  a  ttatite,  therefore,  to  create  thia  lien  and  it  wu 
not  untU  the  year  18 '8  that  thia  right  waa  created  in  Onterio, 
which  waa  the  first  Prorince  in  Canada  to  enact  a  Mechanica' 
Lien  Law.    88  Vict  ch.  87. 


Oxionr  or  ram  Law. 

Ontario,  doobtlew,  adopted  the  ayitem  of  Jfechania'  Uens  from 
the  itetutee  prevailing  in  many  of  the  Stetea  of  the  neighboring 
BepuWic.  Such  a  ayatem  i«  unknown  to  the  law  of  England.  The 
actual  cause  which  led  to  the  introduction  of  the  aystem  in  the 
United  States  is  not  known.  PhiUipe,  in  hia  treatiae  on  Mechanioa* 
Liens  (3rd  ed.,  sec.  6)  stetea  that  it  haa  been  supposed  that  in 
Pennsylvania,  which  was  one  of  the  first  St  es  to  eatebliah  the 
qrstem,  it  owed  ite  existence  to  the  analogous  proviaions  omtained 
in  the  Act  of  the  commonwealth  of  1784  relating  to  panona 
emi^oyed  in  building  and  repairing  vessels,  and  othar«  aaem 
inclined  to  trace  ite  origin  exclusively  to  the  necessity,  in  a  young 
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•«i  fiowiAi  oooatey.  of  fbtt«riii(  mwluiiicd  tad  iiuhutrUl  par. 
«ft%  «d  *U  »«ifcrt  .quitj  of  d^ilcttng  prinuuily  building,  .nd 
th.  l«d  »p«,  which  tl.qr  «  owctod  to  tho  p.yB«t  of  tb,  labor 
•»»d  >u*«Wt  laoorpomtrf,  mui  which  hm  gi,«,  to  them  an 
«««-.d  T.1...    But  i.  it  not  p«,b.bl.  that  th«  origin  of  tho 

^t  rr^'*J!  ^  «*«»»t«K»  that  nunj  of  th,  new 
•rttJm  in  that  conntry  wm  a^chtaiet,  who  cud.  from  continwtd 
oountm.  wh.r.  law.  «,i.t«l  baaed  on  th.  ciril  law,  which  ha.  .o 
di^jr  influencMl  the  iuri.prudenca  of  the  civiliied  world,  and  that 
^  work»«,,  h.,.,,^  had  the  beneficial  experience  of  the  ciril 
law  promjon.  which  prot«Aed  the  contactor  and  mechanic  uid 
clearly  defined  and  reg«lat«i  their  inte«.t..  wonld  naturally  preM 
tor  the  like  pririleg.  to  be  giren  them  in  their  *lopted  country? 
The  dnl  code  of  Laui«ana  i.  direcUy  traceable  to  thi.  wurce  and 
m  rjgard  to  mech«uc  and  laborer,  i.  practically  a  reH,n«;tment 
of  U,e  pronrion.  of  the  ciril  law.    The  en«toent  by  the  Britiri, 
Parliament  of  the  famou.  "  Quebec  Act "  of  1774,  which  extended 
the  himt.  of  the  Prorince  wuthward  to  the  Ohio  and  w^rtward 
to  the  Mm«ppi,  ,^,ed  the  civU  law  to  the  people  living  within 
tha^  extwui,.  territory,  and  it  i.  probable  that  the  provision,  of 
««t  tew  protecting  mechanic,  w«ro  famiUar  to  many  workmen 
Who  afterward,  became  rorident.  of  adjoining  SUte.  and  who  would 
qmckly  join  in  the  movement  for  the  ««uring  of  a  .tatutory  law 
with  ttmilar  proririon.  for  their  protection.    The  old  Pronch  law 
gire  a  hen  to  workmen  over  all  other  creditor.,  upon  the  equit-  - 
.We  prmcple  that  they  who  had  fumiriied  material.,  and  h.d 
work^  for  the  common  benefit  of  all  the  creditor,,  .hould  there- 
foro  b^  paid.    Pothier  ProcMure  Civile,  partie  4.  ch.  2.  hc 

Moreover  there  w«t«  many  thou«nd.  of  Dutch  wttler.  not 

only  u.  New  York,  but  along  the  Delaware  and  in  Maryland 

«d  PennvlTania  (Pennvlrania  Archives,  vol.  1.  Hazard),  and 

hose  settlers  and  their  relative,  and  friend,  who  foUowed  them  to 

their  new  home,  had  lived  under  the  civil  law  in  Holland,  and  the 


t-^. 


.  .       *  THB  LAW  OF  JaOHAKlOB'  LIINt  IN  OAWADA. 

«a«*t  giTiag  thm  dma«  protwtion  in  thdr  tdopted  coantiT 

It  »  not  unlikely,  thmfow,  that  the  provision,  of  the  ciril 
!•»  eonatitatedthe  foundation  fo>  th«  .yrtem  of  Mechania'  Li«. 
WW  prevailing  on  thia  continait  v      ^ 

«.  JL^^k'  !k '*^  ^'"*^'  ^  *"*  •*■*"*•  ''"-ti"*  "ch  a  lien  wa. 
«»«ted  by  the  <3eneral  A«embly  of  MaryUnd  in  1791.    Thi.  wa. 

IfZa^  ^'  °r™*  ^"^  ^^  *^*  Legidature  of  Penn^l^da 
^  1803.  In  1819  the  Legislature  of  M«»achu«tts  plT! 
Mechanic.'  Lien  Act  which  was  adopted  in  Maine  in  1821.  A. 
Ulurtrating  the  nwagre  and  incomplete  piovi«on.  of  these  early 
rtatutes,  ,t  1.  worthy  of  note  that  the  M..«ichu«tts  Act  gave  a  lien 
a^y  to  one  who  had  made  a  written  contract  with  the  o^er  Z 

oan^^ted  by  the  o™  of  the  property  in  connection  with  work 
done  or  maternU.  furniAed  for  the  building,  and  the  contractor 

^ri^Be  of  the  latter  statute  w«i  not  to  secure  the  contralHS 
tite  meehanaa.  and  dealers  who  were  liable  to  lose  through  him. 
The  whole  statute  consisted  only  of  two  «K^ons  and  was  con- 
tamed  in  about  thirty  lines.  «  was  con 

InITUL  DWFICULTIB, 

The  Illative  germ  introduced  in  Ontario  in  1873  gave  little 
p^nuse  of  long  life  or  future  development.    It  was  an'^1' 

r^t"fnrrr  "'""""*  *'""    "'"P-^-ly-tigmatisS 

vl  ifA?'""'"'  "'^  "'°''°  '^°"'°«  ''^  "'''  working's 
IZ'h  J  u  ."^  "*"""'^^  condemned  in  the  press  by  suitors 
who  had  invoked  it  unsuccessfully  r         j       mot 

Act  was  unpopular.  It  was  good,  so  far  as  it  went,  but  it  did  not 
go  far  enough,  and  there  was  the  inevitable  accompaniment  of 
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tmWgui^iniwpecttoioiiieofitBteniu.    It  existed  only  in  ftror 
of  the  direct  contractor  with  the  owner,  and  there  wu  a  perilons 
perplexity  and  hazinesa  abont  the  acope  of  the  word  "owner,"  who 
waa,  aa  one  judge  expressed  it,  "environed  with  great  ilerils" 
Snb^sontractors  disliked  the  statute  because  it  did  not  give  them 
the  right  to  a  lien  on  the  land  and  left  them  unprotected  from 
fraud.    They  were  entitled  to  have  their  claims  paid  out  of  any 
money  due  by  the  owner  to  the  contractor,  but  that  privilege  was 
•peedily  discovered  in  many  cases  to  be  illusory  and  valueless 
masmuch  as  by  the  time  the  owner  received  from  them  the  neces-' 
»«y  notice  of  their  claims  there  was  nothing  due  by  him  to  the 
contractor  and  therefore  nothing  to  pay  to  the  sub^ntractors. 
This,  defect  was  remedied  in  1874  (37  Vict.  ch.  20).    After  fur- 
ther amendments  to  the  law  and  the  decision  in  a  leading  case 
{Bmk  of  Montreal  y.  Haffner.  (1884)  10  0.  A.  B.  592),  there  wasa 
clearer  understanding  of  the  scope  of  the  word  «  owner."    In  1877 
there  was  a  consolidation  of  the  Acts  (R.  S.  0.  (1877)  ch.  120). 
For   some  years   there  was  contention  between  lien-holders  and 
ot^r  incumbnuicers  for  priorily,  (see  DougUu  v.  Chamberlain. 
(1878)  26  Gr.  289:  Richards  v.  Chamberlain.  (1878)  26  Gr.  402. 
24  Gr.  209),  and  then  appeared  to  be  general  dissatisfaction  with 
the  statute.    An  editorial  appeared  in  1876  in  the  sedate  columns 
of  a  law  journal  (12  C.  L.  J.  300),  vehemently  demanding  the 
repeal  of  the  Act,  and  describing  it  as,  "that  most  absurd  and 
hurtful  of  all  iUogical  legislation."    In  the  following  year  another 
editonal  appeared  in  the  aame  journal,  which,  after  referring  to  a 
particular  case  (13  G.  L.  J.  9),  as  a  specific  instance  of  the  un- 
satisfactory character  of  the  Act,  denounced  the  whole  measure  as 
nnjust,  absurd  and  unintelligible. 

It  should  be  noted  that  the  decision  in  the  case  which  provoked 
this  violent  attack  upon  the  Act  was  mersed  on  appeal. 


Mi 


it 


iMToaTANT  A]aDn)]aim. 
Winn,  bj  fupflier  unendmtnto  to  the  Act   tl,-  i— j.i  *_ 

MoorduiM  »nfi.  *!.•  named  the  definition  in 

I-  '-r^  to  b.  rto^  rSTto^^'S^  ■°°",*^' 

orovB  tha  <»n<».k-      <        .  ^^       ■ecure  their  dainu  than  to 

ZloA^Tt^u   "  '°*''^  ^  "^  '"»d  ««i  the  doing  of 
we  work  benefiting  the  ovner  of  that  intenrt     u««. 

-rner.  wen,  di«ati.fied  with  the  ^t  ^^th^T."LT" 
qn*te  protection  for  them  against  the  ^^  I.  ,  ^  °^*" 
In  order  to  atford  amri«Slt  ^^  **'  contr«rto«i 
to  the  Act  were  n^f  i^T^r^fi  vTT"*"'  "~"^^''*' 
--endments  in  1^ («  vS  i'la'^''*'  f  •.  ">'  "^^  '"«'«' 
ch.  20^      B,  ♦».    "~*/*^  ^»ct-  ch.  18),  and  in  1887  (60  Vict 

— «.    .V    ^'^'       "S™™""*  mrfe  for  tin  pimon  of  i>r^ 

^^sztjt  m  r^^s?,  i'T 

•nd  further  amendments  were  made  in  iJo       ^^^'^^,**-  1*«)' 
Virf  pI,  9v\  J-    -^  •  "*  ^^^>  o°«  Mnendment  (68 

le  li^'  aid  ^1^  '  "^  ^"^"^  '^'  «>«  enforcem^it  J 
^ehen  «d  the  later  amendment  (68  Vict  ch.  38  ,  making  . 

<*«^  u.  the  percentage  required  to  be  retained  by  an  oi^ln 
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1898  hj  «i  iBMDdiag  Act  Am  prooednn  for  the  enforoement  of 
the  li«B  WM  forthCT  improred.    Noturithatuiding  aU  theM  amend- 
menta,  tlw  Aet  wa«  in  radi  •  condition  until  1896,  that  th»  covrta 
mm  often  forced  to  allow  groaa  injnrtice  to  be  done  by  nutm  of 
technical  alipa,  and  the  remedy  intended  by  the  Act  waa  often 
barked  by  matter*  of  form  and  not  of  rabatanoe.     (See  obeerra- 
tiona  of  Biddell,  J,  in  Borrington  r.  Martin,  (1908)  16  0.  L.  B. 
636.)    In  that  year  the  legialatore  made  a  clean  sweep  of  the  old 
Acti,  and  recast  the  whole  statute.    (60  Vict  ch.  36.)    There  was 
•  robsequent  consolidation  in  1897  (B.  8.  O.  (1897)  ch.  167), 
•nd  a  revision  again  in  1910,  after  additional  amendments  in' 
intervening  years.    The  Utest  consolidation  was  in  1914  (B.  8.  0. 
(1914)  ch.  140).    Since  then  practically  no  important  change  has 
been  made  in  the  Act. 

For  some  time  there  had  been  contention  in  regard  to  the 
construction  of  the  word  "completion"  of  the  work,  but  finaUy 
m  the  case  of  Neill  v.  Carrolh  aflBrmed  on  le-hearing  (see  Sum- 
mm  y  B,atd,  84  0.  B.  641),  it  w  ,  apparently  established  that 

.  completion  "  meant  subttantid  completion,  and  that  the  subse- 
quent supplying  of  trifling  imperfections  would  not  have  the 
effect  of  prolonging  the  time  for  the  registration  of  the  Uen  or  for 
bringing  the  action  to  enforce  the  Uen.  But  this  decision  has  not 
been  followed  in  later  cases,  (flee  cases  cited  in  Chapter  '•Com- 
puting tiie  Statutory  Time,"  po«t). 

When  thi  right  to  a  lien  was  ended  to  sub-contractora  it 
proved,  in  many  instances,  an  expe:  .-e  and  useless  right  becau«» 
there  was  no  machinery  accompanying  it  which  would  enable  sab- 
oontr«stors  to  ascertain  speedily  the  amount  due  by  the  owner  to  " 
fte  contractor.  EventuaUy  .  provision  was  adonted  for  the  fur- 
th«  protection  of  sub-contn«tor.,  which  provirion  is  now  em- 
bodied m  tte  present  Act.    Another  defect  in  the  statute,  ^hich 

unpaired  its  value  to  sub^iontractors,  arose  fwm  the  fact  that  a 

Z^'  'll^  ^.^  '«™'"*  ^*P"^«  •"  "b-contrwtor. 
under  him  of  the  nght  of  lien,  and  it  was  not  until  1884  (47  Vict 
ch.  18),  that  the  defect  was  remedied. 


It  vu,  of  ooBne,  Terjr  diffieuit  to  utioMte  mnA  «^ia    . 
th.  um«»e«W,  ,p..^on.  which  ultinZT^^r^  .f 
MDpe  tnd  meaniiur  of  the  <»rm.  «*   ^!_:  ^  «»Mnung  the 

Kane  J*    i-  »■  T  ■    *"  *°  *•  *»»*  m  Ike  judgmeDt  of 

th.  right,  of  .,.  ^r^f  '  ^"  ;^  »  7  •  ^«  »«ard  to 

r^hts  compelled  the  leiriaUtor  to  nmcpJ      «      .   ?  **°*»**^ 

«»t  endeavor  to  do  full  ^^^ ^ !^  "^"^T^^  '^*  ««  ^ 

to  another  cl«..    TherJ  hi  k^^     f"",""*''* '"'"'^^ '"i«'«'* 

■the  remedy Tthatwrn^K  .  ***  **"*  '**"^^  ''"^^i"?  of 

cotvajr,  w  mat,  while  the  remedr  it«pl#  h..  k-««       j 

•fcctiTe,  it  haa  also  been  Ptf*n^  J^^  ^°  "^*  "*>re 

n»r^«.        ««  wso  Deen  extended  so  as  to  include  new  dane.  «# 
?.«(«.  «p«lly  entitled  to  invoke  it.  and  the  law  Lf  T»K 
vanoM  provinces  of  Canada  is  «*H„.ii    J^  °  *''* 

well  settled     T*  »      .    ,        1    K^o-Uj  becoming  uniform  and 

n«y,  present,  anomalies  and  incongruities  with  which 
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it  M  rvry  diiBndt  to  cled.»    jradmtt  t.  Bgm  (1911)  800  N  Y 
600,  p^  Cullen,  CJ..    New  leguUUon,  doobtleM,  wUl  be  nJees^ 
■My  from  time  to  time  to  meet  new  conditions  and  to  cope  witli 
the  ingenuity  of  thoM  desirona  of  evading  the  pnmsiona  of  die 
Aet,  bnt  when  the  diffienttiea  of  theinbjeot  are  oonadered,  it  mt^t 
oe  conceded  that  the  Mechanics'  yen  Acts  as  tiiey  exist  to-day  in 
this  countiy,  are  distinctly  beneficial  and  just  measures.    It  was 
feared  by  some  pernins  that  the  Acts  would  be  oppreaive  to  the 
owner,  of  real  estate,  but  it  is  now  universally  recognized  tiiat 
these  measures  are  not  more  onerous  than  necessity  and  justice 
demand  in  order  to  protect  tiiose  who  do  the  work  and  furnish  the 
materials  by  which  the  realty  is  benefited^ 

The  value  of  a  statute  of  tiiis  land  cannot  be  ipeasured  by  the 
frequency  with  which  its  provisions  are  invoked.  The  mere  fact 
tiut  It  u  on  tiie  statute  book  constitutes  in  itself  a  wholesome, 
taluta^  and  far-reaching  influence  in  preventing  attempts  to 
defraud  which  might  otiferwise  be  successfully  undertaken  An 
adequate  idea  of  the  value  of  the  M^hanics'  Lien  Acts  could  only 
he  afforded  by  tiieir  absolute  repeal,  as  it  would  then  be  found  that 
tirose  classes  now  protected  by  the  law,  from  the  fraud,  injustice 
miriortune  or  imprtmdei..  otiier.  in  connection  witii  building 
oontracte.  wotUd  Jiave  the  ngest  reasons  tot  demanding  the 
re-enactment  «rf  fliese  statutes. 


**•! 


CBAPTEB  IL 

Natuib  uro  Soon  of  thi  Imr. 

A  right  which  nqoiret  a  itatnte  to  onate  it,  and  alM  itato* 
toiy  VMda  to  detenniiie  the  preciM  length  of  ita  life,  can  be  trulj 
called  a  creatare  of  the  atatnte.  There  an  other  liena  created  by 
atatate,  bat  a  mechanics'  lien  upon  realty  differs  in  several  respeets 
from  any  of  them.  The  statutory  law  which  bears  the  closest 
resamblanoe  to  it  is  that  which  relates  to  an  incumbrance  afBxed 
to  the  realty  for  taxes  due  to.  a  mnnidpaltty. 

While  the  general  principle  of  this  legislation  is  that  the  land 
which  receives  the  benefit  shall  bear  the  burden  (Seratch  t. 
Andtnon,  (1909)  .11  Alta.  B.  «),  yet  the  appUcation  of  that 
principle  is  necessarily  restricted  by  the  terms  and  conditions  of 
the  statutory  enactment  creating  the  lies. 

The  object  of  this,  legislation  is  to  insure  by  a  diei4>  and  ex- 
peditious method  the  payment  for  work  and  materiab  out  of  pro- 
perty npoA  which  the  work  has  been  done,  or  for  whieb  materials 
have  been  provided.  The  person  who  has  supplied  labor  and 
materials  is  enabled  to  establish  a  Uen  and  thus  acquire  authority 
to  sell  the  property  so  as  to  realise  his  daim  flMrefor.  "Thesub- 
ktanoe  of  the  enactment  is  the  sale."  {Crawford  t.  TiUUn,  14 
0.  L  B.  677,  per  Meredith,  J.  A.;  SeratOt  t.  Andermn,  (1911) 
16  W.  L.  B.  148.),  The  aim  of  thU  remedial  legislatioii  is  to 
aecure  payment,  so  far  as  is  just  and  pr»cticable,  to  those  whose 
work  or  materials,  supplied  to  the  owner  in  the  manner  prorided 
for  in  the  enactment,  tend  to  enhance  the  value  of  the  pniMrty  of 
the  owner.  The  scope  and  effect  of  this  legislation  have  been 
widened  by  amendments.  In  the  various  Provinces  of  Canada  the 
trend  of  this^  remedial  legislation  has  been  in  the  direction  of 
extending,  the  right  of  lien;  but  this  statutory  remedy,  when  ex- 
pressed to  be  given  for  " serrices  "  in  "erecting  "  a  building  is  not 
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bxwd  tooa^  to  indad*  a  Unrju'i  chargM  for  drawing  contract! 
in  relation  to  the  building  or  hia  charges  for  legal  advice  aa  to 
qoeationa  arising  out  of  the  coiutraction  or  repair  of  the  building. 
An  arcUtMt,  hovem,  «r  an  aanatant  architect,  wonld  be  entitled 
to  a  lien  for  hia  "work"  and  "•enrioea"  in  the  drawing  of  plana 
lued  in  the  erection  of  the  building  and  the  raperintendence  and 
the  direction  of  the  conatmction  of  the  building.    Superintending 
the  building  is  "aerrice  upon"  the  buUding.    The  architect  who 
draws  plans  used  for  a  building  «  actuaUy  doea  work  upon  it  as  if 
he  had  carried  a  hod."    (Amolii  t.  Oouin,  82  Gr.  814;  Read  v 
WhUneg  (1919),  48  D.  L.  B.  at  p.  809;  THpp  v.  Clark,  14  D.  L. 
K.  918, 18  B.  C.  B.  816).    But  the  trayelling^axpenses  of  an  assist- 
ant architect  could  not  be  treated  as  "service  upon    ...    a 
building."    Bead  v.  WMtnes.  tupn-    There  is  no  lien  under  the 
British  Columbia  Mechanics  laen  Act,  B.  S.  B.  C.  1911,  ch.  164, 
in  respect  to  the  cost  of  preparing  for  work  to  be  done  upon  a  site, 
although  sndi  work  has  been  frustrated  without  fault  of  the  con- 
tractor.    Brtiish  CobmHa  Onmitoid  Co.  t.  Dominion  ShiOuUd- 
ing  Co.  (B.C.),  (1918)  8  W.  W.  B.  919. 

A  mechanics'  lien  although  created  by  operation  of  law  is 
dependent   upon   contract,  express   or   impUed.    It  being   con- 
sidered  that  a  person  who  by  his  labor  or  material  enhances  the 
value  of  roalty  belonging  to  others  has  a  special  right  to  compensa- 
tion and,  therefore,  should  have  a  preferred  claim  on  such  realty, 
the  object  of  a  Mechanics'  Lien  is  to  secure  to  him  a  priori^  of 
payment  of  the  value  of  the  work  done,  or  materials  furnished,  by 
giving  him  a  Uen  which  attaches  to  the  land  and  the  structure. 
This  Uen  arises  by  virtue  of  the  employment  and  the  doing 
of  the  work  or  furnishing  the  materials  (UcNamara  v.  Kirkland, 
(1891)  18  0.  A.  B.  876),  and  is  given  as  a  security  only  for  labor 
done  or  materials  furnished  to.be  used  in  connection  with  the 
construction,  repair  or  improvement  of  the  structure.    Bohock  v 
Peten  (1900)  18  Man.  L.  B.  189. 

The  death  of  a  lienholder  or  the  dissolution  of  the  co-partner- 
•hip  of  a  firm  of  lienholders  cannot  affect  the  continuance  of  a  Uen. 


:^h 
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«v.,^.^?^  «rf  th.  Act  k  to  •eo««  to  w.g-«B«.  prioritr 
ov.,  dl  cWawt.  not  fc.W»g  .  „p.rior  «,mty,  «>  th.t\Z^ 

~n«n  who  b^iite  entitled  to  •  Ii«  M  th.woA\r«t  o«  Z3J 
-t  loj.  their  li«.  thn«gh  «y  «ib.e,.e«t  d.f«Ut  o7tt.^o;;^ 

«w-  i^wmwfwnew  the  owner  nuj  be  ni.de  liable  for  more  thM 
i^t  »  payable  to  the  oontrteter.  but  with  thi,  exception  the 
cb«ge  cmtod  b,  the  rtatnte  i.  .  durga  upon  «H,n^^„: 

default  the  money  never  become,  payable.  tho«,  claiming  «.der 
h.m  to  have  ttu.  .tatntoiy  charge  npon  the  fnnd  ceatedf  by  the 

«»d,  and  their  lien  fail^  Farrell  r.  Gallagher  a»in  18  oW 
B  446.  «3  0. 1.  B.  130;  McManu.  .  BeZ:;^/^  o^K  B-  J.' 
Co/,  y.  Pearmm.  (1908)  18  0.  W.  B.  111. 

A  provision  requiring  an  ^wner  to  create  a  fund  by  deducting 
twenty  per  cent,  from  any  payment  to  be  made  1^  him  in  reep^ 

the  contractor,  doe.  not  apply  to  a  contract  under  which  nothing 
Z^     ^2  *"'  '"""  *"  "^  «>»*««^'.—  where  durinT^ 

^1  Jlt^     »  I  ''°*  ^""^  "''*  **»«  ^*  «.  whole  wa.  ne«,r 
completed.    fi.r«on  y.  iJoota^*,  (191»)  48  D.  L.  B.  889 

into'^T'if  ^"TT  '"'  P"'"^*y  °'  '«««-*«ner.  introduced 
into  tte  Mechamc'  L.en   Act.   whereby  it  i,   declared  that  a. 

•««iurtw.ge^««,er.  the  percentage  n,,«ired  to  be  letMned  1^  the 

ZnL    T:  ''""  *•''  °"*  •*  •PP"'^  '>y  the  owner  to  the 
completion  of  the  contract  on  the  contractor  default,  nor  to  ^ 

Wment  of  damage,  for  nons«mpletion,  doe.  not  affect  the  other 
Pionsion.  of  the  Act  regarding  mechanic.'  Uen.  generaUy  a^d  1 
»  not  to  be  implied  from  such  prohibition  that  tfe  o^J^  ^in 
^  'y  *•»-'«'  ^^  -o  mlj  the  .tatutory  percent^'t^ 
ward.  tt.e  co.t  of  completion  a.  againat  the  lien.  of^Sm^ 

-t«M»  «f  5on,  Lid.  y.  HwTsy  «<  a/,  (jgig)  9  d.  l.  j^  jj^ 


KATcw  Mn  K^n  or  tns.  13 

Jfa^fl^  IJ«  Act  tor  the  proteetion  of  robHjontewtort  „d  w^ 
««.»,  do-  «,t  «d«  hm  luAle  for  «,»H«ntr«^,.'  cW^Tto 

^  *^  •^•^  «'  f  rty  d-y.  following  the  .b«.donni.nt  of  th. 
^hj  th.  prmapl  coBt«clor.  th.  .ftutcy  obligation  to  wtdn 
■  LSZ^.^*  """*•"  **»  *^  ^^  .ft.rcoa.p,etion^ 
(19  4)  16  D.  L.  B.  119).  Th.  .Ututory  percwti^j.  which  th.  Act 
«VU«»  .0  orn.,  to  «t«n  con.titnt«  .^  f„ad  of  which  th. 
0™  «  •  tnute..  «d  wh.p.  a  contmtor  tbwdon.  hi.  work  th. 
-«tend».n.ndoth.rU.nhold.,.c«,re.orttothi.fnnd.  Wh.« 
tt.«fore  under  .  contrwt  it  wm  p,oTid.d  that  .ighty  p.r  cent' 

«te^  Iqr  tte  owner  to  the  contractor,  the  owner  wa»  h.ld  liable  to 
n^;     ?'  '^^•*'°"*'  •«»  became  payable  by  th.  own.r  to 

a  I.  R  ,38.  „«t  b.  gov.med  by  the  deci.ion  in  Rice  Lewi.  <g 

f^n  ^''  '''^•'  '"  ^-  ^  «•  «««•    "A  tmrtee  h^ing 

porer  to  .xaprove  «.d  ^pair  the  property  can  usually  by  hi.Tn 

27  OR  liT  K    '^''  *"  "^^  '^**  «'  •  ^«««-    (««""^  V.  Bunt 
27  0.  B.  149).  but  subject  to  all  the  condition,  of  the  lease  (wt 

not,  a.  a  rule,  affect  any  other  interest,  unless  the  le«or  consented 


;^.:?^ 


p.f  • 


\ 
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na  i^w  Of  umnuMm'  umn  a  OAjriAA. 


io^  mmaf  of  th.  iaproftnnti.    (hHmg  r.  ITimI,  wm; 
»»»*«•  T.  FONmm,  8  0.  B.  478,  9  0.  B.  4M.    8m  ManktU 
^J':M'*^'  M  D.  K  B.  464;  5««Mk  r.  1«4mm, 
(1911)    16  W.  U  B.  14».     It  MMOm  only  to  mlty.  abd 
doM   not   cmte   u   Mt»t»   in   the    tulty   itwU   Imt   ia,   in 
ititet,  «  ttatntoiy  chwg«  upon  the  etUt*  or  intttMt  el  tho 
"Tf.''"  "  ^^""^  »^  *ht  Act  (OariiHr  ▼•  Hmt,  «»^;  0«j«» 
T.  WiUitm,,  8  0.  B.  478.  9  0.  R  468),  ind  iti  ngiatntion  mtkm 
anbMquent  truufon  or  inenmbrasoM  of  the  land  affeetod  by  th* 
charg.  rabordinate  to  the  rights  of  the  Uen  holder.    It  ariaes  a* 
•oon  aa  work  i«  done  or  matoriab  fnmidied,  and  ii  rabjeot  to  be 
incntMd  or  deoeaaed  in  amoiint  from  time  to  time,  aa  further 
work  ia  done  or  matoriaU  inmiahed  to  be  need,  on  the  one  hand, 
or  paymenta   made   to   the, lien  holder,  on   the   other  hand. 
Although  the  lien  ariaea  aa  aoon  aa  the  work  ia  oommenoed,  or  the 
matoriala  hare  been  placed  or  fnmiahed.  yet  it  actoally  takea  ito 
«»k  with  other  intereata  and  incombnnoea  not  aolely  according 
to  the  date  at  which  it  came  into  exiatenoe^  but,  in  ao  far  aa  the 
work  or  matoriala  have  increaaed  the  value  of  the  land,  in  priority 
to  otHer  intereato  and  incnmbranoea,  thoogh  the  Uttor  be  prior 
MoJ?r!  J*'u*^'    ^•*»-^«^  ^^^  Co.  T.  lf«ir««o», 

(1911)  4  Saak.  L.  B.  68.  16  W.  L.  B.  810. 

The  lien  may  be  i^giatered  when  commeneing.  or  daring  the 
^flgreea  of  the  work,  bat  an  action  ^hereon  cannot  be  commenced 
before  completion  of  the  contract  Cwti$  v.  Uidkuriaom  ^1909^ 
18  Uan.  L.  B.  819.  '  y        i 

The  Uen  upon  legiatration  takes  eifect  from  the  commence- 
ment of  the  work,  or  from  the  placing  of  the  matoriala^  aa  againat 
porchaaera,  eto..  under  inatnimenta  i«gi|tered  or  oangiatered. 
Bohock  T.  Palm.  (1900)  14  Man.  L.  B.  189.  Aa  between  owner 
and  contractor,  the  lien  may  exiat  from  the  time  of  the  com- 
mencement of  the  work,  yet  if  the  latter  deairea  to  pnaerre  hia 
position  and  establish  a  priorily  over  aabaeqaent  parchaaeis  or 
mortgagees,  he  most  register  his  lien.    UeV'tcm  y.  Tifiin,  (1886) 


Wipwti  th«  li«n,  ta  act  to  entte  it  bat  to  mmn*  IlLa  «.«-. 

P«^  «bj^  to  tl»«n, «,  tlut  p««.«.  i>ter«t«l  in  th*  p«>pj^ 
hiding  to  .cqmr.  «v  int««t  in  it  ««^  ««,.  wJ^ 
»o*^  <rf  th.  chmcto,  of  the  cUia.  ^twhing  to  the  p„^ 

BtektHom  .T.  i)a*Mi,     1891)  20  O.  B.  708:  Firfa  t  P««,-,  r- 

Om)mN.ai5e.  Th. ow„., h. th. ih'lt ^^Cr/^' 

•«««n»  filed,  th.  MKHUU  which  hu  becomo  .  dui«  upon  u! 

I«opmy  in  ordw  th4t  by  payment  or  t«d«  h.  ««niZ^  ii 
^jpr  <rf  thi.  •ncnmb^nce..!!.  the^fore,  .  cCf^Ttl^ 

^•««*ed.    JforA  T.  irict,  (1011)  169  lU.  aJTsW 

Wh^  th.  work  i.  done  or  the  m.teri.1.  «.  funid,.d.  the 

te^fuxnuk^^  Uke.  priority  over  incnrnhnmrTorr 
«»P*d  »t  thftt  tuM.     Ottawa  Stetl  Cattina,  d,    v    n-    •  • 
Suppl,  Co.,  (1905)  5  0.  W.  K.  161,  41  ^W  So  "" 

for  'Z  «l!ir  °'*^J^  ""  ""  "-*^  •^  '""^ 

w^  furmAed,  «d  of  the  1«^  occupied  thereby  or  enjoyed  thezS^ 
w^  or  upon  which,  the  nuteride  are  placed  or  funJid  TZ 

^JliTthTtr  :!  ^J^'^*^'"-  "  to  P^-tZTr  L« 
*^  the  l«nd^t  of  the  labor  and  naterials  of  other,  without 
«»V««.t«m.  but  it  ia  not  intended  to  compel  an  owiier  Wr 
^  contr^^tor-.  indebtedne-  for  that  which  doe.  ^  ^^^ 


If 


na  u«  o»  momMMim'  tmm  m  oajmiu. 


h  * 


no.h.Kin.   ' 

tiM  labor  aoat  or  mtnidt  friiMnJ  b^  htvo  oalj  kMiTeM- 
MotMlwithpirtofit  TUtitcpUyillMtraMbjallatMdnNtli 
cut  (BmUf  r.  PwHm.  (1886)  U\  lUm.  5tS)  in  wUek  H  ww 
<I«!Mrf  that  ■  drdn  pipt  oitnaiiif  ftoa  tht  mHat  of  s  hmiM  ia 
•  d^,  through  tht  ctUtr  wdl,  yMid  tad  itrMl  into  «  Mwtr,  nd 
iactadtd  ia  tht  coatrtet  for  baUdli«  tht  hoatt,  which  wm  Utttd 
for  tht  att  of  tht  city  aratar,  ia  a  part  of  tht  hoaat  and  that  a  lita 
may  bt  aiaiataintd  for  tht  laying  of  thi>  drain,  it  Mag  inuaa. 
ttrial  that  tht  fbt  of  tht  ttratt  it  not  in  tht  ovntr  of  tht  honN. 

In  a  lattr  catt  it  wat  htid  that  a  lita  might  txirt  for  gradiag  a  lot, 
a%  if  tht  grading  vtrt  rtatopably  otcttMry  to  tht  proptr  eon- 
•traction  and  ocenpatioa  of  tht  hoatt,  it  fairly  eoald  bt  ooaMtrad 
••  part  of  tht  traetiop  of  tht  hoaat.    Rtii  t.  Btrvy,  (WOl)  178 
Matt.  S60.    Ia  fact,  aay  imprortaitdti  which  althoagh  oatudt  of 
a  building  are  neetttaiy  for  iti  proptr  aat,  aad  are  on  tht  lot  of 
land,nuybethttnbJtctofalitnonthtlandandhBiHiag.    Tha^ 
a  litn  nay  bt  daiawd  againit  tht  wholt  nalty  for  tht  drilliag  of 
aa  artttiaa  waU  (BoUwiU^  ▼.  HmrmgitH,  (19M)  6  L.  8.  A. 
5«0) ;  eoattraeting  a  lettrroir  {Bnuk  MUe.  Co.  t.  WmmiOi  BUc 
Me  Co..  6  Ohio  Dtc.  46») ;  pipet  in  a  told  storage  plant  (SUgor 
V.  Aretie  Bof.  Co..  11  U  B.  A.  880) ;  a  gat  macfaiut  (PmmwL 
Gloho  Co.  T.  Oill.  i  Pa.  Dia.  R.  688) ;  electric  light  (Boifor  Lum- 
6#r  Co.  T.  M»n0n  Wotmr  Supplg  d  Pomor  Co..  16  L.  H.  A.  658) ; 
brewery  applianeee  (WatU  CmmpboU  tI  YmengUng  (1890)   186 
N.  Y.  3).    A  perMm  fnmiahiag  lead  to  connect  a  houae  with  pipet 
in  the  tbeet  may  have  a  lien  on  the  honie.    Ferrg  t.  Botkbaum. 
(1911)  166  Mo.  App.  881.    Mechanice'  Lien  Acta  in  Canada  giro  a 
lien  npon  the  boiUtng  «...    and  the  laadi  occupied  thereby 
and  enjoyed  therewith,"  and  thia  phraMs  hat  been  liberaUy-  con- 
•trued.    Where  frlicnoa  a  mine  wa»  claimed,  and  it  ^jpeared  that 
none  of  the  ▼ork.done  and  none  of  the  mattrialt  were  fnmidied 


^^^^^i^rwm? 


VATCti  uro  won  or  twir. 
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«  .dBiBf  lo«4i«u  Not.  IM  and  !»,  but  th«,  WW  "•nj«ed- 
^.  W8oa  which  th.,oA  w-  doo..  It  WM  hdd^l 

CrMM  F«{»<  ir,„fa,  Compmt.  (1901)  8  0.  L.  B.  6».    Th^t 

JjMM.  with  th.  ho«t.    Chrk,  r.  Moor,  {1906)  I  AltM.L.R.  49 

Wh«  .  ^tut.  p.™itt^  th,  li«  to  .tlU  to  wchliC - 
M  nuoii«bl7  needed  for  the  ^enertl  pnrpc,  for  which  thTrtruo. 

t«e  U  e^cted.  .  li«,  on  .  hotel  .ad  uniti^nn.  WM  heM  r^ 
fcmd  to  .  lot  -partted  f««n  that  eontiUning  the  boildiiw  by  other 

pirt  of  the  Maifnum  property.    (See  lFi,«ni,  r.  P.,,  ffo^e/  «ul 

«Ti«red.)     Where  the  building,  .re  upon  fi^rL.  thTl^^J^ 
g«.«ia  rule  will  i«,,,de  the  extra  tr«t  that  i.  u.^  ..  Tf.! 
C^pan  r  On^M,  108  Cd.  m.    The  t«»d«Kry  of  legila^n  ^1 
lag  with  the  extent  and  «)ope  of  .  lien.    Ontario  Lim,  Am^H 
«  ».4^.i. ..  J     i    X  *•"•**"•  17-   o«ch  terma  u  "  work  "  and 

laraS^rr^l  ^  •"*"*  "'  ^**  ^'^''**«^  »  ^  ^«  depend. 
Jttgriy  up«,  the  fact,  at  the  time  the  contract  wa.  made^ 
f^^  T.  Colb,,  69  lU.  App.  448;  Bai^  y.  Waldron,  ^Me   1^ 

miFa^k  r.  Smitk  (1901)  18  Man.  ll  B.  509;  BuUd^ 

mhW  f«  .  r  V  '^^  *™t^»  »  tJ»»t  what  area  of  land  it 
object  to  a  hen  m  a  pven  ca«.  l«gely  depend,  on  the  character  o" 
^e  in>p«>vement.     The  extent  of  ground  proper  «,d  n^ 

B«ne  M  tt«t  required  for  or  appert«ning  to  an  irrigation  ^rtem. 
XX.— 3. 
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THE  LAW  or  MXOHANIOS    LIENS  VH  CANADA. 


but  the  principle  of  determination  ig  the  same."    Sgtinger  Land 
Attn.  T.  Ford,  (1897)  168  U.  S.  618. 

Where  there  are  no  visible  diviaions  the  entire  tract  ia  con- 
aidered  aa  the  lot  of  land  covered  by  the  lien  {St.  Louia  Nat  Stick 
yards  y.  O'Beiily.  85  111.  646;  Orr  t.  FuUmr.  178  Man.  697),  bat 
in  Pennsylvania  it  has  been  held  that  if  the  work  is  done  on  a 
stmetare  which  is  on  a  separate  and  remote  lot,  a  lien  cannot  be 
enforced  against  a  l^oilding  on  another  lot,  although  the  structure 
on  which  the  work  was  done  serves  the  other  building  as  well  as 
other  properties.    Cowtm  v.  P«nn.  Plate  Olasa  Co.,  184  Pa.  16. 

All  of  a  block  of  houses  on  one  tract  erected  under  one  con- 
tract will  be  covered  by  a  single  lien.  Brabaxon  y.  Allen,  41  Conn. 
861;  Worthley  t.  Emeraon,  116  Mass.  374;  see  Maryland  Bride 
Co.  T.  Spelnum,  76  Ind.  337«(17  L.  B.  A.  699).  The  defendant 
bought  one  of  two  adjoining  pieces  of  land  and  took  a  fifty  years' 
lease  of  the  other.  He  erected  an  exterior  fence,  built  a  continu- 
ous dock  for  coal  along  the  entire  river  front  of  both  lots  and  used 
the  whole  tract  as  a  coal  yard,  and  it  was  held  that  a  lien  under  a 
single  contract  covered  both  lots  aa  a  single  lien.  Mareton  r.  Ken- 
ffon,  44  Conn.  349.  Old  material  used  under  the  contract  in  the 
new  building  may  be  subject  to  a  lien.  (Whitford  y.  N^eU,  84 
Mass.  424),  and  the  amount  paid  by  a  contractor  agreeing  to  erect 
a' new  building  for  removing  an  old  building  on  the  site  is  a  proper 
claim.  PraH  y.  Nakdimen,  (1918)  138  fi.  W.  974),  but  no  lien 
arises  for  merely  tearing  down  a  building  or  part  t^reof  {Tkomp- 
aon-Siorrett  Co.  y.  Brooklyn  HeighU  R.  C,  111  App.  Div.  (N.Y.) 
358)  imless  the  work  of  tearing  down  was  a  neceaaary  preliminary 
to  the  making  of  subsequent  improvements. 

Where  it  is  intended  to  use  the -whole  ci  the  land  with  the 
buildings  on  which  the  work  was  done^  ail  the  land  will  be  subject 
to  the  lien  {lAndaay  y.  Cunning,  6S  Conn.  896),  where  the  irtiole 
farm  of  '^uO  acres  was  held  to  be  "the  land  on  iduch"  the  build- 
ings stand. 

The  estate  or  interest,  large  or  small,  of  the  "  owner  "  is  bound 
by  the  lien  (MeCarty  y.  Carter.  49  lU.  63,  96  Am.  Dec.  678),  and 


KATCRX  AND  SCOPE  OF  LIEN.  If 

wher.  th.  eqmtable  title  ftenrard.  merge,  into  the  legal,  the  lien 

WUI  .tt«h  to  the  legd  title.    Where  a  per«>n  h«  a  ^i  lien  o^ 

M*?u    ."  ?^*  "^  -ubgequenUy  becomes  owner  of  the  land  on 

which  the  building  was  then  standing,  whatever  interest  he  could 

t2^V^  ^T^  '^^^  ^  ^^  °^'«^'  in  his  tiUe  as  owner. 
Oalvin  Wakon  Lum.  Co.  v.  McKinnon,  (1911)  16  W.  L.  R  810 
Once  a  hen  attaches  no  subsequent  conveyance  can  affect  it  pre- 
judicially,   Salem  v.  Lane,  189  111.  693. 

As  to  the  operation  of  the  lien  itself,  Boyd,  C,  in  delivering 
ju^nt  m  a  leading  Ontario  case  (Kin^^.  Alford,  (1886)  W 
O.  B.  647).  said:    " There  is  nothing  in  the  scope  of  the  Act  as 

»^^^^  •  ^' ''  '"  ^"*'°*'^  *«  ^  °P«"«^«  to  «  ««ater 

extent  thim  as  giving  a  statutory  L      issuing  in  process  of  execu- 

bon,  of  efficacy  equal  to,  but  not  greater  than,  that  possessed  by 
the  ordinary  writs  of  execution."  In  another  part  of  his  judg- 
ment, m  that  case,  the  learned  Chancellor  points  out  that  a  mt 
chan.cs  hen  is  not  analogous  to  a  vendor's  lien,  and  Ferguson,  J 
m  the  same  case  states  fully  the  distinction  between  a  mechaic' 
hen  and  a  vendor's  lien.  «^amcs 

m  lien  upon  a  ihine  is  a  lien  on  the  mine  itself  and  not  on 
any  fund  ansmg  from  the  sale  of  ore  extmcted  from  the  mine. 
Law  V.  Mumford,  14  B.  C.  B.  233.  • 

.  ^'*^*«™»«»  "building"  (6  Cyc.  116);  "wharf"  (Collin, 

^Baddodc  V.  Humphrey,  (1900)  1  K.  B.  609;  Kenny  y.  Ear- 

Z*'/  Tl*  V-  ''''  "'^""^'*«''  <1«  ^^'-  1««1)  -"ring 
m  a  statute  have  been  given  a  wide  and  liberal  interpretation. 

thoJir  'I  *f,  ""^^-tio"  <«  foundation  will  give  a  lien,  even 
mZ  1°'  ^^  ;:  "bsequently  erected  (Baker  v.  Waldron. 
H^t      '  ^T'^"'  ^-  ^'»^*«-'  168  Mass.  388).  but  unless  the 

tatute  expressly  provides  there  is  no  lien  for  the  breaking  of  land . 

or  the  purposes  of  cultivation.    Brown  r.  Wyman,  41  Im.  Bep. 

oonl™  ,  T^^  f  r  '*  "  °^*  '^°*^*'  *^t  tbe  contract  shouM 
omtemplate  ti^  the  lien  claimant  should  be  paid  in  mo^ 

Dowdnetj  V.  McCullom,  59  }if.  Y.  367. 


'^^ 


•?■ 


to 


THI  LAW  0»  mOHAinos'  LIKN8  IK  CAHAOA. 


The  lien  extends  only  to  the  property  npon  or  in  reapect  of 
which  the  work  ia  perfonned  or  the  materials  furnished  to  be  used, 
and  the  lands  occupied  thereby  or  enjoyed  therewith,  and  tins 
being  so,  it  follows  that  though  the  work  is  done  under  one  con- 
tract and  for  the  same  owner,  no  lien  is  created  upon  the  property 
for  work  done  or  materials  furnished  upon  another  distinct  pro- 
perty {Currier  v.  Fritdride,  (1876)  82  Gr.  843;  Dunn  v.  IfeCW- 
lum.  (1907)  14  0.  L.  H.  249;  Barr  dc  Anderson  v.  Percy  A  Co.. 
(1912)  21  W.  L.  B.  837;  Oldfield  v.  Barbour,  (1888)  12  P.  B. 
644;  Larkint  T.  Blakeman.  42  Conn.  292;  Rice  v.  Nantashet  Co., 
(1870)  140  Mass.  266),  but  a  joint  Uen  may  be  had  upon  a  num- 
ber of  structures  built  or  repaired  under  a  single  contract,  and  thus 
connected  in  construction  and  ownership.    In  reality  they  an  to 
be  considered  as  one  building  or  structure.    Thus,  semi-detached 
houses,  or  houses  erected  in  a  row,  would  be  treated  as  one  build- 
ing (Ontario  lAme  Attn.  v.  Orimwood  (1910)  22  0.  L.  E.  17; 
Capper  j.  QiiUtpie,  11  W.  L.  B.  310;  Windfall  Nat.  Gas.  Co.  t. 
Roe,  (1908)  42  Ind.  App.  228;  O'Brien  v.  Eraser  d  Gallagher, 
(1918)  41  D.  L.  B.  328. 

But  the  Act  does  not  authorize  the  registration  of  one  lien  for 
one  lump  sum  against  the  lands  of  different  owners,  although  the 
work  may  have  been  done  or  the  materials  furnished  under  one 
contract  for  the  building  of  houses  on  the  lands  of  the  diilerent 
owners,  unless,  perhaps,  in  a  case  where  the  lien  claimant  did  not 
know  and  had  no  means  of  ascertaining  before  filing  his  lien,  that 
the  lands  were  owned  by  different  persons.  Builders  Supplf  Co. 
T.  Huddlettone,  (1916)  25  Man.  L.  B.  718. 

If  the  amount  for  which  the  lien  is  claimed  can  be  apportioned 
between  two  or  more  properties,  or  if  separate  prices  are  fixed,  it 
would  seem  from  some  decisions  that  a  separate  lien  may  be  claimed 
on  each  property  for  the  amount  due  in  respect  to  it  Booth  v. 
Booth.  (1902)  8  0.  L.  B.  294;  8haw  v.  Thompson,  (1870)  106 
Mass.  345;  but  see  Fairdough  v.  Smith,  (1901)  18  Man.  L.  B. 
609;  Rathbum  T.  Haffford,  (1862)  87  Mass.  406.    But  the  pro- 
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miOM  of  the  various  Mechanics'  Lien  Acts  in  Canada,  although 
allowing  any  number  of  lienholders  to  be  joined  in  one  suit,  do 
not  enable  a  lienholder  to  consoUdate  liens  against  several  diflerent 
buildings.  Each  individual  building  must  bear  the  burden  of  its 
own  construction.  O'Brien  v.  Fnser  &  Oallagker.  (1918)  41  D. 
L.  B.  328. 

The  Hen  may  attach  against  several  pieces  of  property  as  one 
individual  claim;  the  fact  th»t  houses  are  subsequently  divided 
between  diflerent  owners  cannot  impair  the  lien,  which  becomes 
effective  from  the  time  of  the  commenceme^  of  the  work  Poison 
V.  Thomson.  (1916)  29  D.  L.  R.  396.  This  case  is  distinguished 
from  Faxrclough  v.  SmUK.  (1901)  13  Man.  L.  B.  609,  as  in  the 
tatter  case  the  lots  in  question  were  severally  vested  in  two  dif- 
ferent  owners. 

•Where  a  contractor  has  several  cjntracts  with  different  per- 
•on.  for  the  erection  of  distinct  buildings,  a  person  who  supplies 
materials  to  the  contractor  can  only  have  a  lien  upon  each  owner'- 
houae  for  the  amount  due  to  him  for  material  that  had  gone  into 
that  particular  house.    The  onus  is  upon  him  to  make  his  claim 
upon  each  house  severaUjr  and  he  cannot  join  aU  the  houses  and 
Jjl  the  owners  in  one  proceeding  and  make  one  lump  ckim  against 
them  jomtly.    But  where  an  owner  enters  into  «,  entire  contract 
for  the  supply  of  material  to  be  used  upon  several  buildings  the 
nature  of  the  contract  shifts  the  onus  and  the  Uen  claimant  can 
Mk  to  have  his  Uen  follow  the  form  of  the  contract,  and  that  it  be 
for  an  entire  ram  upon  all  the  buildings,  and,  in  such  case,  if  an 
owner  desires  to  invoke  the  statute  to  the  extent  of  having  a  Uen 
upon  any  building  confined  to  the  value  of  the  material  going  into 
ttat  building  the  onus  is  upon  him  to  shew  the  facts.    Dunn  y. 
^«/Z«m,    1907)  14  0.  I.  B.  249;  Ontario  Lime  Association  v. 
Gnmwood,  (1910)  22  0.  L.  B.  17;  see  also  Butiders  Supply  Co 
y.Huddlsstone.  (1916)  26  Man.  L.  B.  718.    But  where  a  definite 
Ubour  «count  has  been  kept  against  each  of  two  separate  build- 
ings in  diflerent  parts  of  a  city,  a  workman  cannot  lump  the  two 
•coounts  together  and  claim  against  both  buildings  for  its  total 
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O'BKm  T.  Fnmr  d  OdUagher,  (1918)  41  D.  L.  B.  888.  Where 
the  mtteriale  were  aold  on  the  repreeentttion  of  the  buyer  that 
thej  were  to  be  used  by  him  in  »  particular  building,  but  wa« 
•ctually  uaed  in  the  conatntction  of  another,  the  nipplier  had  a 
lien  on  the  building  in  which  they  were  actually  uaed.  Taggari 
T.  Buckmore,  48  Me.  77. 

In  an  action  by  a  husband  against  a  wife  to  enforce  a  lien 
(Booth  y.  Booth,  (19Q2)  3  0.  L.  B.  294),  it  appeared  that  defend- 
ant's wife  and  pkintifTs  mother  each  owned  a  dwelling,  both  dwell- 
iitgs  being  in  one  building  which  was  damaged  by  fire.  Plaintiff  con- 
tracted to  repair  both'for  a  lump  sum— th^  Hmount  of  insurance. 
Meredith,  C.J.,  in  this  case  said:  "It  was  contended  that  as  the 
agreement  was  made  ^between  the  husband  on  the  one  part  and  his 
wife  and  mother  pn  the  other  part  for  the  performance  of  the  whole 
work  necessary  to  be  done  on  both  buildings  for  one  entire  price,  the 
Act,  B.  S.  0.  (1897)  ch.  153,  gives  no  lien  upon  the  land  of  either 
for  the  price  of  the  work  and  material  or  any  part  of  them.  .  .  . 
It  is  unnecessary  to  express  an  opinion  as  to  whether  the  respon- 
dent would  have  been  entitled  to  a  lien  under  the  Act  on  both  the 
lands  of  his  wife  and  his  mother  for  the  whole  of  the  agreed  price, 
for  the  only  claim  which  is  made  is  a  lien  on  the  lands  of  the  wife 
for  the  price  of  the  work  done  on  her  part  of  the  building  and  for 
&»  materials  furnished  in  req>ect  to  it.    It  was,  however,  con- 
tended that  the  effect  of  the  bargain,  it  having  been  for  the  whole 
work  at  one  price  and  not  separate  prices  in  respect  to  each  build- 
ing; is  that  even  such  a  lien  as  is  claimed  was  not  '^•ated.    I  am 
unable  to  agree  with  this  view.    Had  it  been  imposaiUe  to  dis- 
tinguish between  the  work  done  and  the  materials  furnished  on 
the  wife's  building  and  those  for  the  building  of  the  mother,  there 
possibly  might  have  been  a  difficulty  in  the  respondent's  way,  but 
I  see  no  reason  why,  if  it  br  practicable  to  do  tiiis,  and  a  fortiori 
where,  as  appaara  to  have  been  done  in  this  case,  a  separate  account 
had  beat  kepi,  Ae  lien  mi^  not  attach  to  the  land  of  each  owner 
tot  the  priee  of  di«  work  performed  and  materials  furnished  on 
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his  purt  of  the  bmlding.    ...    Though  the  price  for  the  work 
and  nuteriala  was  a  lamp  rain,  and  iocloded  what  waa  to  be  paid 
for  that  which  he  contracted  to  do  in  respect  to  his  mother's  build- 
ing, I  see  liu  reason  why  for  the  purposes  of  the  Act  the  price  may 
not  be  apportioned  between  the  two  buildings  according  to  the 
amount  of  the  work  performed  and  the  materials  in  respect  of  it." 
Though  the  decisions  are  conflicting,  in  the  United  States  a 
lien  would  be  upheld  in  the  majority  of  the  States  in  cases  where 
separate  buildings  are  erected  upon  the  same  lot  or  contiguous  lots, 
for  the  same  owner  under  an  entire  contract.    If  the  buildings 
'  are  on  separate  lots,  though  erected  under  an  entire  contract  with 
one  owner,  the  lien  is  only  for  the  work  done  or  materials  fur- 
nished on  each  particular  lot.    No  lien  arises  if  the  lots  on  which 
the  buildings  are  erected  are  owned  by  different  persons,  though 
erected  under  one  contract  Rathbun  v.  Hayford,  (1862)  87  Mass. 
406;  Childa  t.  Anderson,  (1880)  128  Mass.  108;  see  StoUte  t. 
Hurd,  (1910)  30  L.  R.  A.  1219.    If,  however,  different  owners 
join  in  the  contract  Tor  the  erection  of  one  building  on  contiguous 
lots,  a  lien  may  be  claimed  against  the  whole  property.    MiUer  v. 
Skeppard,  50  Minn.  268;  Menatl  v.  Tvbba,  51  Minn.  364;  J.  A. 
Treat  Lumber  Co.  t.  Warner.  60  Wis.  183.    No  lien  can  be  claimed 
where  the  work  is  done  or  the  materials  furnished  partly  upon 
land  owned  by  flie  person  for  whom  the  work  or  materials  is  done 
or  furnished  and  partly  upon  land  of  a  stranger.    Stevena  t.  Lin- 
coln, (1874)  114  Mass.  476;  McOuinnesa  v.  Boyle,  (1878)   123 
Mass.  570;  see  Lee  v.  Hill.  11  W.  L.  B.  611,  unless  the  amount 
due  in  respect  to  the  part  owned  by  the  person  for  whom  the  work 
was  done  can  be  shown.    Batchelder  t.  Hutchinson  (1894)   161 
Mass.  462. 

Where  a  definite  labor  account  has  been  kept  against  each  of 
two  separate  buildings  in  different  parts  of  the  city,  a  workman 
cannot  lump  the  two  accounts  together  and  claim  against  both 
buildings  for  his  total.  O'Brien  v.  Fraser  &  Oallagher  (1918)  41 
D.  L.  B.  824. 
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TImw  ue  soBM  American  deciuoni  to  th«  •Ibct  that  a  li«n 
•ttadMi  on  the  land  of  both  owners  where  a  joint  oontraot  j«  made 
with  them  for  the  work  to  be  performed  on  both  lota  which  ^re 
owned  wparately.  De«gan  v.  KUpatride,  (1900)  64  N.  Y.  App. 
Div.  374,  66  N.  Y.  Supp.  628;  Mill^  y.  Sckmiit.  (1901)  67  N.  Y. 
Supp.  1077,  and  Miexell  t.  Ouett,  (1896)  40  Pac.  Bep.  1070. 

In  a  leading  Maa«ud»uetts  case  (Forbts  v.  Motquito  Fket 
Yacht  Club,  (1900)  176  Mass.  438),  it  was  held  that  a  mechanics' 
hen  may  be  enforced  upon  a  building  erected  by  the  lessee  under 
»  lease  of  the  land  for  a  term  of  years  which  requires  the  erection 
of  the  building  and  which  prevents  the  building  from  becoming 
a  part  of  the  realty,  and  upon  the  lessee's  estate  for  years  in  the 
land,  for  labor  performed  op  the  buildings  by  employees  of  the 
contractor  with  the  lessee.    In  delirering  the  judgment  of  the 
Court  in  this  case.  Barker,  J.,  said  that  it  was  intended  by  the 
Legislature  to  give  a  lien  upon  buildings  the  owner  of  which  had 
no  estate  or  interest  in  the  land  upon  which  the  building  was 
erected,  and  that  the  lien  might  extend  to  a  building  erected  upon 
land  although  the  building  was  personal  property.    The  learited 
judge  continues  as  follows:    "The  contrary  opinion  expressed  in 
Eajfea  v.  Festenden.  106  Mass.  288,  231,  and  in  Stevens  v.  Lin. 
coin,  114  Mass.  476, 478,  was  not  necessary  to  the  decision  of  either 
of  those  cases  and  therefore  is  not  binding  as  an  authoritative  con- 
struction of  the  statute.    In  neither  of  those  cases  was  the  build- 
ing personal  property.    In  the  former  it  was  put  upon  the  land 
by  one  who  had  merely  a  written  agreement  with  the  owners  of 
the  land  for  its  purchase,  and  the  lien  wa  denied  for  the  su£Scient 
waeon  that  a  person  holding  such  an  agreement  merely  could  not 
charge  the  building  with  a  lien,  because  he  was  not  the  owner  of 
the  building,  under  the  authority  of  Poor  t.  Oakman.  104  If  ass. 
309.    So  in  Stevens  v.  Lincoln,  where  a  Uen  was  denied  because 
by  mistake  a  school  house  had  been  built  parUy  upon  lands  of  the 
town  and  partly  upon  lands  of  third  persons,  and  it  was  not 
shown  how  much  of  the  work  was  done  on  the  respondent's  land. 
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Thw  waa  no  gronnd  for  oontending  that  the  bnilding  wm  per- 
■oMl  property.    So  much  of  it  m  atood  on  Itnds  of  other  perwiu 
than  the  respondent  wm  the  leiU  estate  of  those  persona,  and  so 
much  of  It  M  atood  on  the  reapondent^i  land  wm  the  reapondent's 
real  estate;  and  the  gronnd  npon  which  the  exceptiona  were  sua- 
tamed  wm  that  it  could  not  be  shown  how  much  of  the  work  wm 
done  upon  the  building  on  the  respondent's  land.    In  the  present 
CMC  the  lease  of  the  respondent  required  the  erection  of  the  buUd- 
i^g  and  so  WM  a  consent  to  its  erection  on  the  part  of  the  owner 
of  the  land,  and  m  the  lease  also  gave  to  the  respondent  an  estate 
for  years  in  the  land,  this  made  the  respondent  the  owner  of  the 
budding  within  the  meaning  of  Pub.  Sts.  ch.  191,  sec.  1,  for  the 
term  of  years  at  leMt" 

But  where  a  building  is  by  mistake  erected  upon  the  wrong 
property,  no  lien  can  be   claimed;    thus   where   materials   were 
furnished  to  be  used  in  the  erection  of  a  building  upon  lot  3 
but  which  WM,  by  mistake,  erected  upon  lot  4  and  afterwards 
removed  to  lot  8,  the  materialman  wm  not  entitled  to  a  lien  upon 
lot  2.    Lingren  v.  NiUen.  62  N.  W.  916,  60  Minn.  448. 
^     ^ere  a  carpenter  wm  to  furnish  the  plant,  etc.,  necessary 
for  the  carrying  out  of  the  contract,  which  wm  to  become  the 
proper^  of  the  owner  if  the  contract  wm  not  fulfiUed,  it  wm  held 
that  the  value  of  the  plant  so  furnished  should  not  be  included 
in  the  amount  on  which  the  owner  wm  required  to  r;!tain  the  per- 
centage, though  the  contractor  had  failed  to  complete  the  contract 
and  the  plant  had  become  the  property  of  the  owner.    Birkett  v 
Brevder,  (1902)  1  0.  W.  B.  62. 

Where  defendant  leased  premises  to  a  company  and  the  com- 
pany agreed  to  erect  buildings  and  plant  to  the  value  of  $100,000 
which  were  to  become  the  property  of  the  defendant,  it  wm  held 
ttut  the  lien  only  attached  to  the  company's  interest.     Wab  v 
Oag;  (1902)  1  0.  W.  B.  827. 

Where  a  lien  on"  a  mine  wm  claimed,  and  it  appeared  that 
none  of  the  work  wm  done  and  none  of  the  materials  were  fur- 
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nidMd  on  miniiig  loothnu  Nos.  It8  and  IM,  but  Hmt  ««• 
"enjojrad"  with  No.  858  en  whidi  th*  work  wm  doM,  it  wm 
held  that  tht  fonm  teetifuu  wm  tbotfoN  ral^wt  to  the  liM. 
Davii  T.  Crown  Point  Miming  Co.,  8  0.  L.  B.  «9;  lee  alio  nmarb 
of  Fuller,  CJ.,  in  8prmg«r  Land  Attoeiation  ▼.  Ford,  (18W) 
168,  U.  S.  518,  apon  the  principle  of  determination  of  the  extent 
of  land  covered  by  a  lien. 

A  lien  npon  a  building  alio  attaches  npon  ao  much  of  the  ad- 
joining land  aa  ia  necesMU7  for  the  oae  and  enjoyment  of  the 
building  for  the  porpoee  for  which  it  waa  erected.     CUirk$-  r 
Moore,  (1908)  8  W.  L.  B.  405;  Nelson  t.  CampbeU.  88  Pa.  St. 
156;  Bank  of  Charluton  r.  Cvrtiu.  18  Conn.  848.    The  extent  of 
land  covered  depends  on  th^  circumatancea  of  each  caae;  thna  a 
distinction  ia  drawn  between  pnqwrty  in  the  country  and  pro- 
perty in  the  city,  a  larger  area  being  allowed  in  the  former  caae. 
In  ontstruing  the  Manitoba  Act,  a  dedaion  in  that  Province 
held  that  the  ezpreaaion  "Uenholder''  meana  a  peraon  having  a 
lien  which  was  valid  at  the  time  of  commencing  hia  action,  so  that 
when,  in  an  action  commenced  by  a  lien  claimant,  it  ia  decided 
that  he  had  no  valid  lien  and  no  action  waa  commenced  within 
the  statutory  time  by  any  other  peraon  claiming  a  lim  on  the  aame 
proper^,  all  the  Uens  np<m  it  must  faU.    Bwldm  Supply  Co.  r. 
Huddlettone,  (1915)  86  Man.  L.  B.  718.    The  case  of  U«  ^eor  J 
Woods.  83  0.  B.  474,  which  was  foUowed  in  this  case,   on   one 
point,  is  given  a  new  interpretation  in  Bomms  v.  Curlejf,  post. 
and  the  word  "lienholder"  is  given  a  pUin  meaning  by  this 
recent  decision  of  an  Ontario  Court,  which  holds  that  "lien- 
holder,"  as  used  in  a  corresponding  provision  of  the  Ontario  Act, 
includea  a  person  who  files  a  claim  but  fails  to  establish  it  at  the' 
trial,  and  that  a  lien  duly  registered  h^t  upon  which  no  action  has 
been  brought,  within  the  stipulated  time,  may  be  enforced  in  an 
action  brought   within   that   time  by  the  plaintiff  who   failed. 
Bainss  v.  CvrUg.  (1916)  38  D.  L.  B.  809. 

Where  the  lien  cannot  be  enforced  againat  the  property  of  a 
railway  company,  no  valid  lien  which  justifies  the  plaintiiT  to 
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pw^to jHdgn«.t  under  th.  .^tion  of  Ih.  Act  deiUing  with 
P«on.l  jodgmnt.  c«.  b.  ertabliAad.  Johnson  S  C«r«  Co  t 
CW«M.  N^K^  R.  Co..  (1918)  47  D.  L.  B.  75.  bS  in  JJ 
other  c-  whm  th.  pidatiir  f.iled  to  e.t.bli,h  .  lien,  ZZZ 
2J.  lu«  .  pereon^  ,„dg».nt  «d  the  AppelUte  ii^eio^^ 
««ed  u  apped  from  the  Beferee'.  dedtion.  See  KendlJ^ 
^oc*(1915)  22  D.  L.  B.  475.  83  0.  L.  B.  85,  In;:^!!' 
JZT;  H^  ::;  P~I«ty  which  could  be  legally  ci^rgei  with  the' 

on.!i?  ^'  ''«*•"  ^''"•'  "  ••'  ^  "•**'^  "«  '»™id>«d,  under 
Zr^Z  ""T'T  '^'^'  •'*^*'»«*>  •*  ^^^^  time..  .  C 

«^famAed„.nfflcientutodltheit«n..    In  order  that  1 

tort  fl«  amount  or  natare  of  work  or  materiaU  .hould  be  de^ 

ttanveedupon.    A  mere  general  agreement  to  furnidb  labor  or 
^^  V  S^r^  '"'^  "  improyement  i.  .uiai^t " 

The  quertion  whether  the  enforcing  of  thi.  lien  i.  a  proceed- 

ingTiwr.  have  been  exprewed.  In  a  Newfoundland  ca«  a.«I 
r.  Trmnor,  (1898)  18  C  T^  T  aoh  w_^      .7    ,  (X/Jfue* 

1898^  7AA  \t    1      •/'     .  *'  ^•w'onndland  L.  B.  (1884- 

1M«)  744  an  action  to  enforce  a  claim  for  wage,  under  a  Me- 
^^  laen  Act.  it  wa.  held  that  «,ch  a  pJ^  w:,'^ 
«^  i«  ««  „d  not  in  p^nam.    The  Ne^ZZd  Act  k 

d^uwtt.  caw  (^o»«.d  V.  BobinmH,,  6  Cudi.  121)  Shaw TT 
nrferring  to  thi.  question  «ud:-  ''  '  ^•'^•' 

^^e  cour..  dir^^ted  by  rtatut.  is  conformable  in  part  to  pro- 

c^  «  ««,  ^  p.rtl,  to  thoe.  »•  p.,*^,  b„ttte  ob?^ 
beuig  to  charge  the  eatate  with  a  lien,  an  encumbrance  whJ^ 
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indtptndent  of  tin  pwrMmAl  rtmcdiM  whidi  «  oontnustiaf  fattj 
may  hare,  the  cowm  of  prooeedingt  mut  bt  oonaidond  u  aost 
imtlj  nMmbliiig  a  proceeding  m  rtm" 

It  may  now  be  conaidered  ae  well  lettled  tbat  the  aetioa  te  one 
»»  rm.  Washburn  r.  Burna,  34  N.  J.  L.  18 ;  8imm9it$on  T.  OUi- 
MMuT  SUtU  Bank.  106  Iowa  M4. 

The  Tiew  ezpreaaed  bj  Boieot  will  be  generally  acoepted  aa  an 
aecnrate  itatement  on  ttiia  point:  "If  when  we  say  proceeding 
M  r0m  we  mean  a  proceeding  which  it  not  against  any  pereon,  bat 
if  directly  againat  a  thing  whoee  state  and  condition  are  to  be 
determined,  and  which  reeolts  in  a  judgment  equally  binding  on 
all  perwns,  although  not  made  jtartiee  to  the  prooeedinge,  then  a 
•ait  to  forecloee  a  nwdbanidi'  lien  cannot  be  taid  to  be  a  pro- 
ceeding in  nm.  Bnt,  if  we  nee  the  term  proceeding  m  rem  in  a 
larger  and  more  general  lenee,  aa  applied  to  actions  between  par- 
ties, where  the  direct  object  is  to  readi  and  dispose  of  praptrty 
owned  by  them  or  of  snne  interest  therein,  then  a  s«it  to  fwa- 
doee  mechanics'  lien  is  a  proceeding  m  nm.  It  is  pwhaps,  how- 
ever, more  accurate  to  aay  that  roits  to  foreclose  mechanics'  Uta 
are  suits  in  the  nature  of  proceedings  m  rem  in  irtiidi  the  object 
is  to  determine  the  status  of  certain  property,  but  iHiidi  aftet 
only  thoee  pwsons  who  are  parties  or  privies."  Boieot,  If eefaaoiea' 
liens,  sec.  611. 

For  the  purposes  of  the  kgislation,  liens  are  divided  into  two 
daases:  (1)  Lisas  for  i*idi  a  claim  is  hot  r^psteted;  and  (8) 
Liens  for  ^ch  a  daim  is  registered.  A  lien  is  given  by  an  early 
section  of  the  Act  and  exists  independently  of  tiie  registiatioB  of 
a  daim.  Before  r^istration  there  are  two  courses  open  to  a  lienor: 
(a)  He  may  omit  to  r^ter  a  daim,  in  which  case  his  lien  will 
either  lapse  or  be  enforced  by  action  at  his  own  instaaoe  or  that 
of  others;  or  (b)  he  may  register  a  daim,  in  which  case  his  Uen 
will  li^iee  on  the  expiration  of  ninety  days,  or  he  must  bring  an 
action  within  a  certain  time  or  some  one  else  nras^  and  ^ns  the 
lienor  who  registers  a  claim  must  be  taken  to  havt*  **«tiiKlftned  all 
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mIW  but  what  h*  eaa  ol>t«iu  uodn  the  praruiou  embodied  in 
metkm  t4  of  the  Ontwio  Medunict'  Lien  Act,  or  the  eiiiiilu  wc* 
tion  in  the  Meehuiioi'  Lieii  Act  of  toy  other  Prorince.    BadU. 
Ihufki  T.  BiUsk  S  Co.,  (1912)  27  0.  L.  B.  261.    By  Motion  24  of 
the  OntMio  Act,  it  ie  praTJded  that  "  Erery  lien  for  which  a  claim 
hai  been  regietered  ihaU  abeolntely  ceaM  to  eziet  on  the  expira- 
tion of  90  dare    .    .    .    nnlem  in  the  m<Nu>time  an  action  ie 
commenced  to  realiie  or  in  which  the  claim  may  be  realiied  ander 
the  proTiiion.  of  thie  Act."    The  word*  "}»  the  meantime"  do 
not  mean  "between  the  time  of  regietering  the  claim  and  the 
expiry  of  the  time  limited  ";  but  any  proceeding  taken  during  the 
exMtence  of  the  lien  (at  all  event*)  ie  taken  "in  the  meantime" 
if  taken  before  the  expiration  of  the  period  mentioned  in  eec- 
tion  24. 

The  effect  of  a  epedal  promion  in  lome  Mechanics'  Uen  Acta 
(■ee  Motion  32,  Mechanics'  Wen  Act,  AlberU),  is  to  make  the 
giving  of  notice  in  writing  to  the  owner  a  condition  of  the  me- 
chamc's  or  materialman's  lien  attaching  so  as  to  make  the  owner 
liable,  jnst  as  other  sections  make  registration  and  the  institnti'm 
of  an  action  within  defined  periods  conditions  of  its  preeerra^ 
tion.  Cit9  of  Calgory  t.  Domittion  Radiator  Co..  (1917)  40  D.  L. 
B.  66. 

A  decree  enforcing  a  mechanics'  lien  is  a  condnsiTe  deter- 
mination of  the  rights  of  the  parties,  but  it  does  not  conch.de 
persons  who  are  neither  parties  nor  privies.  Bank  of  Montreal  t. 
Haffner.  (1884)  10  0.  A.  B.  699. 

Where  lands  are  oot  of  the  jurisdiction  the  court  cannot  affect 
them  otherwiM  than  by  proceeding  tn  pervoiiaiii  and  cannot  there- 
fore enforce  a  mechanics'  lien  by  sale  of  land  out  of  the  jnrisdic- 
twm.    Chadwide  t.  Hunter.  1  Man.  B.  368. 

A  person  who  claims  the  benefit  of  a  mechanics'  lien  must  show 
afflmatiTely  that  he  is  in  one  of  the  classes  of  persons  that  the 
statute  intends  to  MCure,  and  also  that  his  claim  is  one  of  the  kind 
that  the  statute  Mcuree.  He  must,  therefore,  be  in  one  of  the 
following  dasaes  of  penona:— 


to 
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(1)  ThoM  whoN  eUiou  an  by  rirtM  of  an  igiMowot  with  tht 
ownw  of  tha  land  and  boild'ng  or  ^7  wawa  of  work  doM  or 
matoriala  fomUlwd  with  hit  oooMnt,  t^.,  original  eontraetm  and ' 
others  baring  the  utatutory  claim  by  cotuent  of  the  owner; 

(t)  Tboae  having  a  claim  of  the  etatntoiy  deeeription  without 
«ny  raeh  agreement  or  direct  nonaeni^  «.«.,  all  mib-oontraeton  (and 
penoni  whows  clalau  are  by  rirtae  of  a  contract  with  any  eaeh 
iob<ontractor,  and  who  thereby  come  within  the  eUtntory  defini- 
tion of  the  term  "  rob-contraetor  ") ; 

(8)  All  laborers  and  wage-earners. 

This  statutory  remedy  is  comnlatiTe,  and  does  not  affect  any 
other  remedy  which  the  claimant  might  inrc^.  Where  a  con- 
tractor has  a  claim  against  Ak  owner  of  land  larger  than  the  Taloe 
of  the  land  and  wishes  to  prove  his  claim  in  an  action  indepen- 
dently of  Mechanics'  Lien  proceedings,  he  may  do  so.  Diek  i. 
Standard  Underground  Cable  Co.,  (1918)  88  0.  W.  B.  96.  The 
work  or  service  need  not  be  performed  on  the  site  of  the  bnilding, 
bat  most  be  directly  connected  with  the  repairs  or  construction  of 
it  Davie  t.  Crown  Point  M.  Co.,  (1901),  8  0.  L.  B.  69;  Brad- 
Aam  T.  Saueerman,  (1918)  4  D.  L.  B.  476.  A  person  employed 
to  sharpen  picks  to  get  out  stone  to  build  a  lime  kiln  might  have 
a  lien  on  the  quarry,  but  would  have  no  lien  on  the  lime  kiln. 
Alkm  T.  Barrieon,  (1908)  9  W.  L.  B.  198. 

The  rights  of  lien  claimants  are  confined  to  the  provisions  <rf 
the  statute  creating  such  rights.  Sub-contractors  for  the  supply- 
ing of  materials  and  doing  the  painting  for  a  lump  sum  do  not 
come  within  the  meaning  of  the  words  "  laborer  or  person  placing 
or  furnishing  material."  Roeiod  Jonee  v.  Beach  S  Turner,  (1913) 
83  W.  L.  B.  174,  406,  9  D.  L.  B.  416.  Fuller  y.  Turner  S  Beadt, 
(1913)  83  W.  L.  B.  170.  A  person  who  has  deliveivd  material  to 
be  used  in  the  construction  and  improvement  of  a  place,  although 
the  place  of  delivery  is  upon  the  land,  is  not  a  person  who  has  done 
work  or  service  upon  the  premises.  Vatmatta  r.  Uplands,  Limited. 
(1913)  85  W.  L.  B.  86.    And  the  iHiole  burden  of  the  procedure 
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m»»  apon  tht  cUiaunt  who  iutitotM  th«  pitMMt.  0'Bri$n  ▼ 
Ffm  S  (Mlagktr,  (1918)  41  D.  L.  B.  828.  Bat  the  tbor.  ttato^ 
nwnt  votad  not  apply  to  the  prorition  of  the  Act  which  reqti  .< 
rahttantial  compliuic*  only  with  certun  Mctiona  and  d«!l»r.  s  U.  it 
no  lira  shall  bt  invalidated  by  reaaon  of  failnre  to  com./  w  i. 
thoae  M<<tiona  onleM  the  owner,  contractor  or  mortgagee  ,  .  r.  i„ 
diced  thereby.  In  inch  caaee  the  onna  on  the  qaeetion  of  fi.  jud.,  i^ 
OB  tht  party  objecting  to  the  r^gietered  claim.  RohoeJ  v. /V,  •  Vi 
Man.  L.  H.  139;  PoUon  t.  Thompaon,  (1916>  29  D.  L.  n.  .l!.o  \y 
an  iUuitration  of  how  the  onu  may  ihift,  lee  OiUar.  .  fAme  i  .n. 
T.  Qrunwood.  %%  O.  L.  B.  17,  per  Middleton,  J. 

When  any  part  of  a  claim  haa  matured  an  action  liee,  und  In 
that  action  all  dainu,  whether  then  payable  or  not,  are  to  be  dvalt 
with  at  the  trial. 

The  lien  claimant  must  bring  himaelf  within  the  terma  of  the 
•tatute,  which  cannot  be  extended  to  caaes  not  fairly  within  ito 
gwiml  scope  and  purpose.     Troy  Public  Worht  Co.  v.  CUy  of 
Yonk0n.  (1911)   146  App.  Dir.  (N.Y.)  827.    Money  adrancad 
for  the  purpose  of  purchasing  material  or  paying  for  labor  which 
labor  and  material  were  intended  to  oome  within  the  ben  law 
will  not  entiUe  the  person  advancing  the  money  to  a  lien.    Oodtf- 
•  frop  T.  Caldmtt.  66  Am.  Dec.  860.    As  was  said  by  Sprague,  C, 
in  an  Ontario  case  (Crone  v.  Struthen.  (1876)  22  Gr.  248;  see 
also  Muihliti  V.  Silverman.  (1872)  60  N.  Y.  360:     "The  lien 
of  the  plaintiff  is  the  creature  of  the  statute  and  must  be  limited 
by  its  proTisiona."    Sometimes  Mechanics'  Lien  Acts  are  loosely 
referred  to  as  giring  ab  ulutely  a  lien  to  contractors,  sub-contrac- 
tors, material  men  and  laborer.    Such  a  statement  is  calculated 
to  mislead.     The  statute  gives  only  an  inchoate  right  of  lien. 
"The  statute  does  not  give  a  lien,  but  only  a  potential  right  of 
creating  it."   Edmonds  v.  Tieman.  (1892)  21  S.  C.  B.  per  Strong. 
J.,  at  p.  407.  ^ 

As  to  procedure,  any  person  cUiming  a  lien  can  commence  the 
action;  he  is  required  to  serve  all  persons  whose  claims  of  lien  are 
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of  Noord;  whan  th«t  if  done,  thwe  pendna  «n  m  ntndi  p«rtiM  to 
tile  actum  for  all  porpoeeeas  thongh  they  had  been  partiea  is  |he 
beginning.  Brntutr.  Curley,  (1917)  38  D.  L.  B.  809.  "lienholder^ 
mean*  a  penon  having  a  valid  lien.    BuOdm  Supplg  Co.  v. 
HvddUtUmt,  (1916)  25  Man.  L.  B.  T18.    Although  the  burden 
of  the  procedure  reeta  upon  the  claimant  who  inatitntee  the  pro- 
oaH,  the  onua  may  ahift,  {Dunn  ▼.  MeCMvm.  14  0.  L.  B.  849) 
aa  where  an  owner  deaires  to  invoke  the  atatute  to  the  extent  of 
having  the  lien  upon  any  building  confined  to  the  value  of  the 
material  going  into  that  building,  the  onua  ia  upon  him  to  ahew 
the  facta,  which  muat  be  peculiarly  within  hia  own  knowledge. 
Ontario  Limt  A$an.  t.  Orimwood.  88  0.  L.  B.  17.    If  in  auch  a 
caae  the  facta  cannot  be  aac^tained,  "  leaa  violence  wiU  be  done 
to  the  atatute  by  conetruing  it  aa  indicated,  than  by  rendering  it 
nugatory  in  many  inatanoea  in  which  the  legialatnie  apparently 
intended  a  lien  to  exiat"   Ontario  Lima  Attn.  y.  Orimwood.  tupra, 
per.  Middleton,  J.    But  under  ordinary  conditiona  the  burden  of 
proof  ia  on  the  lien  claimant  DonneUy  t.  Butltr,  (1918)  818 
Maaa.  41,  although  the  onua  reaik  on  the  owner  in  an  action  by  a 
anb^sontractor  of  shewing  that  nothing  ia  due  from  the  owner  to 
the  principal  contractor.  Bnwn  t.  Atttn,  (1918)  18  D.  L.  B.  880. 


CHAPTEB  lU. 

COHBTIDCTION  0»  MkoHANIOS'  Lmw  ActS. 

If .W  Itan.  upon  mlty  being  in  derogation  of  the  com- 
mon  law  and  depending  for  their  exi.t«ice  whoUy  np<«  rtatute. 
tt.  court,  throughout  Canada  have  given  a  rtiJct^Si^^' 

tJ^JrrT  «',^*^^"^-'  Li-  ^et^'-o  f«  -  they  ^ 
tte  nght  to  a  lj«.   but  the  courts  adopt  a  liberal  construction  of 

p^n^on.  ^u^  ren.ed.al  .hould  be  liberaUy  construed,  but,  «, 

lirJ^.  "^  T*"*  *"*  "^''^  to  a  Uen  are  concemedTthe 
^^  of  such  statute,  is  strictly  construed  against  the  person 

tat  It.  terms  should  not  be  extended  to  case,  falling  within  ^ 
««on.  but  not  provided  for  by  the  hu^juage  of  the  statute.  The 
court.  c«mot  extend  the  statuteto  meet  meritorious  ca«.  unprc! 
Tided  for  l^  the  ^.tute.  A  compli«.ce  with  the  prov^T^^ 
»ft»»nghti.e-«.tial  before  the  lienor,  att.^.  ThT^^ 
itrnU  give,  oa^y  an  mchoate  right  of  lien,  and  ^though  the  tr«.d 
^dm«.t.  to  thi.  legidation  h..  been  in  thelirectiorj 
«t^th.  potenti^right  of  creating  the  lien,  and  the  court, 
in  Onada  w.11  oomitme  such  legidation  as  remedial,  yet  thee. 

mr  mer^tonou.  such  c.«.  may  be.  The  existence  of  the  lien 
^  «d.ta  extent  depend  upon  the  providon.  of  the  particular 
M«Aan.«' L,en  Act.  and.   therefore,   legislation   in   o^TZ 

i^"^  "ri.rf"  ^  ^•^^^  «--o*  ^  con«dered  u 
^^y  of  Caigan,  y.  Dominion  Radiator  Co.,  (1917)  40  D.  H. 
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The  filing  of  the  lien  ia  a  aimple  and  reaeonable  requirement 
fnd  can  be  done  in  a  plain  and  obviow  way,  and  a  lien  daiauoit 
haa  no  jtut  gnmnd  of  conjoint  H  this  portion  of  the  atatnte  ii 
ftrictly  eoMtmed.  This  lien  is  joat  idiat  the.  atatnte  makes  it, 
and  the  eoorta  enaat  enlarge  or  le«en  it.  B^ig  Hke  creatare  of 
Am  statute  it  WMt  be  limited  by  the  proviaiona  of  the  atatnte 
(Crotu  T.  Strufktrt,  (1876)  92  Gr.  248;  Edmondt  t.  TUrnan. 
(IW*)  21  S.  C.  B.  407;  Bobock  v.  Peten,  (1900)  13  Man.  L.  B. 
139;  Ha^terty  t.  Grant .  (1»»5)  2  B.C.B.  176;  Smxih  t.  MdntoOi. 
(1896)  3  B.  C.  B.  26,  28;  Webb  ▼.  Q»ge,  (1902),  1  0.  W.  B.  827; 
^«M  T.  Hunter,  12  B.  C.  B.  126),  and  conrta  are  powerieaa  to 
(Aange  the  conditions  npon  which  the  lieu  depends. 

Aa  Strong,  J.,  aaid,  in  h!a  dedaion  in  a  case  appealed  nnder 
^  firitiah  Colambia  Mechanica'  Lien  Act:  "It  ia  quite  dear 
that  when  a  statute  gives  a  priTilege  in  favor  of  a  creditor,  the  credi- 
tor must  bring  himself  atrictly  within  ita  terma,  and  there  ia 
nothing  in  the  atatnte  in  qneation  here  which  provides  that  if  a 
lien  haa  once  been  aban^nad  it  ia  to  be  oonaidsred  aa  being 
abandoned  merely  for  a  time.  If.  we  ahould  hold  that  it  was  to 
be  ao  conaidered  we  ahould  be  adding  a  daoae  to  the  Act"  Bi- 
Mondi  7.  Tieman,  (1892)  21  S.  C.  B.  407. 

In  another  caae,  where  the  Manitoba  Act  waa  being  conatrued, 
Eillam,  C.J.,  said :  "  But  these  liens  are  wholly  of  statutory  crea- 
tion, and  in  derogation  of  ordinary  righta.  They  can  be  given 
only  mch  effect  aa  the  atatnte  dearly  warranta.  While  the  wbolt 
statute  mnat  be  read  together,  and  one  dauae  may  aaaiat  in  the 
conatmction  of  another,  I  cannot  find  in  «'ae  other  dausas  such  an 
indication  of  an  entire  intention  as  should  <t:iect  the  natural  inter- 
inetation  of  the  language  in  section  4,  sub-aeotion  (2).  That 
clause  seems  to  me  to  be  t^e  one  which  deals  specifically  with  the 
relative  priority  of  liens  and  mortgages  made  after  commence- 
ment of  work  or  furnishing  materials,  and  mnat  govern  upon 
that  point."    Robock  v.  PeUri,  (1900)  18  Man.  L.  B.  189. 

In  a  British  ColumbiA  caae,  B^ie,  CJ.,  aaid:    "The  tama 
atatcte  which  givee  the  inchoate  right  of  lien,  either  for  work  or 


■**•**••■»  dedans  that  it  liull  akaAin^.!. 

—  ol  which  iTS^^^f^  *^*  enmwrated  p«tic»l«i^ 

*^-  (18»«)  «  a  C.  B.  176,  «W«rtjf  v. 

•wr  unfoptunate  it  i«  that  th«  Uhn.«-  k       1    /  '         *** 

of  thdr  w.«.  it  «!„M  k/1m  ^'''  ''**  °'  ^  ^«»  »«t 

In   the   ProTince  of   Quebec    »h*i«    .uk      1.    xi 
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CMC  befora  the  Qiwbec  Court  of  Bcriew  (Bmard  r.  Omuthitr, 
(191S)  89  D.  L.  B.,  at  p.  819),  Mr.  Jiutice  CharbouiMa  laid, 
"We  cannot,  under  the  pretext  of  defining  the  intentions  of  tha 
kgidatnre  and  to  better  the  law,  mippieM  a  formal  pronsion 
whidi  remaina  on  the  ttatnte  even  if  it  waa  evident  that  it  waa  by 
mere  foigetfolnea  that  this  proviaion  was  not  made  to  diaappear." 

The  only  Canadian  judgment  which  is  apparently  not  in  com- 
plete harmony  with  the  principle  of  applying  strict  oonstmction 
to  the  sections  creating  the  lien  is  a  judgment  by  Mr.  Justice 
Ferguson,  in  an  Ontario  case.  It  was  contended  that  the  regis- 
tration of  the  lioi  was  not  good  because  the  name  of  the  person, 
who  was  the  owner  at  the  time  wu  not  mentioned  in  it,  the  former 
owner  baring  without  the  knoiHedge  of  the  claimant  sold  and  con- 
veyed the  property  before  the  completion  of  the  work.  Ferguson, 
J.,  after  quoting  from  the  decision  in  the  case  of  Joam  ▼.  Shtm- 
kan,  (1848)  4  WatU  ft  Serg.  868,  and  sUting  that  the  statute 
under  which  that  decision  was  given  was  somewhat  diflsrent  from 
the  Ontario  statute  he  was  Hun  construing,  said :  "  Yet  I  am  oi 
opinion  that  the  reasoning  of  the  case  to  which  I  have  referred 
q)pliea,  especially  when  I  look  at  the  date  of  the  conv^ance  to 
Ponaette  and  the  allegations  of  the  plaintiff  that  he  did  not  know 
anything  about  it,  and  I  am  of  opinion  that  this  alleged  dsfeet  ia 
not  fatal,  although  it  has  been  said  that  the  statute  relative  to 
mechanics'  lien  being  in  derogation  of  the  common  law,  should  be 
strictly  cmplied  with."  Makiiu  r.  Bobkuon,  (1884)  6  0.  B.  1.' 
But  in  tb»  Pomsylvania  caae  quoted  by  Ferguson,  J.,  it  is  impwi- 
ant  to  note  that  (Jibson,  OJ.,  stated  in  his  judgment  that  tha 
Pennsylvania  statute,  "expressly  requires  no  more  than  the  name 
of  the  reputed  owner,  and  it  might  be  sufficient  to  file  it  (*.«.,  the 
claim)  against  the  past  or  present  one." 

In  1908  the  Supreme  Court  of  Michigan,  in  a  case  {WaUn  t. 
Johnton,  96  N.  W.  804)  which  involved  the  oonstmction  of 
a  statute  nmiUr  in  its  terms  to  that  oonatmed  in  Jonas 
T.  Skawhan,  tufra,  dissented  from  the  construction  given  in  that 
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•nd  held  that  •  lien  cl«im  which  named  a  penon  who  had 
owT^ed  the  propertj  before  the  filing  of  the  claim  waa  inaulBcient, 
and  that  the  claimant  conld  only  be  relieved  from  such  miatakc 
on  proof  of  facta  ahowing  that  the  error  waa  juaUy  chargeable  to 
the  grantee  of  the  propertj  ao  m  to  eetop  him  f rom  taking  advan- 
tage of  the  error. 

Wliere  an  owner  may  be  compeUed  to  pay  twice  by  the  statute 
•uch  legisUtion  i.  highly  penal  and  it  is  but  just  to  conatrue  it 
•tncUy  against  such  a  result    Beoent  decisions  in  oth«  American 
courts  generaUy  adopt  the  view  that  Mechanics'  Lien  Acts  must 
be  stnctly  construed  with  reference  to  all  requirements  upon 
which  the  right  to  a  lien  depends.    Tumst  y.  BrmckU,  249  lU. 
894.    As  the  mechanics'  lien  kw  is  contrary  to  the  course  of  the 
wnnxm  Uw,  any  ambiguity  must  be  resolved  against  the  party 
••eking  to  enforce  a  Uen  under  it  BuUden-  Matmal  Co.  t.  John- 
ton  168  m.  App.  413.    ProTisions  which  require  an  owner  to  pay 
a  debt  which  he  did  not  contract  or  which  he  may  have  already 
I»W  to  the  contractor  should  be  construed  strictly  against  the 
cUuaumt     McNab  A  Harlin  Mfg.  Co.  t.  Pator^  1^  Co.. 
(1907)  78  N.  J.  Bq.  989.  ' 

But  as  to  the  provisions  dealing  with  the  enforcement  of  the 
.i-o,  the  legislation  in  some  of  the  provinces  of  Canada  now  re- 
<puwt  only  a  substantial  compUance.  MalMt  t.  Kovar,  14  W  L. 
nfl^'r^7*  i*^"^'  1»  *^- 1-  B-  "*;  Pohon  v.  Thomson, 

«I    !!  r:  ^  ^  '^*'  ^""^  ^*"*  ^•««*^  ^-  ^^^ood' 
(IMO)  88  0.  L.  B.  17,  and  the  prevaUing  opinion  is  that  whUe 

daimanta  must  bring  themselves  ^ictly  within  the  wording  of 

the  statute  which  provides  for  tiie  creating  of  the  lien,  yet  when 

»  Hen  attaches,  the  provisions  of  the  law  upon  the  subject  being 

remedial,  a  liberal  construction  will  he  put  upon  the  statute  for 

the  purpose  of  accomplishing  its  <Aject8.    Nobbs  v.  C   P   R 

(1918)  8  W.  W.  B.  769;  Couffhim  v.  N^aional  Construction  Co.', 

(1W9)  14  B.  C.  B.  389;  PoUon  v.  Thomson.  (1916)  86  Man. 

L.  B.  410;  89  D.  L.  B.  398;  !«„  v.  Hurlsy,  (1918)  815  Mass.  688 
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It  nuy  now  bt  conddovd  u  well  aettlcd  lew  that  the  metimm 
cTMting  tile  right  to  a  li«i  eumot  be  eitended  beyond  tiie  f^n 
mm  of  their  wordi,  although  the  mow  rale  wiU  not  be  foUowed 
when  oilier  Mctioni  of  tiie  Act,  dealing  with  the  «if<»oanent  of 
the  Uen,  are  the  enbject  of  eoDitrnetion.  There  ia,  indeed,  no  rale 
of  eonstraction  applicable  oniformly  to  erery  proviakm  of  meh  an 
Act  So  far  aa  the  provirionf  which  create  the  right  to  a  lien  are 
conoeraed,  a  rale  of  cmistraction  as  stated  by  an  eminent  authority 
mi|^t  be  appropriately  inroked: — 

"  Statntee  whidi  mcroadi  on  the  rights  of  the  sidiject,  whether 
as  regards  person  or  property,  are  similarly  subject  to  strict  eon- 
straction.'' Maxwell  on  Statutes,  8rd  ed.,  399.  Bat  i^n  the* 
other  prorisiims  of  a  Mechabios'  Lien  Act,  dealing  with  the  »• 
forcement  of  the  lien,  are  the  snbject  of  eonstraction,  a  tendency 
to  give  these  sections  a  broad  and  benign  interpntatlon  is  jostifl- 
ahly  shown  by  the  ooorts  in  the  rarions  Pnmnoes  of  Canada,  and 
there  appears  a  disposition  to  fdlow  the  advice  of  Lord  MandMd, 
giv^  in  connection  with  another  branch  of  the  law,  but  qaoitd 
approrinfl^  by  a  Pennsyhania  court,  in  reqwet  to  the  nmstrao- 
tion  of  Mechanics'  Lien  Acts,  to  "avoid  entangling  the  ri^t  ia 
a  net  of  form." 

In  one  Ontario  case,  Meredith,  J.,  stated  a  canon  of  o(»strae- 
tion  which  will  ynhthtj  be  fcdlowed  in  the  Tarious  eourta  in  Can- 
ada. Beferring  to  the  medumicB'  lien  laws,  he  said:  "Theat 
essoitially  remedial  Acts  an  to  be  given  such  fair,  large  and 
liberal  crastraetion  and  inttopretation  aa  will  best  ensux*  the 
attainmoit  of  those  objects.  Effect  dioald  not  be  given  to  tadmi- 
cal  objections  founded  upon  matters  iHiich  in  no  way  hate  pit- 
judieed  or  could  inejudioe  any  one.  ...  It  was  nam  in- 
tended that  the  benefits  of  the  Acts  dtoald  be  frittered  away  hy 
requiring  the  skiU  of  a  speeial  i^eadar  to  seeure  them."  Bidbtt- 
ion  T.  Dthin.  (1891)  BO  0.  H.  70S ;  sse  also  observations  of  Boyd. 
C,  in  Ortntr  t.  0.  P.  B.  Co..  (1908)  8  O.  L.  B.  883,  S  0.  L.  B.  107. 

In  the  case  in  qpestion,  tiie  owner  had  pardiasod,  witii  notice 
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f  f  *1'*^  "^  ^^**^  P"^  ***»^  ground,  in  .^rfdng 
to  luv«  the  property  dMlared  to  b«  unaffected  by  •  ckim  Jlii« 

K^J^!^^  °°**^*  •*"  ^^"^  '•  ^'^••«>  (iwo)  «r  0.  A.  B. 
M7},  Oder,  J^.,  in  referring  to  the  <|ueetion  of  euflkiency  of  the 
■oboe  in  writing  required  by  wction  11,  rob^wction  2,  eaid:— 

*'It  mey  be  thet  if  the  notice  were  to  be  reid  «  pleading.,  cinl 
ttdjrumnal,  were  reed  fifty  yem  ^,  fiUal  defect,  might  be 
pidM  ort  m  it.  But  it  i.  not  intended  to  be  the  wbject  of 
wbtle  cnticum.  «nd  trifling  objections"     ^ 

the  Uuutob.  Mechanic'  Lien  Act,  wid:— 

"Thi.  latter  dauM  appear,  divirible  into  two  part..  Firrt. 
only  rabetential  compliance  with  wction.. 16  and  16  i.  require 
^  -condly,  no  fdlure  in  wch  compliance,  in  however  «,b.' 
•tontul  a  degree,  i.  to  inralidate  the  lien  unle«  wme  party  i. 
prejudiced,  p«mded  there  i.  regi.tr.tion  of  a  claim.  I  think 
^  the  «,n.  on  the  v«rtion  of  prejudice  i.  upon  the  party  ob- 
Ming  to  the  regietered  claim.  The  defect  i.  not  to  iny.Ud.te 
the  hen.  unhj.  in  the  opinion  of  the  judge  there  i.  prejudice  to 

rU^w    "»*"' *^  i«»8«  »"*  P<«it^y  form  L  opinio., 
for  which  purpoee  he  muet  have  «me  evidence  either  dir^ 

•PMing  out  of  the  drcumatoceewd  the  mrture  of  the  defect.    In 
thepreeentcaw  there  i«  nothing  to  raggeat  that  ay  of  the  rm- 
tie.  intererted  nw  the  regirteied  rtatem«it  of  claim  or  knew  it. 
entente  or  waa.in  any  w.y  .fleeted  by  the  error."    Robock  r 
Pttm.  (1900)  13  Man.  L.  B.  189. 

Ai.  observation  made  by  Chwicellor  Boyd  pointe  to  an  addi- 
bonal  pnnaple  which  might  be  adopted  in  the  conetmction  of 
v^;;^!,  •^'^  That  emiiK^nt  judge  «dd:  «If,«.gi„. 
T«y  li^tudinanan  interpretation  to  the  definition  of  'owner.'  it 

»  po-iW.  to  read  ««h  a  e^  a.  thi.  into  the  Act.  but  I  am  ag.^ 
^««h  a  meawig  to  the  word,  when  the  re«ilt  i.  to^ 

(1886)  8  O.  B.  m    Boimrt,  after  referring  to  the  difficulty  of 
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banaoiiuiog  the  conflicting  dediiou  in  firioos  Stettt,  and  point> 
ing  oat  th*  distinctiMi  baftvMn  th«  *'i«Mdiil'*  Metioai  of  « 
MMfaaniei'  Lien  Act  ud  O*  othn  portioBa,  prapoondt  »  nk 
which  is  in  line  with  the  obeenratim  of  Bc^d.  C:  "It  foUow% 
then,  that  thoee  prondoae  of  the  Meehanice'  Li«i  Statatee  which 
■•k*  •  nan'e  property  liaUe  for  hie  debta  an  iwaedial,  and 
•hoBld  be  Ubetally  conetmed;  while  thoee  pioTieioBe  that  make 
hie  propwty  liaUe  in  a  caae  where  he  is  not  penooally  ijaMe, 
create  a  new  rij^t  in  deiogatioa  oi  the  common  law,  and  ehoold  be 
•trictly  conetmed.'' 

In  a  later  Ontario  eaee  (Omfing  t.  SoUnaom,  (1900)  17  0.  A. 
B.  864),  Madoinan,  J.A.,  a^pts  a  similar  attitude  in  constrain 
the  statnte,  and  says:  ,  "This  may  seem  a  yeiy  strict  and  Utstal 
oonstmction  oftheAet,bnt,ifitis,aaI  tiiink  it  is,  the  plain  maan- 
ing  of  the  language  of  the  legielatore,  we  moet  so  conetme  it,  and 
I  do  not  think  we  o«ght  to  change  'and'  into  'or,'  or  strain  the 
language  in  order  to  chaife  cm  man'k  laad  with  another  man's 
debt" 

It  is  bat  ^  to  re^re  that  an  intention  to  create  each  a 
charge  should  be  plvnly  and  unmistakeaUy  expteased  in  the 
•tatute,  in  language  which  exdndee  any  other  interpeelation.  but 
after  the  lien  has  actually  attached,  te  better  opiakm  seems  to 
fawr  the  Tiew  that  the  other  proTisioBs  of  the  stetnte  should 
ncein  a  liberal  constmctiea.  The  object  of  a  Meehmiios'  Lien 
Act  is  to  secan  and  make  available  aa  &r  as  poaaiUe  to  thoee  beet 
entitled  to  it  Oe  money  which  the  ownrn  ktn  coatrMted  to  pay 
and  for  which  they  hare  receired  value.  This  legidation  was 
not  passed  for  the  purpose  of  making  owners  pay  for  things  not 
contracted  for  by  them  and  of  which  they  have  not  had  tiie  bene- 
ilt  (Broolu  Sanford  Co.  t.  Ttuothn  Tdur  Comlruetun  C§ 
(1910)  22  0.  L.  B.  176),  but  where  a  lien  is  created  by  the  statute' 
it  should  be  construed,  if  poedble,  so  as  to  mahe  the  lien  nv-eiten- 
sive  with  tiie  benefit,  and  to  avoid  defeating  the  qnrit  of  Ou 
statute  by  a  too  literal  adherence  to  its  letter.  Ontario  Limt 
Attociation  y.  Qrimwood,  (1910)  2%  0.  L.  B.  17. 


^:.  '    i. 


COIWIICOTIOK  or  MICHAWIM'  WHr  AOW.  41 

In  ddiTttiog  the  Judgmwit  of  tb.  Mwitoha  Ooort  of  App^l 

»«^wtto«.  p«^cal«l,  to  Tiew  of  th.  po.ition  of  th^ 
jnT'-  ^5^"^^  ""^  •*  ^P^*^  ^  priority  bdng 
^Uludnothtogtodo.    But  ha  might  h.^7Lw  ^ 

«^t,  the  .««H,„t.„  «^  ^  to  todJctf  thrt  it  i.  for  th. 
tta  Art  by  giTiag  effect  to  iti  spirit  rtther  thui  its  letto  «.d  it 

fL^^^^Ti"^"^™**^"    Court.  iTnorfn^r 
•e«»^ct.on  which  would  r«.d.r  .  Mcch«uC  Lien  Act  nZ 

'  ^  .T'r*^""  in  which  th.  legid^ture  .pp.rent.yT 

-«^^«  rMht^  by  «««„  of  «>„«  petty-.,  even  «r^^ 
^P«rt.ce;  «,d  e^eddly  «  to  th.  .dnuni.tr.tion  of  JZ 

^  171      '  r  *•"',•"  "•  "^'  «H,  poor  n««  to  procnr.  hS 
^Wjuid  the  .«pp|,er  of  ».t«id.  to  receive  p.y  for  hi  nufri.1. 

(1W8)  18  0.  L.  B.  685,  .t  640,  per  HiddeU,  J 

ooJi  ,^*r  **'^*^  '°'^'*  -t-tement..  it  .pp.«  pi,i„  th.t 

Z^T  *"  ^T^"""  '*"*'^  '^^^  P"-^-"  «S  will  ,^7^ 

nd?rth^  "*""    ""*^  "'  P"^""  *°  ^•'«*  the  lien  or  to 
nullify  tht  purpow).  of  the  lefitleUon,  «  or  » 

Ll*n  Act.,  .n  eminent  Ontwio  judge  uid :  •«i«ucr 

"The  pnrpo«  of  th^  etctaie  i.  to  prevent  multlDUdtv  «l 

out  of  pn,port,on  to  .nd  in  exce«  of  th.  s.a«  el^med;  JTtt^ 
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pioTkkM,  nd  Um  iriMk  pwpoM  ol  tiM  Aet,  Mid  tin  pfoimillm 
<rf  aiMl  in  iiM  Mtka,  tn  w  wiMj  dUhnat  fiMi  tlw  wdlMy 
enditar^  Mtioo  thmt  tht  rakt  wUdi  u*  appUoaU*  to  raeh  l^lw 
aettont  Mimot  bt  hdd  to  fovera  th«  pMoUar  •tetetory  iwatdy  o< 
tbM*  Un  holdm."   MePhtnam  t.  0«j^«,  (1883)  4  0.  B.  846. 

It  Meau  now  to  Iw  noogmaad  bj  tb*  oowto  in  tiM  Twiow 
prvrinow  of  Cauda  that  tha  pvaetioa  nndn  tho  If •ohaniet'  lien 
Acta  ia  am'  ^Marw,  and  ia  not  to  ba  foramad  by  tba  catabliahad 
praetioa  napacting  daaa  actiona.  flaa  obaarrationa  ol  Maatan,  J,  in 
Smm$$  ▼.  CwHtg.  (19l«)  S3  D.  L.  B.  808. 

Than  an  ooniieting  dadatona  thronghoat  tiw  Unitad  Stataa 
in  tha  omutnetion  of  Xad^aniea'  Lian  Acta,  bat  dadaiona  of 
Maaaadraaatto  and  Naw  Ti»>k  oonrto  aoomd  aabatantiaUy  with  tha 
iniaeiplaa  of  emwtraction  adq>tad  bj  ooorta  in  Canada.  "Although 
whan  a  lian  attadiaa,  tha  prorkiuu  of  law  Qpon  tha  anhjaet  baing 
itmadial,  a  libaral  coiiatnieti<m  will  ba  pat  apon  tha  atatato  for ' 
tha  parpoae  of  aoooniididiing  ita  objacta,  yat  thia  appUaa  only  to 
Uana  wfaidi  ban  attadiad.    Upim  tiia  qnaation  wbathar  a  lian 
•ttadiaa,  a  diftnnt  rnla  of  conatmetion  obtaina.    Liana  an  in 
dangation  of  tha  ctannion  law;  they  may  cnato  an  intmat  in 
hnd  by  parol,  and  that  intaraat  may  ba  a  aaont  intottak    Tba 
eonrt  ia  not  anthoriaad  to  axtnid  tha  law  beyond  tiia  aattaaa  qwdile- 
ally  proddad  for.    It  cannot  aay  that  tha  atatnto  by  implieatira 
indudae  labor  not  within  ita  tarma."   Tnuk  t.  5«rl«  (1876)  181 
Utm.  889,  jMT  Lwd,  J.:  Tha  atatato  ia  remedial  and  intandad  to 
protaet  thoae  who  Uwfally  rahanoad  tha  vahw  <rf  land  by  Aa  ax- 
panditun  upon  it  of  matoriol  or  1*W..    Shmfhiuatg  t.  /aaotary, 
(1818)  818  Ifaaa.  159, 168;  TkunUt*  i.  Bhmt.  (1814)  818  Ifaoa. 
864.  Tha  rule  in  Naw  York  haa  been  atatod  to  ba  that  tha  Act 
alfuK!  not  ba  etrictly  oonatmad  esiwpt  aa  to  the  pronuoM  by 
whidi  tha  property  of  a  third  prnon  may  ba  ineombarad.    Huh- 
hm  ▼.  Stkrtftr.  14  Abb.  Pr.  (NA)  884.    In  a  leading  eaaa  in 
New  YoA,  the  qoeation  of  conatmetieB  of  tiia  Naw  Yrak  Uan 
Act  waa  diacnaaad.    Tliat  Act  raqoirae  tha  notice  of  Kan  to  itate 


!!!^*!l!/?  **~  "'•"'*•"  *«^  "«**'>•«>**«•  «rf  "«  in  that 
MM  ttiM  to  makt  any  Micii  •Utentnt,  tltlioagh  it  oomplM  witk 

Vn^y  d^  tut  th.  rtatoto  i.  to  b.  co„rt™.d  lilZl,  '  cS. 
«-  n^  tut  .v«  .tt«pt.  to  rtf  wh.n  th.  fl«t  ifm  of  •ark 

Wtowi    Bot   h.  pwv^oo  of  th.  rtrtut.  that  the  Uw  dull  b. 
JfMity  T.  r*«  Oarmow  Bmk,  (1903)  174  N.  Y.  App  499 

« Av  i  L    .     .     ^*™"  ^"  "v  •»  agtnt  of  the  dainuuit,  itatins 
"th»t  h*  k  the  «r<'ot  of  tbm  ti^iwrn^^*  ■  ■»•««« 

f»i.«i».    1  •  .    .        e««M*Bt    .    .    .    mentioned  in  the 

!ZTf  "^^  *^*  *^'  **•*•«»*•  **^'^«  «»nUiaed  m 
W«y  contraction.    Indeed,  the  generri  lien  l.w  of  ^alte 

whM.  ,«ii«ap.|.  .^  h«e  hi  a  light  k-wledge  of  the  de2L  3 
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the  work  and  who  may  be  absent  in  other  parts  of  the  world. 
Agents  are  generally  recognized  as  possessing  the  powers  of  their 
principals  in  the  transaction  of  their  business  and  in  the  pieserra- 
tion  of  their  properties  and  rights.  In  construing  the  Act  in  ques- 
tion we  think  the  act  of  the  agent  should  be  deemed  to  be  that  of 
the  principal,  and  that  it  was  so  contemplated  by  the  l^islature." 
McDonald  v.  Mayor,  etc.,  of  New  York.  (1902)  N.  Y.  App.  409. 
"  Adherence  to  the  terms  of  the  statute  is  indispensable,  but 
the  rule  must  not  be  pushed  into  such  niceties  as  serve  but  to  per- 
plex and  embarrass  a  remedy  intended  to  be  simple  and  summary, 
without  in  fact  adding  anything  to  the  security  of  the  parties  hav- 
ing an  interest  in  the  building  sought  to  be  encumbered.  Certainty 
to  a  common  intent  has,  therefore,  always  been  held  to  suffice." 
Waters  v.  Goldberg,  (1908)  12^4  App.  Div.  N.  Y.  611. 

.The  Massachusetts  Supreme  Court  has  declared  its  view  on  this 
question  of  construction  in  an  instructive  case.  The  facts  were 
that  under  an  entire  contract  to  construct  and  install  in  the  re- 
spondent's buildings  a  fire  extinguishing  system  of  a  specified  kind 
for  a  stated  price,  a  sworn  statement  was  filed  in  the  Hegistry  of 
Deeds  while  the  work  was  going  on  and  about  ten  days  before  it 
was  completed.  It  was  held  that  such  a  statement  filed  before  tiie 
work  was  done  or  the  debt  was  due  did  not  fulfil  the  requirements 
of  the  Act.  Under  section  1  of  the  Act  in  question  it  is  only  "  a 
person  to  whom  a  debt  is  due  "  who  can  file  a  statement  and  estab- 
lish a  lien.  By  section  6  he  is  authorized  to  file  his  statonent 
within  thirty  days  after  he  ceased  to  labor  on  or  furnish  hboi  or 
materials  for  the  building  or  stmctuife.  Section  7  relieves  the 
claimant  from  any  injurious  effect  of  an  inaccuracy  in  stating 
"the  amount  due  for  labor  or  materials"  unless  he  has  "wilfully 
and  knowingly  claimed  more  than  is  due  to  him." 

Knowlton,  C.J.,  said:  "  We  are  of  opinion  that  these  various 
provisions  of  the  '  tafute  do  not  authorize  the  filing  of  a  statement 
except  where  work  and  labor  has  been  done  under  such  circum- 
stances as  to  create  a  debt  which  is  due,  and  which  is  payable  then 
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or  .t  «,me  future  time.    This  is  the  construction  which  hw  been 
to  hold  differently  .re  aU,  or  nearly  all.  under  statutes  which  re- 

^JS^f  ^  "o  important  relation  to  any  of  the  facts  toZ  em 
bodied  in  the  cerUficate  or  statement."    General  Fire  Extinguisher 
Co.  V.  Chaplin.  (1903)  183  Mass.  376.  ^»ngumer 

The  judgment  concludes  by  using  precisely  the  same  words  which 

A  lien  of  this  kind  can  be  preserved  and  enforced  only  by  a  strict 
compliance  with  the  requirements  of  the  stattte.  There  are  no  eqm- 
Ues  to  be  mroked  in  aid  of  it."  Qaie  v.  Blaikie,  129  Mass.  206.  The 
Supreme  Court  of  the  United  States  has  said:      "Although  me- 

l^"",  T  '^:^"  "''*'°°  ^'  ''***^*«'  «>«  legislation,  being 

^medial    should  be  so  construed  as  to  effectuate  ite  object" 

!ipr^nger  Land  Association  v.  Ford.  (1897)  168  U.  S   513     The 

reason  stated  by  the  United  States  Circuit  Court  of  Appeals.  Mis- 

wm,  for  a  liberal  construction  of  statutes  which  gave  liens  to 

aborers  and  materialmen,  is  that  such  men  cannot  recover  ba^ 

thew  labor  or  material,  and  the  improvements  on  which  they  are 

placed  are  ordinarily  enhanced  by  their  value.  Hooven  y.  F^aher- 

ttone.  (1901)  49  C.  C.  A.  229.  '«WA«r- 

ITie  view  expressed  by  the  Supreme  Court  of  Illinois  on  this 
question  is  that  the  right  to  a  mechanics'  lien  is  a  cumulative 
«medy  existing  by  statute  in  derogation  of  the  common  law,  and 
statates  panting  such  right  must  be  strictly  construed.  Harvey 
&Jiose  PlumUng  Co.  v.  Wallace.  (1901)  99  111.  App  212 
afflnned;.  McPugh  Co.  v.  Wallace.  198  111.  422.  And  to  eSorce  a 
^L  Z^,T^  ^  "  '""^^^  compliance  with  the  require- 
Zn  t  r"^  ^*''-  ^""**'"  ^'  Woodwarth.  158  HI.  Ap7486. 
Se^  Godfrey  L^n^.  Co.  v.  Kline.  (1911)  167  Mich.  629.    Remedial 

IZir  '.  •*  ^  ~°"*™^  "^""y  "'^  '^"'^^^  »  variance  is 
payable  and  material  it  wiU  not  be  deemed  fatal.  Stepina  v. 
CofiWm  Lumber  Co..  (1907)  184  111.  App.  173. 
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In  Maine  the  conits  f»Tor  a  liberal  conrtroction  of  the  ttatnte. 
Shaw  V.  Young.  87  Me.  871;  Wettcott  v.  Bunker,  83  Me.  499; 
Durling  v.  Oould,  83  Me.  134. 

"  We  must  not  be  hypercritical  when  scanning  the  species  of 
Men  and  estimating  its  snfficiency,"  etc.  Ccdhaun  7.  Mahar,  14 
Pa.  56,  68,  quoted  approvingly  in  Wihon  v.  Cantvin.  (1910)  826 
Pa.  362.  But  a  provision  that  the  lien  law  shall  be  construed 
liberally  to  secure  the  beneficial  interests  and  purposes  thereof 
does  not  authorize  the  court  to  dispense  entirdy  with  what  the 
statute  says  a  notice  shall  contun.  Bradley  v.  Ruber  Co..  (1911) 
146  App.  Div.  (N.  Y.)  630. 

The  policy  of  the  law  does  not  favor  forfeitures,  and  a  provision 
in  a  Mechanics'  Lien  Act  ^icH  invalidates  the  entire  claim  if 
the  "bill  of  particulars"  shall  "wilfully  or  fraudulently"  mis- 
state any  of  the  matters  directed  to  be  included  therein,  is  to  be 
construed  strictly.    Buchanan,  v.  Einstein.  (1914)  87  N.  J.  L.  307. 

In  the  Interpretation  Acts  of  various  provinces  of  Canada 
there  is  a  provision  which  enacts  that  every  chapter  of  the  Revised 
Statutes  shall  be  deemed  remedial  and  shall  be  construed  liberally, 
unless  such  construction  is  inconsistent  with  the  intent  and  object 
of  the  particular  Act.  But  this  is  a  general  rule  of  construction 
and  is  necessarily  subordinate  to  particular  cases. 

Retrospective  and  Repealing  Acts. 

The  question  whether  a  Mechanics'  Lien  Act  is  to  be  construed 
retrospectively  so  as  to  apply  to  past  contracts  depends  primarily 
upon  the  precise  language  of  the  Aci 

The  Interpretation  Acts  of  the  various  provinces  often  have  an 
important  bearing  on  the  construction  of  the  Mechanics'  Lien 
Acts.  An  illustration  of  the  apjdication  of  the  InterpretBtion  Act 
is  afforded  by  an  Ontario  esse.  Walker  v.  WtMon.  1  0.  A.  B.  (Ont.) 
679.  The  plaintiff  registered  a  lien  under  the  Mechanics'  lien 
Act  of  1873,  on  the  14th  of  August,  1874,  for  the  price  of  machin- 
ery furnished  on  the  12th  of  the  same  month.    The  price  was  pav- 


OOK8TB0CTIOK  01  intCHAKlCS'  WKN  ACTS.  47 

m5 '"  T^^T'  f '  '"*  "'  ^^'^  '^"  ^»«  °"  "»•  *th  Of  M.y 
m«  h.  '''",*^/°'''''»  ««  lie-*  w-  filed  on  the  7th  of  July' 
1876  beiBg  within  the  90  days  from  the  expiry  of  the  p^ri^  J 
^t  prescribed  by  section  4  of  the  Mechani^^LlTct^la 

f«oe  on  the  «l8t  December,  1876,  enacted  that  "erary  lien  shall 

work  8haU  have  been  completed  or  the  machinery  furnished  unless 
m  the  mearhme  proceedings  shall  have  been  tiken  to  r^'i^^ 

ent  therewith.  Held,  reversing  the  decree  in  the  precedimr  cJ 
^  even  if  the  Act  of  1874  repealed  the  Act  of  18  r^pu": 
ZZ  T  T'^  ''  ''"'"''""°  '  ''  «-*--  '  of  the  IntlrpLu- 

shall  not  affect  any  act  done  or  any  right  or  rights  ^*  action  e^t! 
yng,  accruing,  accrued  or  established    .    .         befo^S  T. 
when  such  repeal  shaU  take  effect"  **  *'°'* 

The  repeal  of  a  mechanics'  lien  law  during  the  prowess  of  th. 

«ts  jht  for  the  work  already  done,  where  the  repealing  statute 
^cts  and  continues  the  lien  law,  with  some  ch^ges'in  r^t 
ters  of  procedure  only.    Bear  Lake  £  B.  W  W  £  I  nl^  T 
land,  (1896)  164  U.  S.  1.  ^'''  ^-  ^'^• 

cha^cs'^SrAl''";  ^'*  '"  '"^  "^^°  "P^"^^  P«"o««  Me- 
diamcs  laen  Acts  and  as  it  enacted  no  lien  for  materials  no  such 

.trn^T  *  "f  "*^*'  "  P*^  '^^^  »  I*''  it  "  generally  con- 
o  <>Mi,ui«.    aee  irwm  v.  Betufon,  4  Man.  L.  B  10  •  Jlfoftr* 

MaL'^ir  ^  ^^  ^  ^--  ^-  «•  *«^  ^-  -  ^«'"^«.  (mrfm 

Mechanics'  lien  laws  are  not  construed  to  have  any  retrospec 
hve  effect  unl««.  such  construction  is  clearly  and  uiLsSly 
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teqmt^  by  the  words  of  the  Act  Irwin  T.  Benyon,  4  M«n.  L  B 
10;  Horn  Mfg.  Co.  v.  Steelman.  816  Pc  187;  Howard  v.  American 
BoUer  Co.,  68  111.  App.  666;  French  v.  Huatey,  (1898)  169  Uua. 
206;  Pierce  v.  (7odo<,  169  Maw.  202;  Benton  v.  Wickwire.  (1878) 
64  N.  Y.  229. 

Where  8  later  Act  does  not  expressly  repeal  the  former  one,  and 
they  are  not  so  inconsiBtent  that  they  cannot  stand  together,  the 
two  Acts  are  construed  together  as  if  parts  of  a  single  statute 
OiUon  T.  Emery.  (1868)  11  Gray  (Mass.)  430;  Collins  v.  Drew 
(1876)  67  N.  Y.  149. 

A  lien  may  be  acquired  under  a  statute  passed  before  the  work 
was  done  or  materials  furnished,  and  although  the  contract  there- 
for was  made  before  such  enactment.  Donahy  t.  Clapp,  12  Cush. 
(Mass.)  440;  see  Bourgette  W.  Williamt,  73  Mioh.  208,  216. 

As  a  general  rule,  the  law  in  force  at  the  time  the  work  was 
done  or  materials  furnished,  governs  (Eidendrath  Co.  v.  Qeb- 
hardt,  222  111.  113) ;  but  the  law  in  force  at  the  time  the  Uen  is 
perfected  will  control  proceedings  in  enforcing  the  lien.  Kendall 
T.  Fader,  190  111.  294. 

Where  a  Mechanics'  Lien  Act  rep  Jed  all  Acts  inconsistent 
with  it,  but  was  to  apply  only  to  contracts  thereafter  to  be  made, 
contracts  previously  made  may  be  governed  by  the  former  Act 
(Connor  v.  Lewie,  16  Me.  268;  see  Tumey  v.  Saunders,  6  lU.  627), 
but  a  provision  in  a  Mechanics'  Lien  Act  which  is  manifestly  in- 
consistent with  an  antecedent  law  must  prevail.  Shilling  v.  Tern- 
pleton,  66  Inc.  686;  Heclcmm  v.  Ptninay,  81  N.  Y.  211.    Where 
a  notice  of  lien  was  filed  and  proceedings  commenced  prior  to  a 
law  which  declared  that  "Uens  shall  in  all  cases  cease  after  one 
year,  unless  by  order  of  court,  the  Uen  is  continued,"  the  statute 
was  not  construed  retrospectively  and  it  was  held  that  the  Uen  con- 
tinued after  the  expiration  of  the  year.    Fitxpatrick  t.  Boylan  67 
N.  Y.  433. 

If  under  a  mechanics'  lien  law,  materials  had  been  furnished 
to  the  owner  of  the  property,  the  right  of  Uen. becomes  a  vested 
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at  the  time  when  the  suit  wa«  brou2     S      ^  '"**"*« 

V.  i?-te..  of  Homing.  mZamJ^'r'  "\'''  ^'""''"* 
before  the  enactment  of  IT;  1  f  ^  ^''°  ''^'*'''  »tt*<=l»«d 
interests  of  miS!,  w  *"'"*"  '""^"^  "^^^^^t*  «»e  inchoate    , 

while  endeavorins  to  annlv  »  hkI    ,  ^  *^*  "^""^  "' 


XX.- 


■*J^^ww^f^- 


CHAPTER  IV. 

PBOPKBTT  which  lUT  BB  SUBJBOT  TO  LlBN. 

In  ascertaining  the  character  and  extent  of  proper^  which 
may  be  subject  to  a  lien,  it  is  necessary  first  to  examine  the  pro- 
visions of  the  Mechanics'  Lien  Acts  which  define  the  scope  of 
the  lien. 

Some  of  the  Mechanics'  Lien  Acts  in  Canada  expressly  include 
municipal   corporations   as   within   the   definition   of   "owner." 
»    Where  municipal  corporations  are  not  expressly  included  in  such 
definition,    there    are   coufl^icting    decisions   upon   the    question 
whether  a  right  to  a  lien  arises  in  a  case  where  the  work  has  been 
done  on  a  public  building,  such  as  a  schoolhouse,  which  is  not 
liable  to  sale  in  execution.    Holmested,  at  p.  30,  refers  to  a  deci- 
sion of  Proudfoot,  J.,  in  Bobb  v.  Woodstock  School  Board,  in 
which  the  right  of  lien  was  denied  because  such  buildings  are 
not  liable  to  6i\e  in  execution.    In  Manitoba  it  has  been  held  that 
a  public  school  building  was  not  exempt  from  the  operation  of  the 
mechanics'  lien  law.     Moore  v.  Protestant  School  District  of 
Bradley,  (1897),  6  Man.  L.  B.  49,  distinguishing  Scott  v.  Burgess. 
(1869)  19  U.  C.  Q.  B.  28.    The  American  cases  cited  in  the  Mani^ 
toba  case  aU  adopt  the  view  that  public  schoolhouses  are  exempt, 
and  subsequent  American  decisions  uphold  that  view.    See  City 
of  Salem  v.  Lane,  (1900)  90  111.  App.  660,  aflBrmed  (1901)  6  N. 
E.  37,  which  decides  that  the  property  of  a  municipal  corporation 
cannot  be  sold  to  satisfy  a  mechanics'  lien. 

In  another  Manitoba  case  (McArthur  v.  Dewar,  3  Man.  L.  B. 
72),  the  test  question  was  stated  to  be  whether  such  property  is 
liable  to  sale  under  execution.  In  Saskatchewan  it  has  been  de- 
cided that  a  schoolhouse  may  be  the  subject  of  a  lien.  Lee  t. 
Broley,  (1909)  11  W.  L.  B.  38,  2  Sask.  L.  B.  288. 

All  the  later  cases  in  the  other  Provinces  of  Canada  hold  that 


v*lh.  (1900)  176  Mass.  837.842  '^      ^'  ^*'"''- 

policy  in  the  absence  of  .ZT  *  '*  "  *«"^*  P^Wic 

subject  of  s^ZJim  lu     TT"'  ''^'''  ^  ">• 

(1904)  98  Me.  436;wluch  cases  hoM'th!;     k   f^  ^^  ^*'"^'^/' 
public  library  is  exemnt^^r  1       *  '""^'^°«  "^*«^  "  • 

seizure  on  execuLn  l^  J^^^le"^  '"^"'^  ''^"^ 
chanics'  liens.  ^  applicable  m  respect  of  me- 

ples'Lfe'b^Lr;  """T  '***"*^^  -'^*--*'  «>e  »»«  princi- 

ptli^;^    'n^r  ^  ^T  '^'^°^  ^'^^*^^  -^-4  for 
y     «  purposes.     Under  an  Act  to  simplify  the  nrocednr*  *„, 

enforcingmechanics'lien  (63  Vict  ch  187  ol^T  ^ Tl 
made  bv  a  unh-onn*,    *     x   V  '    ^'  *°  application  was 

e^W  J  ^.b-contractor  to  determine  whether  the  plaintiff  was 
»htled  to  a  hen  on  a  building  known  as  «  The  House  of  Ite7u«" 

«t  P^bl^'  ZTJT  1  ^r^'''''  '''''''  --tedl'luTldlg 
public,  beneficial  and  charitable  purposes,"  and  the  Master 
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held  that  the  laid  honae  and  landi  were,  therefore,  of  rach  a 
character  u  not  to  be  liable  to  mIc  under  execution,  and  conae- 
quently  no  lien  attached  (0«m<  t.  Hahnan,  (1896)  18  C.  L.  T.  81). 
The  general  principlei  which  should  apply  in  conaidering  this 
question  whether  a  statute  creates  a  mechanics'  lien  against  pro- 
perty held  by  a  municipal  corporation  are  discussed  with  n  ich 
ability  in  a  New  York  case  {Leonard  v.  City  of  Brooklyn,  (1887) 
71  X.  Y.  498),  which  held  that  no  lien  was  enforceable  against  the 
property. 

It  should  be  stated,  however,  that  the  Lien  Act  construed 
in  that  case,  after  providing  for  instituting  and  prosecuting  the 
lien  action,  contains  this  further  provision:    "That  such  ajction 
shall  be  governed  and  the  judgment  thereon  enforced  in  the  same 
manner  as  upon  issues  joined  and  judgments  rendered  in  all 
other  civil  actions  aforesaid."    It  was  .a  natural  conclusion,  there- 
fore, that  the  lien  claimant  was  in  no  better  position  than  an 
ordinary  creditor  against  the  municipal  corporation.    The  judg- 
ment is  referred  to  here  because  it  states  in  the  strongest  form 
the  reasons  against  creating  a  lien  upon  municipal  property  or 
recognizing  it  as  created  by  implication,  and  in  those  provinces  of 
Canada  such  as  Nova  Scotia,  the  Lien  Acts  of  which  contain  no  ex- 
press reference  to  municipal  corporations,  the  judgment  would  be  of 
interest,  particularly  the  concluding  portion  of  it,  which  says: 
"To  make  such  a  material  alteration  the  law  should  be  plain, 
explicit  and  clear,  and  there  is  no  ground  for  holding  that  it  was 
the  intention  of  the  law  makers  to  confer  upon  a  certain  class  of 
creditors  the  right  to  a  lien  upon  property  held  for  public  use  by 
a  municipal  government  unless  there  is  an  express  provision  to 
that  effect."    Land  set  apart  by  a  ci^  for  the  erection  there  n  of 
a  building  for  educational  purposes  by  the  trustees  of  a  private 
charitable  trust  cannot  be  bound  by  a  mechanics'  lien  for  labor  or 
material  furnished  to  the  building  erected  thereon.    Taylor  Lum- 
ber Co.  V.  Carnegie  Institute.  (1909)  226  Pa.  486. 

But  in  a  case  decided  by  the  Supreme  Court  of  New  Bruns- 
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!!!L  1  "*  ^"''"  "'^^  '"r*""  ^'^'h.nic'  Lien  /«t  w« 
p««i  «  the  .nt.re.t  of  worhnen  .nd  contractor.  «,  „  to  .ffrrf 
^.n.  .ome  .ecurity  by  way  of  .  li.n  on  the  building,  which  h^ 

«  eqully  Tdu.ble  in  the  cMe  of  .  ^hool  building  p.id  C^'^ 
^ment  o  the  inhabiUnf  of  .  «.hool  di.trict  a.' n  the  c^  " 
«.d.v.du.l  taxpayer  e.^ting  a  building  for  hi.  privltHur- 

In  all  probability  future  logi.lation  in  province,  not  having 
a  Provsion  .i^iUr  to  the  Ontario  enactn^en't,  wird^  .uJh  f 
provuion  ,n  the  intere.t.  of  the  workmen  and  contr.lr.nd 
thu.  deal  justly  «.d  finally  with  thi.  que.tion. 

.«,!''"'?'  '"'*.*^'°*  P"''"''  P^P*'^^'  »  °«t  exempt  from  the 
Ma«.)  640.    In  Pennsylvania  it  ha.  been  dc^^ided  that  a  buria" 

s,  3  cur:xu"^i  ^r,  ^-  ^•'^^''^  ^^-^ 

_.  ^      '  ^^^-    ^«°<^  of  a  municipality  actually 

221^     T  ""  ""'  "  '"  '"""  "^  Po"-  otatioVmryt 
«empt  on  the  ground,  of  public  policy  and  public  co^venieC 

(-09,  u  0.  w.  H.  .MS  a  wl  4rtral^'  Jn'"^-' 

construed.    A  statute  giving  a  lien  on  wharves  "and  other  .truc- 
ks connected  therewith"  extend,  to  all  .tructure.  on  1™ 
^d  «  wha^  :^rf- Jo"-  V.  Dre.,  (1876)  67  N.  Y.  149.    The 
word     wharf"  as  used  m  two  statutes  in  England   was  held  t„ 
i:S  ;/°r^^«^;*-  -"^i".  cranes  f^rToadi;  a^f  „ 

r  he  rive '   Th'::;  '    ""  '"^"^^  ^''  P"««  ^"-^  -  *^«  ^-^ 
nver.    There  was  no  connection  with  Uie  shore  except  by 
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bcU.  ir/)if  T.  Cory.  [19M]  1  K.  B.  88.  Sm  •!»  HaddoA  t. 
Humphng.  [1900]  1  K.  B.  609;  iTwuiy  t.  Hmriton,  [1908]  8 
K.  B.  168.  A  workmtn  ii  tntitlad  to  ■  U«n  for  work  upon  tb« 
part  of  a  Mwar  extending  Mow  watermark  into  the  ooaan.  Bdktr 
T.  VplondM  (1918),  84  W.  L.  H.  768. 

A  minor  cannot  rabject  hia  proptrty  to  a  lira  vnleM,  afttr 
majority,  he  ratiflea  the  contract.  Ahey  t.  Bttd,  118  Ind.  148; 
MeCortjfj.  Caritr.  40  111.  88. 

A  wife's  inchoate  right  of  dower  it  not  rabject  to  a  mechanics' 
lien.  Oove  v.  Cather.  83  111.  684;  Bithop  t.  BoyU.  9  Ind.  169,  68 
Am.  Dec.  615. 

Boads  laid  out  by  private  persons  cannot  be  regarded  u  public 
highways  before  dedication.  Vannatta  T.  UplandM  Ltd.,  (1918) 
«8W.  L.  B.  85.  '  • 

BULWATB. 

In  dealing  with  the  question  whether  a  railway  in  any  province 
of  Canada  is  rabject  to  mechanics'  liens,  two  classes  of  railways 
must  be  considered:—* 

(a)  Bailways  constnicted  and  in  operation  under  provincial 
lagialation  and  not  declared  by  the  Parliament  of  Canada  to  be 
for  the  general  advantage  of  Canada; 

(ft)  Bailways  between  two  or  more  provinces  or  extending 
bqrond  the  limite  of  a  province,  and  raUwaye  declared  by  Act 
of  the  Pariiament  of  Canada  to  be  for  the  general  advantage  of 
Canada. 

Bailways  in  class  (a)  are  under  the  legislative  jurisdiction  of 
the  provincial  legislature,  and  it  is  doubtful  whether  existing 
legislation  in  Onterio  or  other  provinces  is  sufSciently  plain  and 
explicit  to  rabject  rach  railways  to  mechanics'  liens. 

Under  a  former  Ontario  Mechanics'  Lien  Act  it  had  been 
held  that  the  lands  of  a  railway  company  were  exempt  from  the 
operation  of  that  Act,  the  .ground  of  the  decision  being  that  it  was 
against  public  poliqr  that  railways  being  essential  to  the  public 
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M.  wd  convenience  ■bould  be  liable  to  be  cut  in  piecee  and  eold 
nndw  legal  proce«.  King  y.  Alford,  (1885)  9  0.  H  648- 
Bnei$  T.  Midland  Railway  Co.,  (1879)  86  Or.  88S.  * 

Section  6  of  tbe  pment  Act,  bowerer,  indudee  "any 
rtilwa;-."    Moreover,  eec.  2,  au^eec.  (c)  include!  "any 
rwlway  company"  u  within  tbe  definition  of  "owner."  and  iec 
17(3)   provide,  for  the  .ufflciency  of  the  dewription  of  land 
where  a  iien  i.  regietered  .g.in.t  the  lande  of  a  railway  com 
my.     NevertbeleM.  it  having  b«,n  judicially  declared  in  con- 
.toung  the  former  Ontario  Act  that  railway,  were  exempt  from 
the  operation  of  that  Act  on  ground,  of  public  policy,  any  .ub- 
wquent  legislative  intent  to  reverw  that  policy  .bould  be  plainly 
«d  unmutakeably  expre«ed.     The  ground,   of  the  deci.L  in 
Etngr.  Alford.  9  0.  B.  643.  are  ju.t  a.  .trong  now  a.  before  the 
Mi.ndment.  to  the  Mechanic'  Lien  Act  were  made,  and  if  po.- 
•ible  .uch  a  con.truction  would  be  given  to  tbe»  amendment, 
u  would  prevent  the  operation  of  a  railway  from  being  inter- 
rupted.    It  may  well  be  argued  that  the*,  change,  only  extend 
the  mech«i,c'  lien  to   property   of   the   r«lway    company    not 
necewary  t6  the  operation  of  the  railway  and  that  the  lien  can 
only  be  enforced  again.t  .uch  property.    It  i.  to  be  noted  alM 
that  the  former  Act  n^  the  word  "perwn"  in  the  definition 
of  owner,  and  the  word  «per«,n"  under  the  Interpretetion  Act 
included  corporation..    R.  S.  0.  1887.  eh.  1,  «k;.  8.  .ub.««.  13 

It  might  alM  be  urged  that  the  term  "railway."  could  be 
con.trued  a.  applicable  only  to  .treet  railway,  or  other  raUway. 
operated  exclusively  within  the  regietration  divi.ion. 

It  1.  questionable,  therefore,  whether  the  changes  in  the  Act 
have  affected  materially  the  law  a.  stated  in  King  v.  Alford.  ^pra. 
In  another  ca«  (Good  y.  Toronto,  H.  A  B.  RaUway  Co..  (1889) 

uT'       ^^^'  ^^  "*°  ''"  ''P''*'^'  **"*  *•""  P*''"*  ^"  hotraiwd. 

Boyd.  C.  referring  to  the  amendment,  has  said:  "But  the 
machinery  supplied  by  the  Act  doe.  not  provide  for  working  out 
a   sale   of   the   entire   underteldng.     The    remedy   seemto  be 
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restricted  to  that  part  of  the  raUway  where  the  work  was  done,  and 
if  the  right  of  relief  to  the  wage-earner  in  respect  of  his  lien  was 
analogous  to  that  enjoyed  by  a  vendot  of-  land  in  right  of  the  lien  ' 
for  the  price,  relief  might  be  given  and  worked  out  by  the  court 
under  the  provisions  of  the  Provincial  Act. 

"  But  we  are  precluded  by  the  decision  in  King  t.  Alford  frotfi 
holding  that  the  mechanics'  lien  is  of  the  legal  character  with  a 
vendor's  lien.  It  was  there  held  that  the  mechanics'  lien  was 
operative  as  a  statutory  lien  arising  in  process  of  execution  of 
efficiency  equal  to,  but  not  greater  than,  that  possessed  by  ordi- 
nary writs  of  execution.  Under  a  writ  of  execution  against  lands 
the  sheriff  can  only  sell  what  is  in  his  bailiwick  and  this  limited 
process  is  not  applicable  to  a  sale  of  a  line  of  railroad  running 
through  many  counties  of  ihe  province."  Crawford  r  TUden 
(1906)  13  0.  L.  R.  173. 

And  after  dealing  with  the  question  of  the  competence  of  a 
province  to  put  the  burden  upon  the  lands  and  property  of  a 
federal  railway  undertaking,  he  thus  refers  again  to  the  legisla- 
tive attempt  to  apply  the  lien  law  to  a  provincial  railway  under- 
taking:   "I  foreaee,  besides,  great  difficulty  in  working  out  the 
provisions  of  the  Mechanics'  Lien  Act  as  applied  even  to  Ontario 
railways  under  the  existing  law,  which  forbids  the  disposal  of  a 
railway  piecemeal.     To  make  the  local  law  eflfective  it  would 
appear  to  be  requisite  to  provide  for  a  sale  of  the  particular  part 
of  the  land  benefited  by  the  work  in  respect  of  which  a  lien  is 
given.    The  Act  as  it  stands  at  present  can  only  be  worked  out  by 
attributing  the  lien  to  all  the  line  of  railway  lands  and  seUing  the 
whole  as  an  entire  thing  while  yet  the  lien  is  registered  only  in  the 
county  where  the  work  had  been  done."     Crawford  v    Tilden 
(1906)  13  0.  L.  R.  175. 

To  apply  a  Mechanics'  Lien  Act  to  a  railway  which  does  not 
lie  wholly  within  a  registration  division,  would  seem  to  be  unjust 
and  inexpedient  under  the  exi^^ng  Mechanics'  Lien  Acts  in  Canada, 
in  view  of  property  rights  which  should  be  safe-guarded,  and  for 
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o^tJrrf  "o?'  "'•'''  P"'^'""'  ^'^  «°*^  "d  -«de  part 
of   hese  Acts.    To  construe  any  Medunics'  Lien  Act  in  its  pre- 

P^  outode  the  boundaries  of  the  registration  division  where'^ 

jeopard^e  and  might  seriously  injure  the  legal  rights  of  other. 
«d  ,t  IS  but  reasonable  to  decUre  that  legblatio^  which  wo^"' 

Dealing  to  some  eitert  with  this  pointr  and  referring  to  the 
TTJ:l  *"'  ""  "**°'^  '^^""^  '"^^  registration'dil^: 
county,  Mr.  Justi.c  Meredith  has  said:-  ^ 

"It  was  said  that  the  lien  might  be  appUed  to  the  whole  of 
^e  road  m  order  that  relief  might  be  given  to  the  appellLt   bu 
^  was  not  the  appellant's  claim  in.  nor  the  jud  Jent  a    t^e 

upon  would  warrant  it  Under  the  17th  section,  the  lien  L  to  I« 
restored  ,n  the  registry  office  of  the  registry  di^sion  t 

^intended  to  give  a  workman  employed  upon  a  railway  in  the 
county  of  Huron  a  hen  upon  it  in  the  county  of  Glengiry  for 
a^Un.  .,th  all  the  difficulties  such  a  right  wild  J2^i  Z 
manifest  injustice  it  might  do  to  others  having  better  rights^ 
that  distant  county."    Cra^for,  v.  Tilden,  (1^7)   ll  a  L   1 

the  ptr*''  '?  'iT  ^*^  ""  "^^'^  '^'  ^«^«1««^«  jurisdiction  of 
the  Parliament  of  Canada,  and  it  may  be  generally  stated  that  thf 

cTTco'^fr  r^"^ ''-'  ^  ™iiwayT„i:^'":t' 

u  ;j  ^"^"^  ^""^  ^'  Bonsecours,  (1899)  A    C    367- 

Madden  r.  Nelson  &  FoH  Sheppard  R.  Co.,     1889     A   C    626.' 
Gmnd  Tn^nk  R.  Co.  v.  Tkerru.,  (1900)  30  SCR   485    n; 
if-.  V.  C.  P.  R.  Co..  (1906)  9  Can.'  C.  c!  328.    lie  ^we/of  t^ 
provinces  to  legislate  in  respect  to  property  and  cT^^u^ 
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subject  to  the  power  of  the  Parlianjent  of  Canada  to  legulate  in 
mpect  to  rach  railways;  that  power  of  the  Parliament  of  Canada 
extends  to  property  and  oiyil  .rights  as  applied  to  railways  within 
Its  legisUtiye  jurisdiction.  Vogel  v.  Orand  Trunk  B.  Co.,  (1884) 
10  0.  A.  B.  102,  11  S.  C.  B.  612.  As  the  mode  of  enforcing  a 
mechanics'  lien  is  by  sale  of  the  property,  it  seems  that  such  a 
remedy  against  a  Dominion  railway  could  not  be  given  by  a  pro- 
vincial statute.  See  Laraen  v.  Nelson  A  FoH  Sheppard  R.  Co 
(1895)  4  B.  C.  B.  161. 

Since  the  foregoing  paragraph  appeared  in  the  first  edition 
of  this  treatise,  the  question  has  been  before  the  Ontario  courts 
for  consideration  and  it  has  been  decided  that  a  mechanics'  Uen 
cannot  be  enforced  against  a  railway  company  incorporated  under 
a  federal  Act  and  declared  thereby  to  be  a  company  incorporated 
for  the  general  advantage  of  Canada.  Crawford  t.  TUden.  (1907) 
14  0.  L.  B.  672. 

Dealing  with  the  important  question  of  the  constitutionaUty 
of  the  enactment,  Meredith,  J.,  at  page  576  of  that  case,  said: 
"But  reliance  was  placed,  and  mainly,  if  not  entirely,  placed, 
upon  provincial  legislation,  which,  in  plain  terms,  has  given  the 
appeUant  a  right  of  sale  such  as  he  seeks,  even  against  a  raUway 
under  the  exclusive  power  of  ParUament,  but  with  this  saving 
clause,  'in  so  far  as  the  Legislature  of  this  province  has  authority 
or  jurisdiction  in  regard  thereto.'    The  creation  of  a  right  such 
as  the  appeUant  aUeges,  and  the  enforcement  of  it  in  the  manner 
sought,  are  matters  which  come  within  the  meaning  of  'property 
and  civU  rights  in  the  province,'  subjects  which  are  within  the 
exclusive  legislative  power  of  the  provincial  legislature;  but  an 
enactment,  under  such  general  power  which  encroaches  upon  the 
exercised  power  of  ParUament  in  respect  of  any  particular  subject 
coming  under  its  exclusive  jurisdiction,  cannot  prevail;  and  the 
enactment  in  question  distinctly  does  that;  the  principle  before 
referred  to,  and  the  cas  i  decided  upon  it,  show  that  any  exercise 
of  private  rights  which  would  extinguish,  or  substantially  impair. 


nonarr  which  mat  be  subject  to  lie».  59 

tte  public  right.  «id  mtei«.t  in  the  railway,  as  a  railway  i.  in 
direct  conflict  with  the  federal  legislation  p,;;^  f^^'b^," 

to  ^ak  more  accurately,  such  legislation  is  rendezU  inapSb" 
to^^  raUway  u.  qu^tion  by  the  restricting  clause  .1.^'lt^, 

This  decision  has  since  been  foUowed  in  Ontario  and  Albert*. 
iw^u.,'     ^""^  1<^hm  S.  W.  Co.,  (1918)  44  0.  L.  B. 

«nts  work  was  done  and  his  lien  filed  is  subject  to  such  lien. 
Mabbied  Women's  Pbopebtt. 

to  n.^W  W*'  "^^  ""^-^  ^«'  P-^'*^  -y  bet^Iect 
wifes  agent.    Bech  y.  Z?«nca«,  (1913)  12  D.  L.  B.  762 ;  Campbell 
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T.  Jacobean,  146  lU.  389;  Bautr  t.  Long.  147  Mich.  36;  Lippman 
r.  Low.  69  App.  Div.  (N.Y.)  84.    Ordinarily  there  i.  no  pre- 
iumption  tiut  the  husband  is  acting  as  the  agent  of  the  wife,  the 
question  of  agency  being  one  of  fact  to  be  determined  from  all  the 
circumstances  of  the  case.    Wagner  v.  Jefferion.  (1876)  37  U  C 
Q.  B.  661 ;  Jone,  v.  Walker.  83  N.  Y.  618 ;  Kincaid  v.  Reid.  (1884) 
7  0.  B.  18.    As  to  evidence  of  agency  of  husband,  see  Oerru  v 
Howe.  130  Mass.  374;  Wheaton    v.    Trimble.   145     Mass.    346- 
Richards  v.  John  Spry  Co..  69  111.  838;  Frohlich  v.  Carroll.  187 
Mich.  561 ;  Interstate  Bldg.  Assoc,  v.  Ayers.  71  111.  App.  689;  Bwan 
V.  Thaclcera.  143  Pa.  188 ;  Job  v.  HurUer.  165  Pa.  6.  Knowledge  by 
the  wife  that  the  work  was  being  done  on  her  property,  and  silent 
acquiescence,  would  not  be  suflBcient  to  make  her  property  subject 
to  the  lien.    West  v.  Sinclair)  (1898)  83  C.  L.  J.  199,  18  C  L  T 
44;  Sandford  v.  Pollock.  106  N.  Y.  460.    But  the  Ontario  Act  now 
contains  an  express  provision  dealing  with  this  question.     See 
post.    The  burden  is  on  the  contractor  or  materialman  to  show 
that  the  contract  was  made  or  the  materials  supplied  with  the 
^fes    authority.    Little    y.    Vredenburgh.    16    111.    App.    189. 
Where  a  husband  and  wife  were  guilty  of  collusion  to  defeat  Hen 
claimants  against  the  wife's  land  for  materials  furnished  at  the 
husband's  instance,  the  fact  that  the  statement  of  lien  mentioned 
the  husband  as  owner  and  that  a  copy  of  the  statement  was  served 
on  him  alone  will  not  prevent  a  lien  from  attaching.    Frohlick  r 
Carroll.  127  Mich.  561.    In  the  absence  of  knowledge  of  or  par- 
ticipation in  a  fraudulent  intent  on  the  part  of  the  husband  to 
unprove  his  wife's  property  at  the  expense  of  his  creditors,  the 
wife's  property  is  not  liable  for  such  improvements.    A  husband 
without  her  authority,  cannot  create  a  lien  against  her  separate' 
estate  even  for  necessary  repairs  to  the  property.    Dearie  v.  Mar- 
ttn.  78  Penn.  55;  Steinman  v.  Henderson.  94  Penn.  313.    But  in 
Illinois  it  has  been  held  that  if  one  who  is  ignorant  of  the  wife's 
interest,  contracts  with  the  husband  to  build  on  the  wife's  land 
and  the  wife  knowing  this,  fails  to  disclose  her  interest  or  stop  the 


nonar  which  iui  n  ,„„„„  „  ^„^  ^^ 

work  ri„  »  e.topM  torn  «,«,^  „p  H„  ^gUt.  «.!.«  fli.  1™ 

tte  ».to.c.„,  h«  «toa   ..tic.  of  a,.  .!»»«  „,  „t  .1 

S.      '      *"  ""  ""■•  "  ""  "  ">"°  «■•  i»te".t  of  a„ 

Tbe  cmtnct,  however,  ia  the  contt«it  o(  «..  -i»     i. 
wke«  the  h..b«.d  mu,e.  one  eon  J°talli^tot,  'k^" 
».  W.„gu«  to  hi.  wife  „d  the  o2  "  S  *:  Z     "^ 

work  '"^irr"- '"" "'"'' ""  •'"''*'*'  •"  "^  -«• '" 

his  or  her  estate  to  »  u!!  #  ^  ^^  "*°*'*"*  ^"''i^ct 

the  other  hJ«'     /•  ^"'Provements  on  the  land,  though 

noorTLu^Jr    '°"J°  ^"^  '^"^'''=*    (Independence   sJk, 
-er  .  eont^et  o,  the  huehend  .,oL.  .  UlLl  "^Ji  'Z 
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.attach  to  the  Mtate  of  the  wife  under  nicb  oonveytiioe.     Waih- 
hum  T.  Burnt,  84  N.  J.  L.  18. 

If  the  authority  of  the  huaband  la  ehown,  the  lien  will  not  fail 
becauM  the  huaband  haa  exceeded  hie  authority  aa  to  the  amount 
of  expenditure.    Jone$  t.  Pothatt,  72  Ind.  168. 

In  the  absence  of  express  enactment  to  the  contrary,  some- 
thing more  than  mere  knowledge  that  her  husband  is  making  the 
improvement,  is  required  to  create  a  Uen  against  the  wife's  pro- 
perty.    Healey  Ice  Mack.  Co.  t.  Oreen,  (1910)  181  Fed.  890.    In 
Illinois  it  has  been  held  that  if  with  knowledge  of  the  contract,  and 
the  delivery  of  materials  thereunder,  a  wife  makes  no  protest 
against  the  acts  of  her  husband,  a  lien  may  be  enforced  against 
her  properly  with  respect  to  which  such  contract  has  been  made 
and  such  materials  delivered.    McDonald  v.  Mark,  (1909)   147 
lU.  App.  434.    The  conduct  of  the  wife  may  constitute  a  recog- 
nition of  the  husband's  authority.    Prendergatt  v.  McNally,  76 
111.  App.  386;  Sevan  v.  Thackera,  143  Pa.  182     Where  a  wife 
knew,  soon  after  the  excavation  was  begun,  that  her  husband  was 
constructing  a  building  on  a  lot  owned  by  her,  and  that  shortly 
afterwards  she  executed  a  mortgage  of  the  premises,  and  turned 
the  money  over  to  her  husband  to  use  in  the  building,  such 
facts  were  considered  to  show  consent  on  her  part     Lentz  v 
Emmerman,  119  Wis.  492.    If  one  who  is  ignorant  of  the  wife's 
mterest,  contracts  with  the  husband  to  build  on  tie  wife's  land 
and  the  wife  acquiesces,  she  may  be  estopped  from  setting  up  her 
nghts  against  the  lien.    McCarthy  v.  Caldwell.  43  Minn.  442. 
See  also  Anderson  v.  Armstead,  69  lU.  463;  Oreenleaf  v.  Beebe, 
80  III.  622.    Where  a  husband  with  his  wife's  permission  pur- 
chased lumber  to  construct  a  greenhouse  on  her  land  and  she 
denied  any  agency  on  the  part  of  the  husband,  but  there  was 
evidence  of  declaration  made  by  her  that  she  was  constructing  it, 
a  finding  that  her  property  was  subject  to  the  lien  therefor  will 
not  be  disturbed.    Colt  v.  Lawrenceiurg  L^^mber  Co.,  (1909)  44 
Ind.  App.  122.    A  husband  may  have  his  wife's   authority  by 
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ra*"^' - -,^t  ;^ -^  ^^- 

ii«»»6«-  Co.  V.  iyo«,  60  Neb  80  *^  ^"'"* 

5«/n«y  V.  Morgan,  16  W.  L.  B.  123  ^        ^        '^  ^^ 

owntheprZ*tf^;^i^^^  Where  the  hualumd  and  wife 

served  upon  L  llL  Jo^Ll^ir  .'  "^'^^^  " 

(1913)  216  Mass.  81.  ^^"^  ^''-  ^-  ^'**'««' 

Various  facts  from  which  the  husband's  aeencv  mav  h.  .„#      ^ 

ilXTtJBKS. 

terials  furnished  buTunon^rfu"'  °'*  '^P'"  *^'  ''P*^^^''  '"«- 

materials^Zrf.    JT.        "^"^  *°"*  ^*°'*  *»  ^l»i<=I»  these 
materials  become  so  attached  as  to  be  a  part  of  the  realty 
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The  quMtion  whether  materials  so  fumiihed  coaititute  "  fix- 
tares  "  is  a  question  of  law  and  fact.    A  large  number  of  citations 
are  mentioned  by  Armour,  C.J.,  in  Arglet  v.  McMath.  (1896)  26 
0.  R.  824,  affirmed,  23  0.  A.  R.  44.    See  also  the  judgment  of 
Sedgewick,  J.,  in  Warner  v.  Don.  (1896)  26  S.  C.  H.  888;  Stack 
T.  T.  Eaton  Co.,  (1902)  4  0.  L.  H.  338;  Oaring  y.  Hunt,  (1895) 
27  0.  R.  149;  Ooldie,  McCuUoch  Co.  v.  Hewson.  (1901)  35  N.  B. 
R.  349;  Scotttah-American  Investment  Co.  v.  Sexton.  (1894)  26 
0.  R.  77;  Canadian  Bank  of  Commerce  y.  Lewie.  (1907)  12  B.  C. 
R.  398;  Seeley  v.  Caldwell.  (1908)  18  0.  L.  R.  472;  ImperitU 
Brewers  Ltd.  v.  Oelin.  (1908)  18  Man.  L.  R.  284.    Electric  Ught 
fixtures  and  an  electric  light  sign  on  the  outside  of  the  building, 
put  up  by  the  tenant,  were  considered  not  to  have  become  part  of 
the  realty,  but  to  be  chattels  removable  by  the  tenant    RohU  & 
Co.  7.  MacLean.  (1913)  25  W.  L.  R.  368;  13  D.  L.  R.  519. 

It  is  the  general  rule  that  furnaces,  ranges  and  heaters  with 
their  necessary  attachments,  annexed  to  a  dwelling  as  permanent 
parts  of  it  in  the  course  of  its  construction  for  purposes  of  sale  or 
rent,  which  fixtures  are  regarded  by  builders  generally  as  essential 
parts  of  that  class  of  houses,  entitle  the  materialmen  to  a  lien 
therefor.    A  portable  furnace  and  por  „le  cooking  stove  resting 
on  a  cemented  fioor  «md  attached  to  the  realty  only  by  pipes  run- 
ning to  the  chimney  flues  are  fixtures  where  they  were  installed 
by  the  owner  of  the  house  with  the  intention  of  making  them  a 
part  of  it,  and  the  vendor  of  such  heating  apparatus  is  entitled  to 
a  mechanics'  lien  therefor  as  against  a  mortgagee  of  the  realty. 
Erdman  v.  Moore.  (1896)  58  N.  J.  L.  446;  Armstrong  Cork  Co. 
V.  Merchants  Refrigerating  Co..  (1910)    184  Fed.  199.    There 
can  be  a  mechanics'  lien  for  only  such  work  as  constitutes  a  per- 
manent improvement  to  the  building,  or  for  articles  furnished 
which  might  be  considered  permanent  fixtures.    The  Pehr  Con- 
struction Co.  V.  Postl.  (1916)  189  111.  App.  519.    Intention  is  reaUy 
the  dominf  ing  test.    Dominion  Trust  Co.  v.  Mutual  Life  Assce. 
Co..  (1918)  26  B.  C.  R.  237,  43  D.  L.  R.  184.    The  posit'on  of  the 
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M  a  pCTmaiMiit  covBring  for  Um  metal,  nwy  bt  found  to  bt  for- 
niahod  in  tht  onction  of  a  bnilding,  within  tho  mMaing  of  • 
Modutnict'  Lira  Act  "Althongh  it  wu  poMiUo  to  lomoTO  it»  til* 
nnoral  woold  grtotly  injnn  it,  and  it  wm  proennd  to  bo  lo- 
taiued  M  long  at  the  pipes  remained."  Angitr  t.  Bay  8Ua«, 
(1901)  178  MaM.  168,  per  Knowlton,  J.  Mirror  framee  annexed 
to  a  honee  at  the  tinu  it  is  bn<U,  and  fitted  into  gape  left  for  that 
parpoae  in  the  walla,  are  fixtoree  for  which  a  medianica'  lien  may 
be  maintained.  Ward  t.  KUpairiek,  (1881)  86  N.  T.  417.  See 
alio  UnioH  8tov0  Workt  t.  Klingmem.  80  Afp.  Dir.  449,  aflBrmed, 
(1900). 

It  waa  held,  in  Scanmll  T.  Hub  Brtwing  Co..  (1901)  118  Jfaaa. 
888,  that  a  mechanics'  lien  upon  realty  may  be  established  for  labor 
performed  in  making  in  an  entire  contract  for  a  round  sum  the 
apparatus  and  appliances  for  a  brewery,  to  be  inssrted  in  the 
building  and  connected  together  by  pipes,  although  part  of  the 
labor  was  performed. in  the  lien  claimant's  shop  in  another  city, 
and  the  final  connecting  of  the  various  appliances  by  pipes  in  the 
brewery  may  have  been  done  by  personn  other  than  the  lien  claim- 
ant Holmes,  C  J.,  in  referring  to  the  question  whether  the  labor 
furnished  was  performed  in  the  erection  of  a  bjulding,  said:  "They 
were  built  up  in  the  building  and  could  not  be  got  at  except  1^ 
taking  them  to  pieces,  which  would  seem  from  the  testimony  of 
the  respondent's  witnesses,  to  be  commercially  impracticable.  If 
any  object  was  more  movable  than  the  others,  it  none  the  less  waa 
an  integral  part  of  one  original  whole,  which,  as  a  whole,  was  a 
building  and  real  estate." 

Oas  and  electrical  fixtures  furnished  to  the  owner  of  a  housa 
but  not  permanently  annexed  to  the  building  are  not  treated  as  an 
"  improvement "  upon  the  realty  which  would  subject  the  realty 
to  a  lien.  As  a  tenant  would  be  entitled  to  remove  them  and  as 
they  would  not  pass  as  between  vendor  and  vendee  or  mortgagor 
and  mortgagee  they  cannot  be  said  to  be  furnished  for  the  perman- 
ent improvement  of  the  realty.    Campbell  v.  John  Ttuflor  Co.,  68 


POWJ  of  equipping  u  a  f^terv  7„    i.  "**  "P*^  P»^ 

•nechtni^  lien  «.!^*t      u  ^        '^  "'^  "*'  "  •»«tl«d  to  » 

to  be  reaonAle^lTTiM     ^/fu'"*^  ***  ^~**'  "^^  •<"*«  -o  - 

given  on  pe«Sd  properti  Ivf  ,.  '"  '  "^""^  "'''*W  i. 
ent  part  oHhe  rJZ^^'J^  .T^  '^"''^  *  P«"»"- 
e.t.te  will  have  priont  oL^^r  "'^  '"•'^'^^  *«  «»«  «•» 

removed  before  ii^eZZZ^Zt  T"^  '""'"*  "''^  "" 
franco  (7a«arfi«„  v  ZmlS^  ^ll P08«e«ion.  Creift  FoncV 
386.  ^»«*ay-ir«/if  Company,  (1919)  2  W.  W.  B. 

If  fixture,  are  subsequently  severed  the  lien  continue,  on  the 
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kBd  itMlf.    Ckietf  SiMktlm  <km  FutI  C:  t.  Lfmm.  M  lU. 
App.  Ut. 

Wbm  tlM  titk  to  fnnuoM  lold  b  rttaUMd  by  ■  Tndor  antH 
tiM  ptyiiMiit  of  th*  priM,  tho  rifhto  of  radi  pwIlM,  in  Oatario* 
m  fOTemed  by  Motioii  »  of  tho  Coaditkiitl  bdM  Act,  B.  8.  0. 
1914,  e.  186,  oBd  meb  vondor  cumot  nuk  m  a  liraholdcr  nndw 
Hm  proridoiu  of  the  Mtchanin'  «nd  Wtge-Mrneri'  Lion  Act.  Hiil 
r.  aUtrtf,  «6  D.  L.  H.  847,  84  0.  L.  B.  489.  But,  in  the  obwnce  of 
•peciil  legidotion  affecting  the  qneetion,  erne  who  erecU  •  i.re 
■prinkler  •yetem  under  en  agreement  whereby  ♦he  equipment  ii 
merely  leaaad  to  the  owner  of  the  premieee  with  a  right  to  purchaae, 
rewrring  the  title  and  ownerdUp  thereto  until  paid  in  the  lesaor,  ii 
not  precluded  from  claiming  the  etatutory  mechanics'  lien  againat 
the  premiwi  of  which  the  erectioB  has  been  made  part.  V.  8.  Con- 
atruetirm  Co.  ▼.  Bat  Poriagt  Lumbtr  Co.,  «B  Man.  L.  B.  793. 

A  lien  claimed  by  a  partnership  stands  in  no  different  position 
fnmi  any  other  lien  by  reason  of  "  the  owner  "  being  a  member  of 
the  partnership.  Boss  t.  Ocmon,  1  Alta.  L.  B.  818,  9  W.  L.  B. 
819. 


CHAPTKBV. 

Who  xat  Aoquiu  a  Luk. 

TU  uaderijriflg  principl,  of  M,cluiiic.»  Uta  AcU  in  Cuud. 
J.  th.t  p.«on,  who  b«D«llt  mity  by  furniiOung  for  it  Ubor.  m- 

rnh^.  Priority  i.  g^„n  to  th.  ddnu  of  «,ch  ?•«,».  not  b- 
awH  th«y  ^  "mjduaic"  b«t  b«»ttH  of  th.  chmcfr  of  th. 
work  don.,  th.  ..rTic.  p.rfomttd,  or  the  nut.rid.  lopplM.    Th. 

T/"!T  ""^  ''  ~"'"  ""^  '^«^«  ^^  thV  proridon. 

on  th«  „bM  i.  to  indud.  .U  who  by  fumiLng  wor^mri^ 

•totut.  u  not  .xclnriT.ly  for  th.  b«i.ilt  of  mMhtnie.  but  i.  «. 
P«-l7  ^^  to  "any  p.r^m"  who  thn.  fum'd^  Z^  ^ 
net  or  mat«rUIa.  ^ 

It  if  imin.t.ri.1  wh«e  th.  work  wu  don.,  «,  long  m  it  i.  don. 
und«  «,.  contrwt  in  th.  .rection  of  th.  bnildingld  it.  r«S 
g«.mteth.  building.    Th.  work  of  th.  conZor  «d  oTT 
~b^ntr.ctor,  .th.  „pplie.  of  th.  nut«iri».n,  «.d  th.  Ubor  of 

«^^n"'  !  '•"^'*'  "'  *^'  «>P«int.nd«,t  of  conrtruc 
^ jmd  of  th.  architect  «.  .11  .-.ntial  to  th.  .r«tionofX 
rtmctnr.,  wd  eontribnt.  to  it.  increued  ralne.  «.d  euch  of  thn. 

cl««  th«rrfor,  d^uld  b.  .ntitled  to  .  lien  oL  th.  rtrucl 
Th.  word  "work  "  u«d  in  Mechanic'  Uen  Act.  in  Canada,  i^ 

^!;;k''v  u°  '*•  ""'"^  "  "''^  *«'^  "J*»>o'-'  »Wch  k 
|u«d  m  the  Ma«achn«tt.  Act,  under  which  it  was  held  that  .uper- 

mtendeace  «  labor  though  it  involve  little  physical  effort.  MiiZtt 

Lntu  '.K^f  ^  '''  ^•"-  '"'-  ^-^"  «»«  ^»«^  Act  it tu! 
hT  f  I^  •  /''Perintendent  of  conatruction  is  entitled  to  a 
lien.    Scratch  v.  Anderson.  (1911)  16  W.  L.  B  146 

Ontario  and  the  other  Lien  Aots  in  Canada  uw  also  the  word 
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"service,"  which  ia  even  more  comprehenoTe  than  "work."    But 
lBg.1  or  other  eerrices  rendered  in  acquiring  righta  of  way  do  not 
«ai»titute  serricea  within  the  meaning  of  a  lien  Uw.    Biehm<md 
S  Irvin«  Conttruetion  Co.  y.  Bkhmond  By.  Co..  (1895)  81  IT  S 
App.  704,  34  L.  B.  A.  626.  \        ;        u.  o. 

An  old  dedaion  in  Ontario   (4moW»  y.  Qouin,  (1876)   2S 
Grant  314)  held  that  an  architect  ia  entitled  to  a  lien  for  drawing 
plana  and  specifications  and  superintending  the  erection  of  a  build- 
ing.    In  that  case  no  distinction  was  raised  by  counsel  between 
the  right  to  charge  for  superintendence  and  the  right  to  charge 
for  drawing  the  plans.    An  architect's  right  to  a  lien  for  drawing 
plana  and  specifications  has  been  denied  in  several  American  courts 
In  a  Massachusetts  case  {Miichill  y.  Paclcard  (1897)  168  Mass 
467),  the  court  held  that  while  a  Ken  could  be  maintained  by  an 
architect  for  hibor  performed  by  him  in  the  supervision  of  the  erec 
tion  of  a  building,  he  was  not  entitled  to  a  Uen  for  the  preparation 
of  plans  and  specifications  therefor. 

Similar  decisions  have  been  given  by  courto  in  Penn^lvania, 
Miaaouri,  Kentucky  ai  i  Maine.     In  New  York,  apparently  the' 
only  cases  upon  the  question  are  where  the  architect  acted  in  both 
capacities,  although  in  deciding  that  he  is  entitled  to  a  Uen  he  is 
•ometimes  referred  to  as  a  supervisory  architect.    See  Strylctr  y 
CWy,   (1879)    76  K  Y.  60.     Under  the  British  Columbia 
Mechanics'  Lien  Act  (B.  S.  B.  C,  1911,  ch.  164)  there  ia  no  Uen 
m  respect  of  the  cost  of  preparing  for  work  to  be  done  upon  a  site, 
although  such  work  has  been  frustrated  without  fault  of  the  con- 
tractor.   Bntish  Coltmiia  Granitoid  Co.  y.  Dominion  Shipbuild- 
ing Co.,  (1918)  2  W.  W.  B.  919.    In  some  American  cases  stress 
Menu  to  be  laid  upon  the  circumstance  that  the  work  of  drawing 
plans  and  preparing  specifications  is  essentiaUy  professional  work 
Mid  therefore  not  within  the  scope  of  a  mechanics'  lien  statute! 
But  a  great  deal  depends  upon  the  precise  words  of  the  statute, 
and  the  lien  Acts  eristing  in  Canada  seem  broad  enough  in  their' 
terms  to  include  "work"  or  "service"  rendered  by  an  architect 
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in  drawing  the  plant  for  the  building.    The  preparation  of  the 
pluu  and  ipedflcaticn.  appean  to  be  ngarded  under  mm  Ameri- 
can  decMiona  as  merely  preliminary  to  the  coMtruction  of  a  btuld- 
mg  and  in  effect  to  be  too  remote  to  be  treated  as  work  used  in  the 
wecbon  of  the  bnilding.    The  wording  of  the  Mechanics'  Lien 
Acts  in  Massachusetts  and  in  various  other  States  undoubtedly 
warrants  such  a  view,  but  the  Uen  Acts  existing  in  Canada  are 
much  wider  in  their  scope.    Under  them  a  lien  is  given  not  only 
for     work"  but  for  "^.rvice"  and  such  #ork  or  service  may  be 
not  only  «  upon  "  but  « in  respect  of  "  a  building,  etc.,  so  that  the 
Acteare  broad  enough  to  not  only  cover  Uie  manual  labor  of  the 
▼orkman,  but  the  professional  services  of  the  architect.    The  ser- 
vices  rendered  by  an  architect  in  drawing  the  plans  «id  preparing 
the  specifications  are  not  any  more  remote  than  the  services  of  the 
blacksmith  who  sharpens  the  tools  which  other  workmen  use  in  a 
nane,  and  under  a  decision  in  Ontario  a  blacksmith  was  held  en- 
titled  to  a  lien  for  such  work.    See  Davis  v.  Crown  Point  M  Co 
(1901)  3  0.  L.  B.  69;  Bntbhaw  v.  Saucerman,  (1918)  4  D  L.  b' 
476;  Brunswick  Balk,  ColUnder  Co.  v.  Racette.  (1916)  49  Que.* 
B.  C.  50. 

^    The  words  of  the  Ontario  Act,  section  6,  which  give  a  lien  to 
any  person  who  performs  any  work  or  service  upon  or  in  respect  of 
;    •    V  the    .    .    .    erecting        .    .     of  any     ...    build- 
ing   ..    .    for  any  owner,  contractor  or  sub-contractor 
a  lien  for  the  price  of  such  work,  service  or  materials  upon  'the 
.    ..    building    .    .    .    and  the  land  occupied  thereby  or  en- 
joyed therewith,  or  upon  or  in  respect  of  which  such  work  or  ser- 
vice  18  performed,"  are  wide  enough  to  include  the  architect  who 
was  employed  by  the  owner,  in  regard  to  his  work  and  services,  a.    ' 
well  upon  the  plans  and  specifications  upon  which  the  buildinir 
was  erected  as  tor  his  work  and  services  in  superintending^ 
directing  the  actual  construction  of  it  in  accordance  with  them. 
The  work  of  an  architect,  particularly  in  regard  to  large  struc- 
tures, IS  generally  necessary  and  advantageous  work  done  in  eredr 
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ing  the  Btnictnw.    NotwiUuUnding  •  dedaum  to  the  contrary  in 
reUtion  tb  a  similar  preridon  ia  the  Britidi  Cdimibia  Act,  Frinp 
r.  Clark.  (1913)  14  D.  L.  B.  918  (B.€.),  it  wonld  leem  that  « 
architect  u  entitled  to  a  lien  for  sudi  wnrioes  which  are  performed 
in  "erecting ''the  bmldltag.    Read  v.  WhUn$y,  (1919)  48  D.  L. 
B.  309.   As  to  assignment  of  his  claim  by  the  architect,  see  Sideltr 
y.  Spencer,  (1911)  17  B.  C.  B.  41,  19  W.  L.  B.  867.    The  daim 
of  an  under-architect,  or  assistant  architect,  would  stand  in  a  dii 
ferent  position,  and  if  he  be  entitled  to  a  lien,  it  wonld  be  on  an- 
other ground.    His  work  would  be  performed  for  the  architect,  a 
person  who  from  the  wording  of  the  Act  would  be  entitled  to  be 
considered  a  "contractor,"  which  word  in  the  Act  indudes  a  per- 
•on  employed  by  or  contracting  with  the  owner  "for  the  doing  of 
work  or  eerriee    ...    for  any  of  ttie  purposes  mentioned  in 
this  Act," 

It  has  been  held  that  where  a  statute  gave  a  lien  for  "work 
or  labor  upon    ...    a  building,"  the  serrioes  of  an  ardiiteot 
in  the  preparation  of  plans  and  in  superintendence  were  within 
the  statute.    Hughes  r.  Torgerson,  (1892)    16   L.   B.   A.   600; 
Mutual  Ins.  Co.  v.  Rowland.  (1875)  26-  N.  J.  Eq.  389.    It  seems 
reasonable  to  oondude  that  within  the  meaning  of  Mechanics'  Lien 
Acts  m  Canada  superintendence  is  "  work."   Scraich  t.  Anderson. 
88  D.  L.  B.  620;  11  Alta.  L.  B.  66,  (1917)  1  W.  W.  B.  1340. 
"  The  work  of  superintendence  is  as  much  serrice  upon  a  building 
as  carrying  bricks  to  the  bricklayers.    Read  y.  WhUney.  (1919) 
48  D.  L.  B.  309.    But  there  would  be  no  Uen  for  plans  and  spedfi- 
cations  prepared  but  not  used,  or  for  solicitors'  costs  for  drawing 
contracts  respecting  the  building,  or  advising  as  to  legal  points 
arising  out  of  it 

As  to  the  actual  ownership  of  the  plans  and  speciJacations,  it 
has  been  dedded  in  England  that  the  plans  and  specifications  'are 
not  the  property  of  the  ardiitect,  but  belong  to  the  owner  of  the 
building.  Gibbon  t.  Pease  (1906)  1  K.  B.  810.  But  the  ardiitect 
has  a  lien  on  them  and  need  not  deliver  them  until  he  is  paid. 
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^.1^,  (1889)  «  M.  *  W.  188.    fle.  cUpt.,  U^  on 

.  U^C  "  ""*!?"*  ''""  ^^'^  "**"  '»'  «»«  P'«P«^  ''""'ot  h.ve 

pronded  for  trials  of  cases  of  liens.   Johnson  <i  Carey  Co,  r  C  N 
B.  W.  Co..  (1918)  44  0.  L.  fi.  538.  * 

Lnw  OF  CONTHAOTOB. 

To  entitle  the  contractor  to  a  lien  there  must  be  something  in 
tte  nature  of  direct  deding  between  the  contractor  and  the^ 

jni  ikwAy.  37  D.  L.  B.  711  (N.B.).    The  foundation  of  the  right 

.  //T^f  ^'''^  "  '  '^'^  *"*'«*  "^^  ^  "  ow^'  "  of  tte 
itl!^  K  ^  ™P'^^«^  «»'  ^^  ^  -gent  Although  the  lien  i. 
not  created  by  the  contract  of  the  parties  but  by  the  statute,  never. 

^IZI^^^^  *°  ^  °**°"  **'  ^'"^  ^^'^^  ^^^^  the 
contractor  and  the  "owner"  is  e««utial.  Riitenhouse  v.  Fan-*. 
Co.,  (1914)  264  111.  619.    The  special  provisions  of  the  particS^^ 

«.d.r  the  Bntish  Columbia  Mechanics'  Lien  Act  in  a  casa  where 
the  owner  of  the  property  did  not  contract  for  the  work  or  im- 
prorements  it  k  incumb«it  upon  the  lien  cUumant  to  shew  that 

mvTv   tw""''^  "'  ""''  '^'^  "'  improvements.  Baker  S 
mcott  V.  WMu^n^s,  (1916)  23  B.  C.  B.  124.    But  it  has  been 
held  in  proceedings  under  the  New  Brunswick  Act  that  to  create 
a  hen  ^nst    the  interest  of  an  "owner."  for  work  done  and 
matenals  furnished  with  his  "privity  and  consent,"  there  must 
be  somethu.^  in  the  nature  of  a  direct  dealing  between  the  con- 
tractor and  the  owner  or  person  whose  estate  is  to  be  charged.- 
when  tte  latter  merely  has  knowledge  that  the  work- is  being  dJne 
or  materials  furnished,  and  silently  assents  thereto,  and^neflts 
thereby,  a  hen  is  not  thereby  created  against  his  interest.  Eddy  Co 
v.  thamberlain  and  Landry,  (1917)  37  D.  L.  R.  711  (Jf.B.). 
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Mere  knowledge  of  the  owner  that  the  work  is  being  done  or 
materiab  are  being  fnmiahed  will  not  rafke  to  create  a  lien  agaiait 
hi«  interest    ItiU  y.  Mmitt  Cottierita,   (IMO)    1   W.  W.   B. 
879.    The  contractor  to  succeed  mnst  have  been  employed  by 
some  on|  havii^  an  interest  in  the  land.    The  person  with  whom 
the  contract  was  made  most  be  an  "owner."    Ominng  v.  £o(mi- 
«m,  (1900)  27  0.  A.  B.  364.    See  Webb  ▼.  Qage,  (1902)  1  0.  W. 
B.  327;  Jtoci  t.  Jeffrey.  (1898)  10  Man.  L.  B.  814;  BUght  v.  Roff. 
(1893)  23  0.  B.  416;  Onham  t.  Willianu,  (1884)  8  0.  B.  478; 
9  0.  B.  458;  Oaring  v.  Hunt,  (1895)  27  0.  B.  149;  Bickerton  t. 
Dakin,  20  0.  B.  192,  696.    The  owners  of  four  lots  executed  an 
agreement  to  sell  them  to  one  Irving,  who  was  to  make  a  "ash 
deposit  and  undertake  to  biiild  four  houses  on  the  lots,  the  toi- 
dors  to  advance  $6,400  for  building  purposes.    On  completion  of 
the  houses  and  on  receipt  of  the  balance  of  price  and  amount^  <a 
advances  the  vendors  were  to  execute  a  deed  of  the  lots.    Irving 
gave  contracts  for  the  building  which  was  partly  completed,  and 
$3,400  was  advanced  by  the  vendors  when  Irving  became  insol- 
vent, and  the  vendors  under  the  terms  of  their  agreement  gave 
netice  of  forfeiture  and  took  possession  of  the  property.    Prior  to 
this,  liens  had  been  filed  for  labor  and  materials  sui^iUed  and  the 
lienholders  brought  action  for  enforcement  thereof   against   the 
vendors.    It  was  held  that  the  vendors  were  not "  owners  "  of  the 
property,  and  therefore  were  not  liable  to  pay  for  the  labor  and 
materials  supplied  for  the  building  of  the  houses  by  Irving.  Mar- 
shall Brick  Co.  v.   York  Farmers  Colonization  Co.,  (1916)  64 
Can.  S.  C.  B.  669.    Anglin,  J.,  in  this  case,  expressed  the  opini(Hi 
thai  xo  make  the  vendors  "  owners  "  because  the  work  was  done 
with  their  privity  and  consent,  a  direct  dealing  betw^  them  and 
the  materialmen  was  requisite. 

Priority  of  registration  must  prevail,  in  the  absence  of  actual 
notice.  Cook  t.  Koldoffsy,  28  D.  L.  B.  346,  36  0.  L.  B.  686.  Mere 
knowledge  that  building  was  going  on  upon  the  land  does  not 
amount  to  actual  notice.    Sterling  Lumber  Co.  t.  Jones,  (1916) 
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lag,  whow  deed  vu  regiitered  prior  to  the  r«n.t«««-    * 

ahftll  hfl  i1«li».^  4        1-         •  ^  **•  »otf;,  or  that  the  bmldiDg 
^ne  of  the  contractor,  wiU  bind  the  contractor       BUdl  / 

fomed  at  the  ate  of  the  bnilding  upon  which  the  lien  Icl^ 

WM  toLd«^T  '  ?*  ""^  ''"'"*^"°  •^^^  ''^'*^'  «>e  work  done 
was  mtended  for  and  went  into  the  stmcture  and  was  such  aa  to 
be  wiflun  the  contemplation  of  the  contracting  parti"  Zl^i 
lfl^re«in,Co.,  (1901)  178  Ma«.  288!TCLe  ;^rj 

Z^„n!  K  '^P^'*" ''^  P'P«  ^  *^  »>«^«'y  may  have 

SriiiTa^^HS^Ter.^-^^-^^^^^ 

^e  co^  on  tMs  .int  o.  the  ^o^d  "^^  ^.C: X^T.':: 

contemplated  by  the  contract.    But  where  the  work  wT^lr^W 

sa^g  and  planing  lumber  in  the  lien  claimantrmiU^  Zt 

Ttf.  T:J^''  '•^  ^"*'*^°«  the^buildings,  there  ^^IJtZ 

ZTl^.'T'  '*'"^'  •"  appropriated  to  said  Sngf^ 

mem.    Bennet  v.  5A«ci/ord,  (1865)  11  Allen  (Mass.)  444. 
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Th«  oontrictor  u  not  eutitlsd  to  •  lieo  merely  bectOM  h*  haa 
performed  work  or  aerrice;  anch  work  or  aerrice  mnat  be  performed 
tmder  *  contrast    If,  tkarefore,  a  contractor  ia  wrongfmlly  dia^ 
miaaed  or  ia  wrongfully  prevented  by  the  dWner  frotti  fully  per^ 
forming  hia  contract  he  haa  no  lien  for  danugea  cauaed  thereby, 
although  he  haa  a  right  of  action  for  each  dunagea.     Ia  lika 
nuoM,  if  the  contract  ii  readnded,  the  contractor  cannot  claim 
•  lien  for  work  done  afterwarda,  nor  can  he  reooTer  nnleaa  he 
•hews  that  the  peraon  with  whom  he  made  the  contract  had  some 
interest  m  the  land.   Bmmidge  v.  Hanota.  (1903)  2  0.  W.  B.  619- 
OMfing  r.  Robtimn,  (1900)  87  0.  A.  B.  864;  Wtbl  v.  Out 
(1908)  1  0.  W.  B.  887;  SUvm^ y.  Lincoln,  (1874)  ll4  Maaa.476! 
If  a  contract  proridea  that  no 'payment  shaU  be  due  until  the  work 
lua  been  aatisfactorily  completed,  a  claim  for  extraa,  made  under 
the  contract,  will  not- be  exigible  prior  to  the  oompletioa  of  the 
ni«n  contract   Eoydl  BUctric  Co.  r.  Ciiy  •/  THtm  Riven,  (1894) 
88  Cto.  a.  C.  B.  889),  but  where  after  a  portion  of  the  work  ia  done 
the  contract  is  abandoned  by  conaent  {Pomn  y.  HofOH,  12  Daly 
(N.  Y.)  444,  or  where  the  owner  orders  the  contractor  to  stop  work 
on  tiie  building  and  the  contanctor  agi«es  to  do  so,  there  is  no  aban- 
donment or  diacontinuance  of  the  work  aa  tiiese  words  are  uaed  iii 
aMecLanics'  Lien  Act     (AbhtH  t.  Oram,.  (1914)  862  111.  636 
Where  tiie  contract  is  improperly  terminated  by  the  owner  (F^ler 
T.  Beach,  (1912)  81  W.  L.  B.  (B.C.);,  tiie  lien  may  be  enforced 
upon  a  quantum  mmiifc   Where  a  tender  for  the  erection  of  a  build- 
ing u  made  and  accepted  to  deoeiye  the  other  tenderers,  but  without 
the  intention  on  tiie  part  of  either  owner  or  contractor  tiiat  the 
•mount  stated  in  the  tender  should  be  the  contract  price,  the  con- 
tactor IS  entitied  to  recover  on  a  quantum  meruit.    Degagne  v 
Ckave.  (1895)  2  Terr.  L.  B.  210. 

In  tiie  event  of  the  failure  of  tiie  owner  to  comply  with  h« 
part  of  the  contract  the  statiite  does  not  give  a  contractor  a  Uen 
for  the  whole  amount  of  his  contract,  nor  for  the  entire  amount 
of  his  damages  against  the  owner  because  of  a  breach  of  the  con- 
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toMj  but  «mpl,  for  tb.  Tlw  of  what  bM  been  done. 

contract  •  .  condition  precedent  to  the  contractor".  rightT^ 
cover,  unleu  the  contr«,t  provide  otherwi«,  or  ^^Z^  Z 
been  a  w«ver  of  such  condition  by  the  other  ;arty.  or1^7nt7rft^ 

1»18)  1  D  L.  B.  17.  See  Slford  v.  Thompson,  ^912)  1  D  l!  R 

^  to     rw  ;:!^    '"  ""'•'^•*  the  ^ntract  mn.t  be  ad- 

hered to.  CkHfton  V.  McConnell,  (1877)  14  0.  fi.  608,  16  0.  A.  B 
560  In  thi.  ca«,  the  owner  said  to  the  contractor,  "if  you  won'i 
go  on  with  your  work,  go  away."  and  it  was  held  tiat  this  dill 
.mount  to  a  rescinding  of  the  building  agreement 

.«  e^r.rte™T  '"^"^  "^  '*°"  ''•^  ^'^  nonlperformance  of 

JLtTd  i^  Zf      T  T  :  '''''''''  '"  °«*  "*"«  *o  J^^^  0-°  de- 
fault and  If  he  faU«  to  discharge  that  onus  he  cannot  recover  anv 

part  of  lus  claim.    Vi,^s  v.  Cook.  (1919)  88  L.  J.  K.  B  1  m   ' 

^e  hen  of  a  contractor  att«:hee  when  he  has  completed  hi. 

^^.  but  if  the  contract  provides  for  inienm  paymTr^^h^ 

attache,  when  each  payment  becomes  due  to  thre^rof  Z 

t.  J^f  T"^  "°°"*  '•~'''  ""'•«  ^'  «»»Pli-  with  any 
ment,  snoh  as  the  procuring  of  an  engineer's,  architect's  or  «L 
T^or^ioertificato.   ^^  v.  n,  (?„sr(188  )Te1  c  TsoT 

Zt^ZLTc'^To'''''  '• ''  «•  «^^  ^«-^  -  ^  - 

a     r„  ^  **'^'  -^^^"^  ^'  '^'»»<*'  (1900)  8  B  C  H  2«»q 

Soejo.^  B.n  Co.  r.  Moose  Jo.,  3  D.  L.  V  «73.  4  D.  L.  B.  4^' 

As  to  engineers  exceeding  fteir  powers  in  determining  certain 
point,  in  dispute,  see  Pe*<„  ,.  q^,  ^^^  ^„^„^  J^JJ^^IJ 
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Cm.  S.  C.  B.  686.  Sm  iIm  ¥•«•  t.  MeLtag,  (1611)  19  W.  L.  B. 
916  (Alta.) ;  Aiaip  T.  BoiJiwM,  (1911)  18  W.  L.  B.  89;  Mtniam 
r.  PvhUe  Parki  Board  of  Portago  la  Prairit,  (1911)  18  W.  L.  B. 
161,  aiBniied,  (1918)  80  W.  L.  B.  608  (lUn.) ;  Donaidmm  t.  Col- 
liiu,  (1918)  81  W.  L.  B.  66  (6uk.). 

The  contractor  ia  bonnd  in  the  abeence  of  fraud  or  undue  in- 
fluence or  miitake,  by  the  certificate  of  the  engineer  or  architect, 
and  cannot  dispute  the  same.  Cantg  t.  Clarko.  (1879)  44  U.  C.  B. 
606;  Me  Sobiiu  t.  Qcddard,  (1906)  1  K.  B.  894;  Smiih  t.  (hrdam, 
(1880)  80  U.  C.  €.  P.  668;  Ouaph  Pamng  Oo.  r.  Tow*  of  Broek- 
vUU,  (1906)  6  0.  W.  B.  686.    A«  to  elbet  of  undue  influence  of 
architect,  eee  Albmia  Building  Oo.  r.  Oaiffary,  (1911)  16  W.  L.  B. 
448.   A  proTidon  that  an  architect* ■  oertiflcate  uiall  not  be  aet  arid* 
for  any  raggeetion  of  fraud  is  hot  void  as  contrary  to  public  policy. 
Tullit  y.  Jaduon,  (1898)  67  L.  T.  840.    But  the  rule  that  a  con- 
tractor is  bound  by  the  terms  of  a  contract  making  the  employer*! 
engineer  the  interpreter  of  the  contract  and  the  arbiter  of  all  dis- 
putes arising  under  it,  does  not  extend  to  a  case  where  tite  named 
engineer,  while  in  fact  the  engineer  of  the  emptor,  is  described 
in  the  contract  as  and  believed  by  the  contractor  to  be  the  engineer 
of  a  third  penon.    Oood  T.  Toronto.  H.  S  B.  By..  (1899)  86  0.  A. 
B.  133,  affirmed,  30  S.  C.  B.  114,  «iii.  nom.  Donm  on  Comtruetion 
Oo.  T.  Oood.   As  to  effect  of  non-disclosure  of  family  relationship 
and  financial  connections  between  the  superintendent  of  work,  who 
was  to  furnish  the  certificate,  and  the  defendant,  see  Ludlam  v. 
WUson.  (1901)  37  C.  L.  J.  819.    As  to  conflict  between  interest 
and  duty,  see  Law  v.  City  of  Toronto,  (1919)  47  0.  L.  R.  251.    An 
arbitrator  should  not  be  allowed  to  act  if  he  necessarily  occupy  at 
once  the  position  of  judge  and  witness.  Bristol  Corporation  v.  Aird. 
(1913)  A.  C.  241;  Hickman  &  Co.  v.  Roberts,  (1913)  A.  C.  229. 
There  are  several  dedsions  by  Massachusetts  courts  (see  Butter- 
field  V.  Byron,  (1891)  163  Mass.  617;  4n^tM  v.  Scully,  (1900)  176 
Mass.  357),  which  hold  that  where  j>erfonnance  of  the  contract  was 
prevented  by  destruction  of  the  subject-matter,  a  contractor  may 
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iwm  for  ptftid  pnfonnuce,  Imt  CanadUii  and  Englkh  cUd. 
■ton- m  oppo-d  to  thl.  Ti«r  of  th.  Uw.  Th.CiiM3Li.wt 
•ptlyUln.te.tod  Iqr  «»  Ontorio  cm.  which  dwO.  fully  with  th. 

fag  Applcbf  T.  Jf^*.,  (1867)  L.  B.  2  C.  P.  651.    For  1.^  .ff^ 

f^^t^  •-«>i«t-«.ttor, ...  x««.  y.  n.  <?«.«,  oawM 

E1.C.B  108.  A.todrf.ultiabttildingconte«rtbyth.owi..r  J 

^W  T.  Bigtll.  (1891)  81  0.  B.  196.  .-«»-«• 

*r.^  t'*"^*"  **"»  ^  *^°  •  contpwt  for  the  .««tion  of  . 
dwdhnghoo-for  .fl«d«un,  «!c«pted  th.  pUintifP,  tender  to  do 
th.  plnmbing  „d  tinmithing  for  $fiOO.  bnt  brfor.  the  completion 
^.  pl^tntjff.  contract,  thongh  after  they  had  done  work  np  to 
•4M  the  bmlding  wa.  de.troyed  by  fir.,  not  happening  by  the  fault 
of  the  plamtxfl..  defendant.,  or  the  owner.    iCdSendante  h^ 

'^'^*^<''!7-«»o«nting  to  11,600  on  account  of  thdrconteact, 
bnt  ttey  d«ied  that  any  portion  of  it  wa.  for  work  done  by  ie 

plamtifl..  Inanactionbytheplainti&tor«»v.rth.$488,ona 
J«a«to«  n^eruit,  it  was  held  that  where  the  contract  i.  to  do  work 
for  a  .pecxfic  .u^  there  can  be  no  recovery  until  the  work  i.  com- 
t^  V^"^  f  '"^"'  *"  '*°'P^'**  ^  «''^  by  the  defendant'. 
Ll.^.  ^^«f^^  '"  "  '*"  ^  "'^^^  "  *^  "bH^ntractor.,  and 
«-  the  plamtiifc  admitted  the  non-completion  by  suing  on  a  ?««,. 

7Z  "T**'  Ti^""  '""  °''*^  **»  *ow  any  default  on  the  de- 
fenduif .  part,  there  could  be  no  recovery.  A  dii&rent  pha«,  of  thi. 
qu«rtion  a.  to  the  effect  of  the  dctruction  of  the  subject-matter  i. 
dealt  inth  by  the  deciaon  in  Ontario  L.  d  P.  Co.  v.  Baxter  d  Gal- 
lomy  Co  (1903)  6  0.  L.  B.  419.  Wher.  a  per«>n  entered  l^Z 
jeem«it  to  build  a  cofferdam,  and  there  w«  no  sustaini^  ,„" 
^atam,  an  acbon  would  not  lie  for  the  work  and  labor^rmed 
mattemptmg  to  complete  the  contract.    Where  the  plans  furnished 

1  K^rf  .'?'^*''*  ^'  ^^^"'^  °*  "^  '^<^^^^  substratum, 
which  did  not  in  fact  exist,  and  his  labor  was  thus  rendered  u«less 
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h*  could  only  pteorn  for  tbo  work  doM  bofoio  that  fMt  wm  di». 
cormd.  In  thJ«  cm*  tht  dUtinetion  botwMo  a  wwrintj  and  • 
nprwentation,  and  betwMil  a  itpnantation  indudng  a  oootraei 
and  a  r^preMntation  forming  part  of  a  oontraot  ia  difrnwd,  Hiil 
T.  FroMT,  (18fi8)  S  Thorn.  (Nofa  Sootia)  t»4.  See  alw  Tkom 
T.  Matfor  of  London,  (1874)  L.  B.  9  Bz.  16S;  L.  B.  10  Ex.  IH; 
UeKenna  T.  McNumm.  (1887)  14  0.  A.  B.  889,  15  Can.  8.  C.  B. 
811 

Although  Canadian  Conrta  do  not  abaolntely  adopt  th«  doctrine 
of  "  rabitantial  performance  "  which  ia  generally  farored  by  Amari- 
can  Conrta,  yet  where  it  appears  that  the  repairs  called  for  by  the 
contract  were  rabatantially  done,  though  there  might  have  been  a 
variation  from  the  contract  in^some  particnlaia,  or  an  vnimportant 
part  of  the  ctmtract  remained  unfinished,  the  contractor  would  be 
treated  by  Canadian  Courts  as  entitled  to  recorer  the  price  agreed 
upon  in  the  contract,  subject  to  deductions  for  whatever  eqiendi* 
ture  was  found  neoessary  to  make  the  work  correspond  with  the 
■padieations.    In  such  a  case  the  failure  to  do  everything  called 
for  in  the  specifications  would  not  put  an  end  to  the  contract  or 
prevent  the  contractor  from  makii^  any  claim  upon  it.    The  eoii> 
tractor  can  recover  the  oontract  price  leas  so  mtuA  a«  it  is  found 
ought  to  be  allowed  in  reapeet  of  the  items  which  are  defectively 
done  or  not  done  at  alL    He  may  enforce  a  lien  for  the  contract 
price,  less  the  cost  of  completing  the  contract    Tughr  Hwrdmm* 
Co.  r.  Hwii,  39  0.  L.  R.  88;  86  D.  L.  B.  884.    See  also  88  D.  L.  B. 
883;  DtHtin  v.  Lm,  (1916)  1  K.  B.  666. 

If,  uo«7ever,  the  woric  omitted  is  substantial  in  value  and  extent 
and  there  has  been  no  waiver  of  perftomanoe  in  reqpeot  thereto, 
unless  it  appears  that  the  work  was  omitted  through  oversight  or 
excusable  neglect,  the  contractor,  even  under  an  Awyrriftan  law, 
would  not  be  entitled  to  recover  anything.  North  Ammam  W.  P. 
Co.  v.  Jackaon  Const.  Co.,  (1916)  167  N.  Y.  App.  Div.  779.  In 
this  case  it  appeared  that  the  contractor  had  omitted  work  valued 
at  about  14  per  cent,  of  the  entire  contract  price,  and  there  had 
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(IWl)  19  W.  L.  a  916   3fi2„r .  p  !!*.  !rj^*'"  ^-  ^*^'^' 
^*-HHW,  15  W.  £. tTl^'  ^  '"^  «0  W-  I-  B.  603;  ir«Do«a/d  t. 

•»eircMeilnra«b..m.ii..»»j »»™.  «>".»,  p.  Mr.    Id 

(MM)  8  a  » If  844    S.  1     •  ^     *"■*"  '•  '*««*». 

«w« .  p..,t  sr  eT;.  ^r  °;r.'7'r.''"- 

p.  m.  s..  j,^  ,  ^^„_  ,,^,,  ■„  jj;;^('^«)  «  a  L.  B. .. 

Ki.— fl  *  *  • 
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T».    A*  to  oral  altentknu  of  tonu  tad  fuantum  m0ruU,  m 
Btfft  T.  Btm,  (1891)  19  Cm.  8.  C.  B.  8«0. 

WbfN  no  tiBM  for  porfomuuioe  it  fliad  in  tbo  contract,  tho 
law  impliM  that  it  i«  to  be  pwfonned  within  a  naMnabk  tine. 

The  lien  may  be  acquired  by  a  corporation  or  a  partnerehip.  A 
lien  claimed  by  a  partnerdiip  standi  in  no  different  poeition  from 
any  other  lien  t^  reaMn  of  the  "  owner  "  being  a  member  of  the 
prftnerdiip.  Bm  r.  Gorman,  (1908)  1  Alta.  L.  H.  516.  The  death 
of  the  contractor  or  the  diwolntion  of  the  partnership  cannot  aflect 
the  lira  of  the  contractor. 

In  bnilding  contracts  tha  law  is  now  on  a  just  basis,  the  rule  of 
exact  or  literal   performance  haring  been  sommrhat  nlaxed  in 
recent  years.    But  where  omisfioni  or  deric  tions  from  the  terms  of 
the  contract  are  so  substantial  that  an  allowance  oat  of  the  contract 
price  would  not  give  the  owner  essentially  what  he  contracted  for 
there  can  be  no  recovery.    Where  the  defects  perrade  the  irtiole 
work  and  are  very  substantial,  and  when  some  if  not  many  of  them 
at*  wilful  and  intentional  departures  or  omissions  from  the  con- 
trac^  the  contractor  cannot  reoorer.    Smith  t.  Buggitro,  68  App. 
DiT.  (N.Y.)  888,  affirmed  178  N.  Y.  614.  But  when  a  detaU  is  not 
a  matter  going  to  the  essence  of  the  contract,  an  exact  oomplianca 
with  it  not  being  a  condition  precedent,— for  instance,  the  omission 
of  tie-rods  in  a  cement  floor,  the  contractor  can  recover.    OiUii  t. 
Cob;  177  Mass.  684.    The  rule  of  damages  by  which  to  meuun 
the  loss,  as  stated  in  an  important  American  case,  is  the  na- 
sonable  cost  of  remedying  the  defects  which  can  be  practically 
remedied  so  as  to  make  the  structun  exactly  conform  to  the  agree- 
ment, and  the  difference  between  the  value  of  the  structure  so  com- 
pleted and  one  like  the  building  agreed  upon.    FuUtr  r.  HtintM, 
(1909)  187  Wis.  169.    If  the  defects  may  easily  be  remedied  with- 
out a  reconstructiou  of  any  special  pait  of  the  building,  the  builder 
may  recover  the  contract  price  less  what  it  will  cost  to  "»flVf  his 
work  comply  with  the  contract. 

In  cases  where  an  unimportant  part  of  the  work  remains  un- 
finished, one  who  contracts  to  supply  material  or  do  work  on  a 


u 


^W>  MAT  iOQ0in  A  UWC.  ,- 

to  put  iB^J^ '"  ^'^««»Pl'tod.  th.  b«iJd„  n.gl.ct«| 

-rwth  ]««  than  it  would  h.^  ^^  I!j\  J*"*!  ^'"^  ''**'*^  "»- 
with  the  fmu  ef  th.3rL7  tT  ^°  ^*""  '"  «>'»?««"'« 

0/  th.  contact.  «  „  tT^S  S!"*  "  "^•"'-*"*^  P-rformAac 

<rf  ioin.  ittma  of  th.  wort    /r     ?•      ^  »o'kn»*Mhip  in  re.pect 

316.  L.  H.  674   iT  ^'"^"""•^  <^''-  ^-  RutKerf^,  (,914) 
I^e  .nthfritiL  ;ftJ^^rj:„f 'J*''^*  <^«^1)  ««  <>.  I^  «•  138. 

.-  r.^ew.d  in  t^^utrC  t2  f^lL"  "'"'•*^  '"-«- 
some  item  of  the  work  h  J^    7  ^*'  "*  "  «''*^'«  ~°t«ct, 

-properly  d^ ::  p^e^;t7  7"r  "^  °'  ^^^»"^  - 

«peetoft£eiterof-",-r:rjr.:r.^^^^^^^^ 
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566;  Taylor  Hardware  Co.  t.  Hunt,  (1917)  8fi  D.  L.  B.  6M; 
Adams  v.  McOretvy,  17  Mu.  L.  B.  116,  6  W.  L.  B.  188. 

Even  when  builden  enter  into  a  contract  to  carry  out  a  luge 
number  of  alteration*  and  repairs  to  a  honw  in  accordance  with 
specificationB  for  a  lump  sum,  and  it  is  etrtablished  in  eTidence  that 
the  concrete  used  to  underpin  a  wall  waa  not  in  accordance  with  the 
specificationB  either  as  to  quality  or  quantity,  and,  secondly,  that 
certain  rolled  steel  joists  supplied  had  not  been  bolted  at  the  top 
in  accordance  with  specifications,  and,  thirdly,  solid  columns,  four 
inches  in  diameter  had  been  supplied  in  place  of  hollow  columns 
five  inches  in  diameter,  it  was  nevertheless  held  that  the  builders 
were  entitled  to  recover  the  lump  sum  subject  to  deduction  of  the 
amount  necessary  to  make  the  work  corresp<md  with  that  contracted 
to  be  done.  The  defects  and  omissions  in  the  work  amounted  only 
to  a  negligent  performance  of  the  contract,  and  not  to  an  abandon- 
ment of  or  failure  to  complete  the  contract  Dakin  t.  Lee,  (1916) 
1  K.  B.  586. 

The  damages  suffered  by  an  owner  owing  to  non-completion, 
while  not  available  to  him  as  a  set-off  against  claims  for  wages,  nor 
to  diminish  the  statutory  percentage  required  to  be  retained  by  him. 
may  be  and  sometimes  must  be  gone  into  before  the  judge  or  officer 
trying  a  case  under  the  Act.  To  ascertain  the  sum  Jnstly  due  from 
the  owner  to  the  contractor  necessitates  an  inquiry,  where  a  case  is 
made  for  it,  as  to  the  value  of  the  work  done  and  the  damages  suf- 
fered,— to  be  set  off  or  deducted  for  work  undone  or  improperly  done 
or  for  delay;  and  in  a  case  where  such  an  inquiry  is  proper  the 
result  may  be  stated  in  the  judgment.  MtUon  Pressed  Brick  Co.  T. 
Whalley,  (1918)  48  0.  L.  B.  369.  As  to  delay  in  performance, 
which  delay  owing  to  unavoidable  cause,  did  not  amount  to  breach, 
see  Henry  Hope  A  Sons  v.  Canada  Foundry  Co.,  (1917)  40  O.  L.  B. 
388. 

Pabtiai  PntroBUANcs. 

In  building  contracts  the  question  of  completion  is  one  of  f  act„ 
and  while  ordinarily,  in  order  to  claim  a  lien,  the  contractor  must 
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a-^  M  wh^  thadrfect  in  tt«,  buildup  WM  known  before  th.  com- 
^tion  o£  the  work  „d  the  defend«t  Ulowed  the  work  to  go  I 
»ju-g  the  defect.  «.d  fter  completion  p«,nu,ed  to  p.?^2 
•mi^e  no  complaint  until  after  the  registration  of  the  Uen  \Hcltby 

waiv^  by  the  owner  (Heckman  v.  Pmiwy,  (iggO)  81  N  Y  21U 

ll^'^.Zt'''''  ^"  dispeneed^thV  ^I^^^M^: 
^^«d«o„  (1893)  158  Mass.  71;  Connoly  y.Sulli^n,  (1899)  173 
»^  1)'  ;here  the  deviation  in  the  contract  arose  in  respect  to  a 

ZtenT  ^**^  «"'*'•«*  Pri'»'  0'  to  fnmish  the  ne^ 
mateml.  as  ^.    Thomas  v.  Ste^oH.  (189«)  132  N.  ^680; 

««*&..  (1892)  165  Mass.  549;  HunUr  y.  wLter  u  N 
Y.  Supp.  60,  affirmed.  (1891)  128  N.  Y.  668.  A  contri^ 
tor  may  recover  without  the  architecf.  certificate  where   ^ 

ful  act  of  the  "owner."   Smiik  v.  Oordem,  (1880)  30  U.  C.  C.  R 

l^'/'t'^u'  *^  ''™"  *»  ™PP^y  »**«'W  '^Wch  the  contrac 
p^vxdes  ^  ^all  supply  discharges  a  penal  clause.    Deg^ner 

^vents  p^ormance  is  a  vaUd  excuse  for  non-performance.  ffT 
denon  t.  ^^ur^,*,,  i  Daly  (N.Y.)  336. 

^v«ited  by  d«rtr«ctxon  of  the  subjecWmatter  a  contractor  may 
«Kx>ver  xor  partial  p«rfonn«ice.  but  Canadiim  «,d  English  deci! 
Mons^xopposedjo  this  view  of  the  law.    T.e  Cana,Sn  law" 
^Kct  IS  to  be  found  in  «i  Ontario  case  aln^y  ^err^  to. 
King  «  «Z  V.  ^,«,  rt  ^.,  (1^1)  3  0  j^  g  jj3^     ^  ^  ^ 
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bility  Of  contractor  where  foundation  w»D»  coUapae,  see  Qraee  ▼. 
0.ler  (1911)  16  W.  L.  B.  687, 19  W.  L.  B.  109.  826.  If  an  own^ 
employ,  a  competent  architect  to  design  a  building,  the  owner  would 
ordinarily  not  be  liable  to  employes  of  a  contn«;tor  injured  by  the 
coUapse  of  the  building  during  it.  construction.  Burlc.  y.  Irlland, 
26  IS.  Y.  App.  Div.  487. 

Mere  possession  or  user  by  the  owner  of  the  building  upon 
which  the  work  was  done  is  not  a  suflScient  acceptance  of  an  incom- 
plete or  imperfect  performance  of  thle  contract  so  as  to  entitle  the 
a)ntractor  to  recover.    Brydon  v.  LuU.  (1891)  9  Man.  L.  B.  64- 

^T"^  ]\1Z^'"'^'^'''  ^''^'>  ^  ^-  ^-  Q-  B.  21;  Sumpter  v. 
Hedges   (1898)  1  Q.  B.  673;  Oldershaw  v.  Qamer,  (1876)  38  U 

j^l  ?;Ill  ^""^  ""■  ^'"''^*^'  <^«^°>  20  0-  B-  148;  Keen  t!' 
nm^Tcl    «on-  I  ''■    '"  ""^  ^'^  ^'  ^-^*^-»  ^-*-^ 

W.'Kk'LTst^);"  (^It..);  W^nv.ao«^,  (1912)  /i 

In  a  Manitoba  case  (McArthur  y.  iJ^tcor,  (1885)  3  Man.  L  b' 
72;  see  dso  judgment  of  Perdue,  J.,  in  Black  y.  Wiebe,  (1906) 
15  Man.  L.  B.  260),  Killam,  J.,  said:    "The  owner  of  the  land 

nf"r  K*°.7*'°°  °'  ^"^  "P  *^  ^°*«*  '^^i^^d,  the  portion 
of  tiie  building  er«rted  hat.  become  a  part  of  hi.  land  and  i. 

^l"r",    .       i™""  "^  "'^  °^^'^  ^^^^^^^  0'  «>«  erection 
^pon  the  land,  and  the  use  of  it  with  the  other  portion  of  the 

lands  cannot  give  rise  to  an  implied  contr«rt  to  pay  for  the 

work  done."    In  an  Ontario  case  (Wood  r.  Stringer,  (1890)  20 

1?  w  L^'  it/as  contended  that  certein  pew.  were  accepted  and 

the  church  had  to  be  occupied,  and  I  do  not  think  this  should 
l^u  "l  *",  •«*?*"«»  of  ^0  bad  work."  Acceptance  of  a 
building  by  the  owner  v>  completed,  operate,  a.  wdver  of  the 
wqmrem^it.  that  the  contractor  .hdl  procure  the  architecf.  cer- 
nflcate.  Smith  v.  Alitr,  (1886)  102  N.  T.  87.    A.  to  the  effect 
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«««  V.  V^llage  of  Lucknow,  (1887)   13  0.  B.  421,  in  which 
Munro  v.  Butt  (1858)  8  E.  &  B.  738,  is  distinguished. 

exD«r.*f  ^f  1-^  "'J^'  '"*°*''  ^'  *  '*°*"'=*  «^«°  ^tl^ont  an, 
OWAWd  T.  i?tci,(,„,  (1889)  18  0.  B.  188.    Non-performance  of 
one  contract  does  not  affect  the  claimant's  rights  t^aZunde 
another  contract  which  has  been  performed,  though  both  relate  to 

used  in  O.J'    ;  '°°*'"'**''  "'"^  °°'  '^^'^  *hat  materials 

used  m  construction  are  preferable  to  those  required  by  the  con 
^act^  Skult^e  V.  Goo^tein,  (1904)  180  N.  ^  248.  But  mT^ 
would  depend  upon  the  actual  facts  in  the  particular  case  it 
^  the  sub^quent  acts  of  the  parties  to' a  contract  a^  not 
admissible  as  evidence  to  vary  its  terms  they  may  prevent  one  of 

nd  agreement.    Bruner  v.  Moore,  (1904)  1  Ch.  305.    UnZ. 
contract  to  execute  certain  work,  where  there  was  a  wrongful  L 

to  detorl    T'  ''  "^^  '^'^°'''"*^'  ^^  P^-««  wasZdtled 
to  determine  the  contract.   'I^,aer  v.  mo«,ey.  (1904)  A.  C.  ^2 

If  under  a  contract  which  makes  the  right  of  the  contractors 
to  receive  payment  dependent  upon  the  certificate  of  an  eSe 
r^lJ^  r    r''  "'^*™*°'  ''  ''"  ^«P»*««'  ^^  engineer  X« 

lln^attrth     r  f,*"^  ''''''''''  '-^  '^'^  inTshiftingCd 
vacilla  ing,  though  not  fraudulent  manner,  and  probablvluses 

:l  ( iVo^r   b'T  B 18?" rUr  ^  *'  1  ^-  ^»''^  "^  ^^ 
♦K-  Tw.  •*•     ^.  -^  architect^  in  such  cases,  occunies' 

t^ZZ     T  "'""*^''  ""^  "  ^^^-'^^  °°*  liable  to  aTLIn 

C*a«6er.  V.  Goldthorpe.  70  L.  J.  K.  B.  482,  (1901)  l  K  B  62^ 

Zl^  Z  'r  "*  ""^'^  ^  -^-r  whosi  ceSfi^at^t 
2?0^  -^-  the  contact.  ^o^uAo.  .  City  of  Ha^Uton,  (1892 
O.  A.  B.  86.   A.  to  power  of  architect,  under  special  agreement. 
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(1880)  80  U.  €.  a  P.  508. 

Under  .  contact  wbich  empowew  an  owner  to  take  poueuion 
•nd  complete  the  work  when  the  work  i.  not  being  proceeded  with 
at  .rat.  to  ensun  its  completion  by  a  stipulated  date,  an  owner  is 
not  hound  to  e«rcise  his  right  as  soon  as  he  has  reason  to  suspect 
that  the  work  will  not  be  completed  at  the  date  mentioned,  but 
without  wamng  his  right  may  delay  action  until  the  fact  become. 

Where  mider  a  building  contract  work  was  to  be  completed  by 
Nov  aist"  under  pemilty  of  damages,  this  date  was  construed  L 
laeim  Nov.  30th.  M  Bean  v.  ^innear.  (1892)  23  0.  B.  818.  As 
to  the  rights  of  parties  where  in  a  contract  between  a  builder  and 
an  owner  a  date  was  fixed  for  the  completion  of  the  building  and. 
dday  occurred  by  default  of  subcontractors,-**  MitcheU  v.  Guild- 
/ord  Vnu>n.  (1903)  1  L.  O.  B.  857,  68  J.  P.  84.  A.  to  the  failure 
to  complete  building  contract  and  faulty  construction  of  the  work 
see  Bender  v.  Carrier,  (1877)  16  Can.  S.  C.  B.  19. 

If  the  contract  provides  for  the  certificate  of  an  areWtect  and  no 

^^^."'^^'^^^  ^'  P"""°°  "  inoperative,  Degagne  y.  Chave. 
(1895)  2  Terr.  L.  B.  210.  Where  a  building  contract  stipulates 
that  the  architect's  certificate  shall  be  conclusive  evidence  of  the 
builders  right  to  final  judgment,  and  the  certificate  is  produced 
Md  not  impeached,  there  is  no  ground  for  refusing  enforcement 
of  the  hen.  SnaithY.  Smith,  25  N.Y.Snpp.  513.  As  to  final  and 
concl,«ive  character  of  architect's  certificate,  see  Brown  v.  Banna. 
t»ne  School  Section,  (1912)  22  Man.  L.  B.  260;  BamQton  y 
Vtneberg.  (1912)  4  D.  L.  B.  827. 

U  the  architect  is  by  the  terms  of  the  contract  made  arbitrator 
his  decision  cannot  be  dispensed  with  unless  it  is  withheld  un- 
reasonably or  in  bad  faith.    Thomas  v.  Pleury,  26  N    Y    26- 

(1919)  47  0.  L.  B.  261,  as  to  bias.    The  written  contract  con. 
trols  the  specifications.    Grace  v.  Oshr.  (1911)  16  W.  L.  B.  687, 
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endorsed  on  the  contrJlt  orthf^L  "'  ""  ^^"^  °P°°  ««» 
to  occupy  the  bnildCL  tte^^"T"j"  '^  '''°  "^^^ 
which  he  w«  a  nSrl  :,S^  '  u ^^'^^  ""P"^  «* 
tion,,  but  no  endo«en.eut  was  ^de  onTf"  11"*''°'  "*"  '^'^- 
th.t  such  endorsement  wj  altv  ~°*'"*-  '*  ^"  ^«'^ 
right  to  recover.    ifcK^l,  t   p°?f  °°  ^"^'""^  *°  P^tiiPs 

C.  B.  266.    See  1^^^^  I  ^r"^  ''''"  <''^>  »  B. 

If  iha     T  !r  ^-  ^'""yw-.  (1890)  80  0  B   14B 

xf  the  contractor  is  dismissed  anH  ♦),-  «-J         ,' 

.  sub^ntractor  to  finish!^ J^  ^u-  "'^''  '"'"^^^  "-"Plo^ 

^  »  writing,  and  the  sut,n^^'  Tte^L'^'''"^  »-*  -* 

entitled  to  a  mechanics'  lien  as  ZIT  \       L      "''"  ~°*'«'*'  » 

old  contract  would  not  bTappirb     J^^^     ''  ~°''"''°"  «'  "''^ 

non-prtHiuction  of  «.  «IS?L,^  °^"  '»''*'•«'  ««*  «»e 

t«ct  of  the  dismissed  ^iT^^         ^^  "^""^  ''y  *e  con- 

-ot  Prelude  ZllZ^!^\"  *  "°'^*'^"  ^'^^''  -o«ld 

i>im  to  such  certificate     Z^  IV  ,  ""  "  *"  """^'^  «»««« 
distinguishing Z,J*,^,X  (m^Ts^^rr'^  '^'  ^  ^-  «^' 

takes  upon  himself  the  responTibil^  .T  *  ^"^°  ^^  '  '^^^^ 
place  or  pay  damages  if TrZ  ^  **  '^'*"°  ^"*°*'  •"^•"  t«ke 
«-^g  ouUhe^Jaf^  Zt^'t^Z  '^  "  P"^*"*^  '"- 

P-ible  of  Performanc:lo^/rextr^er:r  f'^'""  ^'^ 
formance  of  the  contract     A.i.  '     ^"*^  '*>'  non-per- 

10  Ex.  112.   ;     ^"^  "//t"-*'".  (1874)  L.  R.  9  Ex.  163,  L.  B. 
to  make  e.teXT,.^'Zj  T  T^"^  **">  '^^'^y^  ^ 

-.bim.asurco"'t:::t::-^^^^^^ 


•        >  ■        .   ■  ■  '       t    ■'.  ■ 
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the  •ub-contrictor  came  to  the  dBce  of  the  dofendaot  and  informed 
him  that  the  sob-contract  had  been  completed  29  days  befom  tida 
interview,  bnt  that  ho  had  received  no  payment  from  the  plaintiff, 
and  intended  placing  a  lien  on  defendant's  property  for  the  amount 
•    of  hi*  claim,  $420.    In  order  to  avoid  having  this  lien  placed  upon 
his  property  and  thereby  injuring  his  business,  defendant  notified 
the  plaiiitiff  of  his  intention  to  pay  this  debt,  and  hearing  nothing 
from  plaJnti<r,  the  defendant  subsequently  paid  this  amount  to  the 
sub-contractor.    Wallace,  Co.J.,  held  that  while  it  is  ordinarily  no 
defence  or  set  off  in  an  action  of  contraf t  that  the  defendant  has 
paid  to  a  creditor  of  the  plnintiff  the  amount  which  defendant  owed 
the  plaintiff,  yet,  in  Mechanics*  Lien  proceedings  the  owner  of  the 
property  is  not  bound  to  wait*  and  allow  his  property  to  be  charged 
with  an  enforceable  lien  which  might  injure  his  credit,  or  otherwise 
embarrass  him,  but  may  pay  this  enforceable  claim  which  the  con- 
fawstor  should  have  paid,  and  may  set  off  such  payment  in  a  suit  or 
lien  proceedings  instituted  by  the  contractor.     Where  the  debt 
was  justly  due  by  the  plaintiff  and  was  enforceable  by  lien  proceed- 
ings against  the  defendant's  property,  and  where  the  defendant  was 
notified  by  the  lien  claimant  that  he  was  about  to  start  proceedings 
against  this  property,  defendant  is  justified  in  paying  the  claim, 
after  notifying  plaintiff  of  his  intention  to  do  so,  and  receiving  no 
.  reply  from  the  plaintiff.    In  such  an  exceptional  case  it  is  reason- 
able to  imply  a  request  from  the  plaintiff  to  pay  this  pressing  and 
enforceable  debt. 

There  appears  to  be  no  report  of  any  similar  Mechanics'  Lien 
case,  involving  the  same  question,  but  a  similar  request  has  been 
implied  in  cases  of  a  like  nature.  See  ExvXl  y.  Partridge,  8  T.  R. 
308;  Hale  v.  Huge,  10  <3ray,  (Mass.)  99;  Nichols  t.  Buelmam.  117 
Mass.  488;  Hitchcock  v.  Lancto,  (1879)  127  Mass.  514;  Doe  ▼. 
Moneon,  33  Me.  430. 

In  an  action  to  enforce  a  lien  a  contractor  joined  the  architect 
as  a  defendant  and  claimed  damages  against  him  for  fraudulently 
withholding  a  certificate.  It  was  held  that  the  architect  should, 
be  stmck  out  as  defendant.    The  claim  would  be  good  as  against 


WHO  MAT  AOQUIBI  A  UBX.  jj 

L.  a  Mt.  ^^'     '  ""'«•'•  '■^'"il.m,  (1907)  14  0. 

pmy  m»  for  thTT         ?  '^'^''"""  """*  1»  mfc  to  .  pro. 

— «y.rp.toZ,"  wttt'.'^^''  "*  "^^  *  «■« 

should  not  be  reamr^  iT7         ^        '^''*™  *  <*^*»^  d«te  «i4 

anee  was  BatiBfactorilTseeu^d   it^«  .    te  payment  of  the  b.1- 
ficient  to  anthorize  the  ,^l?l    /".'''*  ^'  **"«  ^««»  '^- 

express  stipulation  rn.t^L^o^rd;J^.!'^*  "  "^^  *'""^«  «' 
to  the  contractor     Sa*  TJl  „      ^'^°«'' ^'^  ^l**  nte  belonir 

^ewCase;,T6      "^ '''^'"  ^- ^'— '  (1*^9)  6  Abb.  (N.yJ 

Pr4al  l^ir^a  tU'r^  ^'-^-f  actor  that  the 

-d«  its  charter.    J^rX::^;;rr;*«r^ 
W^ori»,  199  Pa.  647.  ""^ww/iw  C7o.  v.  Jlfa^jj  Qg^^^ 

In  an  important  Massachusetts  case   JfW.^-. 
^«mpd«„,  (1910)  204  Mass  mVT^r,^        ^'  ^'^'•'*  "^ 
«ass.  494,  in  connection  with  a  claim  aria- 
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ing  from  coiutraetioii  of  pablie  woi^  oertain  priaciplM  deter- 
mining th*  Tslidily  of  liou  ondir  •  Machiaict'  lien  Act  irct« 
tpplied,  and  it  waa  hald  that  obtain  duugw  of  a  nib-oontraetor 
for  removal  of  loam  and  patting  np  fence  and  emplojment  of 
watchman,  in  connection  with  woric  of  eicavatimi  and  grading, 
oonatitated  itenu  of  the  ooct  of  the  material  and  labor  iriiioh  fin- 
ally went  into  the  building  for  which  he  coold  have  a  lien  under 
a  Mechanice'  Lien  Act  Bat  a  mib-contractor  who  performed  the 
work  of  fnmiihing,  patting  np  and  remoTing  radiatore  for  the 
drying  of  plaiter  pot  in  by  another  aab-oimtractor  had  no  inch 
lien. 

Anyone  who  contract!  directly  with  the  owner,  thongh  it  be  only 
to  fomieh  matorials,  is  a  "  conWactor."  Jaduon  v.  Egan,  (1911) 
too  N.  T.  496. 

The  lien  of  the  materialman  is  dealt  with  in  a  aabaeqaent 
chapter. 

A  medumics*  lien  is  restricted  to  the  valoe  of  the  laboar  per- 
formed and  materials  famished,  and  any  claim  for  damages  for 
breach  of  a  contract  in  refusing  to  allow  the  contractor  to  perform 
the  work  is  not  within  the  provisions  of  tiie  stetate  and  must  be 
enforced  in  an  ordinary  action  for  damages.  Midtown  Contneting 
Co.  T.  Odditicker  (1914),  160  N.  Y.  App.  Division  264.  On  the 
other  hand,  damages  for  delay  in  performance  cannot  be  set  off 
against  a  lienholder.    BmUh  y.  Btrnkmrdt,  8  Saak.  L.  B.  816. 


CHAPTEB  VI. 

Liws  o»  Sdb^Jokthoxobb  and  Wao..Eab»«m. 

A  wlH!oatp«ctor  ia  defined  by  the  Mechtnic'  Lien  AcU  «n. 
•rally,  u  .  pe,«,n  not  contrwting  with  or  employed  directly  by 
the  owner  or  hi.  .gent,  but  contracting  with  or  employed  by  . 
contrMtor,  or  under  him  by  mother  sub^ontrwtor 

No  privity  of  contrMt  i.  necewary  between  the  .u^contrwtor 

fnZ^"^  ir'  *"'  '""^  "°  *"*  «"•  ^^'  "d  «>e  owne 
on  the  other     The  .tatute  gives  a  direct  lien  to  per«,n.  who  do 

the  work  or  f umuh  m.teri.lB  under  contrwt  with  the  contrwtor 

and  tt«,  owner  c«mot  deprive  them  of  thi.  lien.    Anly  v.  Holi 

Oortnan  v.  Htnderson.  (1908)  8  W.  L.  H.  422  (Alta.) ;  McAulati  v 

Co.  (1908)  111  111.  App.  661.  If  a  payment  in  l«md  is  to  oe  mad. 
to  the  contractor,  the  court  will  secure  the  sub-contractors'  right 
Andm^  y.  Huff,  (1892)  49  N.  J.  Eq.  349.  Where  part  of  the 
contact  pnce  wa.  to  be  p«d  in  lot.  the  sub-contractor,  doing  the 
w«rk  and  pronng  a  lien  were  held  to  be  entitled  to  have  such  lota 
sold  «,d  the  proceeds  of  such  sale  applied  in  payment  of  their 
claims.  Head  v.  Coffin.  (1910)  13  W.  L.  B.  663. 

While  the  sub-contractor*,  lien  can  exist  only  upon  the  b«ris  of 
the  extract  between  the  owner  and  the  original  contractor,  it  is, 
nevertheless,  a  direct  lien,  and  is  not  entirely  dependent  upin  the 
contractor's  lien,  which  may,  however,  affect  its  extent. 

Where  nothing  is  payable  under  a  building  contract  until  the 
Whole  of  the  work  i.  completed,  but  the  owner  voluntarily  make, 
payment,  to  th*  contractor  a.  the  work  progresses,  to  the  extent  of 
the  value  of  work  done,  a  sub-contractor  who  has  not  been  paid  is 
entitled,  u  against  the  owner,  to  a  Uen  for  the  amount  due  him 


,.  -..^^.,. 
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to  the  extent  of  twenty  per  cent,  of  midi  pajmente.  Btu$«a  r. 
Frtnek,  88  0.  B.  tl8;  Carroll  j.  MeViear.  (1908)  18  Mw.  L.  B. 
879,  8  W.  L.  B.  88.  In  the  Utter  oaee  the  pldnttiTe  eUim  con* 
•iited  of  duurgee  for  different  Jobe,  all  in  hie  line  of  bosineea,  bat 
ordered  at  different  timee,  and,  aa  to  the  flrat  job,  if  conaidered 
aeparately,  hia  lien  waa  not  filed  within  the  atatntory  time,  bnt  it 
wu  held  that  in  auch  drcnmatancM  a  mechanic  ahonld  not  be 
required,  in  order  to  aecare  payment,  to  file  a  lien  after  completing 
each  piece  of  work,  and  that  filing  hia  lien  after  be  haa  completed 
all  of  hia  work  ia  anfficient 

The  lien  of  a  contractor  or  nib-contractor  attachea  when  he  haa 
completed  hia  contract,  or,  if  the  contact  proTidea  for  interim  pay-, 
menta  on  account,  a  lien  atta^shea  when  each  payment  becomea 
due  to  the  extent  of  the  amount  thereof.    Where  a  mib-t^ntractor 
undertakea  to  do  a  certain  work  and  aupply  materiala  Xor  a  lump 
eum,  without  any  stipulation  as  to  payment  before  completion, 
his  lien  attaches  only  on  completion  of  his  work,  and  if  there  be 
no  money  then  due  from  the  owner  to  the  contractor,  the  sub- 
contractor's lien  faUa.    Brader  v.  Brown.  (1917)  84  B.  C.  B.  874; 
FulUr  T.  Tttmer  and  Beeeh,  (1918)  18  B.  ,C.  B.  69.    There  ia  a 
proTision  in  the  Acts  of  Alberta,  Britiah  Columbia  and  Saskatche- 
wan declaring  that  sare  aa  in  the  Act  aet  out,  the  lien  ahall  not 
attach  ao  as  to  make  the  owner  liable  frtr  a  greater  sum  than  the 
anm  payable  by  the  owner  to  the  contractor.    It  was  formerly  held 
by  the  Supreme  Court  of  Alberta  that  when  the  lien  attached  by 
the  furnishing  of  material  or  th^  doing  of  work,  the  amount  at 
that  time  unpaid,  which  then,  or  later,  the  owner  might  legally 
be  required  to  pay,  is  the  limit  of  the  amount  for  which  the  lien- 
holder  may  have  reconrae  against  the  owner,  but  that,  ao  f ar  aa 
that  amount  is  concerned  and  to  the  extent  of  the  sum  owing  to 
tiie  lien-holder,  no  subsequent  payment  to  the  contractor  will  re- 
lieve the  owner.    Ross  Bros.  v.  Oormtm.  (1908)  Alta  L.  B.  816. 
Travis  t.  Bndcenridge  Land,  lMmh«r  S  Cool  Co..  (1910)  43 
Can.  S.  ,C.  B.  89.    See  note  relating  to  thia  case,  9  D.  L.  B.  110, 
which  note  states  that  this  case  in  no  way  overrules  or  weakens 


«•  Mthorify  of  the  oOur  cum  dt^  «  ♦!.    i- 

WM  no  «  .«m  owing  ^d  ptrZ^toth.  f  ^  ^*  ""*  *^" 
th.  tim.  when  dZ^  ^^^:\^^  r^"*"^'  ^^  ^*  »"»"  •» 
tift.-  The  Court  o7Ill  in  rJ^T^'nT"  "^'  ''^  «»«  P'^^- 
c-  of  F«i/^  V   rliJr^i"  ^'^  f  i^'»'"»^»-'  howerer,  in  the 

"•«''>  '.,  WM  a  •ub-^wntractor  Inr  tt,^  _i    ^    . 
tP«!te  included  both  labor  Jd  3-^,  ^'^  P^"*«"»«-    The  con- 
B.'.  contract  wa.  for  ^im^Zt       "^  '"•  '"'  '"»?  •««"• 
.  provision  in  the  oo^lTt^^ ^f^J'^:^  tl'T^  ^^  ""'" 
for  the  benefit  of  hi,  creditor.  .17         .  '  ''^  ^  ■"»«°«d 

-»o.t  completed  1?-  cIll^^ctrdTwla^llr.  "'"l"'  ^^ 
no  amount  due  T.  to  B  whe»  LTu  .    **  "***  "  *^«'«  »•• 

■ine  nghta  of  rob-contractora  >n<i  »..*    •  i 
bj  the  amount  "justly  dnl-Ti^    »«te„almen  are  measured 

tbe  owner  is  not  Ue  ^  the^' JaLX''  ""^  "°*^''  "^ 
i.  W.ble  to  the  contractor     5lT?»    V  ^■*''  "^  *^" 

ment  by  a  iSir  f^'hth^.  "'  '*  ""*  *^'  «'  ^'  "bandon- 
of  it  nothing  ^:'i^'^::'tT:^,T''  ''  'Z^^  *«- 
whether  for  work  or  material"  Z  Z,  T  '  *  "^''*"^tor. 
for  money  due  him  by  the^nt^^t^^^'^-  "7  *'!  ^^^^^^ 

M  on  the  owner  to  show  th.t  Zi,  *.      ^  """  °'  P«»' 

5«H«.  V.  Allan,  (19lt  85  W   °tT,3"  '"  *"  "■«  ~"*'-<^- 

b7  the  owner  to  tt    c^j"!^'  '  '^'*^'  '""  **^  «>«  ««»  owing 
tract  with  the  o^r^!^^''  consequently,  if  the  Liter's  cot^ 

ontil  oompl^^n.Xh'rof°l     K^l'r  *^  '  "^^  P^^^^* 
on.  tne  Uen  of  the  subKsontractor  who  hM  complete 
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hi*  rab<oiitnct  oumot  bt  nadc  tftwtif*  until  oompklkB  of  dM 
MitlTt  work  ^  th*  priadpd  eontnetor,  hot  tho  Govt  aqr,  ca  tk« 
trial  of  tht  li«n  Mitioii,  direct  that  ndk  lira  ahall  rtnain  in  foNo, 
•0  that  it  may  attach  in  rMpwt  of  farther  nune  that  maj  there- 
after become  doe  by  the  owner  to  the  principal  contractor,  reeerr* 
ing  leare  to  the  owner  to  apply  to  diacharge  the  Hen.  Colling  r. 
Stinuon  d  Budslty,  (1918)  10  D.  L.  B.  S97  (Alta.).  A  aab- 
contractor  completing  a  bnilduig,  where  the  contractor  had  been 
diinuHed,  ia  entitled  to  a  lien  aa  contractor,  and  not  aa  nib- 
eontractor,  and  hia  contract  being  a  new  one,  the  conditiona  of  the 
old  contract  woold  not  be  applicable.  Ou«$t  t.  Hunt^,  (1888)  8 
C.  L.  T.  38;  P$tri«  t.  H*nt$r,  (188«)  f  0.  B.  833,  10  O.  A.  B. 
187.  8ee  8mUk  j.  Lang;  91  App.  Dir.  N.Y.)  198;  Moon  r. 
Duggan,  (1901)  179  MaM.  fS3. 

Aa  baa  been  already  stated,  the  right  i  of  lien-holden  are 
mearared  by  the  amoont  "  Joatly  owing  "  by  he  owner  to  the  con- 
tractor, and  where  an  agreement  provides  pajment  by  instalments 
with  the  right  to  retain  an  amonnt  as  a  drawback  on  the  comple- 
tion of  the  woric,  the  lien  accmes  for  the  foil  amonnt  of  any  instal- 
ment payable,  subject  to  the  owner's  right  of  dednction  in  the 
erent  of  the  non-completi<m  of  the  whole  contract  D«ldo  r. 
Oovf/kStlUrs  InvutmtnU,  Ltd..  (1916)  86  D.  L.  R.  608.  A  sab- 
contractor  cannot  acquire  a  lien  on  a  claim  for  damages.  Magtr  t. 
MuteM0r,  60  N.  J.  L.  168 ;  and  on  the  other  hand,  daaiages  for 
delay  in  the  contractor's  performance  cannot  be  set  off  against  a 
salHiontractor.    Bernhardt  t.  Pty,  (1909)  8  Sask.  L.  R.  316. 

The  provision  requiring  the  owner  to  create  a  fond  by  deducting 
twenty  per  cent,  from  any  payment  to  be  made  by  him  in  respect  of 
a  contract  entitles  a  salK»ntractor  to  a  lien  on  the  statutory  per- 
centage in  priority  to  any  right  of  set  off  the  owner  may  have  by 
reason  of  the  default  of.  the  contractor  in  the  performance  of  his 
contract.  .  . 

To  establish  a  lien  a  sab-contractor  most  shew  a  substantial 
performance  of  his  contract  with  the  contractor  unless  such  per- 
formance ia  waived  or  prevented  hj  the  contractor  or  owner.    A 


niHioatnctor  if  not  bound  to  «  mM^  «»-.  n 

Mr  (Alt..)     But  wh«l  th-li    .  '^'  <"**>  "  W.  L  B. 

••^me.  due.  th.  .«b.»ntr.c!^Tl  1    .!;^  '*''"*  ^n-nt 
term  of  th.  contr^.or'.  ^T^tl^J^T^t,'''^''  *^^  "»*• 

contmctor  to  «iforc  hi.  li.n  th.      !  "  •*""»  »»y  •  •«»>■ 

tor  through  whomX  p  ilf^  ""^'"'  *"''  "^  "'»-'»»'- 

«03.  la  connection  with  woi  dl  5^  ,'  ^'"^^^  '  »'  C.  B. 
contractor,  .uppiied  worl  ^  Je'Vto  D  1"n  '^'  ""»" 
«>ntr«tor.,  who  f.iled  to  p.,  tTm  .„ i  r '  ""^  °'  '**"  •»•>■ 
th.  property  of  defend  J^  b^DTdo  h^  iT  T""^  **" 
"»  full  by  the  contrwjtor  witTK  w  u  .  "^  ***"  •'""^^  P^d 
due  the  co.tr.  J::L^ZuJ^u  I'll  h  M?k'  ""'  "^^^ 
d«e  the  contrtctor  in  the  hand,  rf  th.  1T       **  ''"^  "'«  '"»«'• 

of  a  lien  on  the  whole  of  «««-       ^"^  "n-de  by  a  .nb-contractor 
the  h.ad  ^ntractTr  1 1  rr„n  v''^  '  '""'"^  »'«»•"  to 

..^rrrtrr-tr::!,^  rr  f-  -^  --  -^ 

holder.,  other  than  wm1^"?J      *  '"°"°*  "^•^•d  the  lien. 

-«^    In  EnglanVunlr'  XaT:::;::^  u/'^  J'  ''''''" 
wa.  held  to  be  entitled  to  .ue  th.  K.  m  '  *  '"h-contractor 

contractor  wa.  a  .p^altt  I  I         7  °"""  '''""«  *""  -"•>■ 
door  fittini™  a^  in^  ^*  "PP^^  °'  ^«>'  handle,  and 

Plied  Jt:rzx  ^"Zit"''  t"^'  "-*  ^*  «-^  "^ 

then,  to  pay  for^  L?  ^f!^  """^^  "^  '"P""**  P'"  ^  by 


3*»  . 


98  THE  LAW  or  icaoKAmoi'  unrs  nr  caitaoa. 

T.  274.  Where  a  contract  with  th«  owner  ia  anffident  to  create  a 
mechanic's  lien,  it  ma^  well  be  implied  that  the  owner,  &ron^ 
the  agency  of  the  contractor',  assentt  to  the  Bab-contractor's  lien 
by  the  employment  of  labour  and  procari^g  materials  to  carry  out 
the  contract 

Payments  made  by  the  owner  to  the  contractor  after  the  lien- 
holders'  claim  has  attached,  of  moneys  not  dne  according  to  the 
contract,  should  not  be  protected  as  payments  made  bona  fidt 
without  notice.  Bingland  v.  Edwards,  (1911)  19  W.  L.  E.  219. 
Where  sub-contractors  claimed  a  lien  as  against  the  owner  for 
work  done  under  the  contractor,  and  it  appeared  that  these  sub- 
contractors had  by  giving  the  contractor  receipts  for  money  which 
he  had  received  from  the  owners  to  pay  these  sub-oontractors,  and 
had  not  paid  them,  led  the  oyner  to  believe  that  they  had  been 
paid,  and  he  thereupon  made  other  payments  to  the  contractor  in 
excess  of  the  work  which  he  did  or  procured  to  be  done  upon  tiie 
building  and  the  owner  completed  the  building  when  the  contrac- 
tor abandimed  it,  it  was  held  that  these  sub-contractors  were  not 
entitled  to  enforce  a  lim  against  the  owner's  land,  though  they 
had  not  been  paid  in  full. 

Where  a  contractor  for  a  building  abandons  his  contract  without 
paying  a  sub-contractor,  and  the  owner  of  the  property,  solely  with 
the  object  of  procuring  the  completion  of  the  building,  promises  the 
sub-contractor  that  in  consideration  of  such  completion,  he  will 
pay  him  the  debt  due  from  the  contractor  as  well  as  for  the  finiAi^jg 
work,  such  contract  can  be  enforced  even  if  it  be  oral.  Conrad  t. 
Kc^lau,  2i  Man.  L.  R.  368. 

Thb  Statdtokt  Pbrobktacei. 

Statutory  provisions  dealing  with  a  fund  to  be  created  by  the 
owner,  out  of  which  persons  claiming  a  lien  under  a  contract  not 
made  directly  with  the  owner  may  be  paid, -have  beett  introduced 
into  Mechanics'  lien  Acts  in  Canada,  for  the  protection  of  sub- 
contractors and  others.  By  these  provisions  a  lien  is  given  to  sub- 
contractors and  labourers  independent  of  the  primary  contract. 
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«»*-«•  for  th.  benefit  of  oS^«      "T  *°  "^^  ««^  I-'" 
"uteri.1.  into  hi.  build^  °  "•  *'"***^  *^«»  l*l««  ind 

Thie  itttntonr  fund  uutm  #«»«      j 
*«»»  "P-Jinente  to  be  IZ'^S  ^  T""*  ''  '™°'  ^'^"^t^* 
payment,  nude  or  to  be  in*d«'*«.      ?^     "^  '*^«'"  «»ere  are 

money  to  become  payable.  h«t  «^  **"«*  "  "«*  «Pon 

J-nu^payable.ap^CwUchTtori'^''*  ^  -^^"^^ 
^  retained.  iJic  i«pi,  rf  Z^t  ?  to  be  nude  and  i,  directed  to 

•nd  nuterialmen  «po„  t^s  .ttitoi^f  V  "°"  "'  -nln^ntractor. 
where  by  rea«n  oU,JZn^7^Zr.r''''"''^  ^  ^ 
<»»>«  payable,  those  claiming  under  w^!i;  .  "'°*^  °*^«'  •«■ 
«h«rge  upon  this  fund,  ifl^  ^^^^^^^"^^  ^  "t^t-toiy 
th«i  he  himself  had  a^d  th"  r  Hen  f  2^''  "^1 ''''  ^•**'  "*^^ 
««»«  into  existence.    fit«J/ V l!f !  ^T '"  *^*»' °'»  ^d 

ther'il^hritit^rsutcrn^f^  •^•r'^  ^-*^  whe- 
c»tr«^r  at  hi.  own  LTT^     Z  "°^  "^^  ^*  P^^"  i*  to  the 

^  ^tLrr.:roSerp?irf  ^^^^^ 

fifteen  per  cent  whZ  the  ZJ^I  *^"^  ^  *»*•  ^^^  (or 
protection  of  per«,n.  ent.^r^u/""'  "f^  •"'^>  '"  "* 
owner  is  not  e^ed  Z^,  ^T  'T^'^^'^"^,  «d  th. 
Percentage  to  answer  the^J  ^l^J^"^*^'  *'  '^^'^  "«* 
traitor's  default.   «(,,  Le^fsT^ff^^'  "°*  °°  *^  «>»- 
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The  fact  that  the  owner  did  not  retain  from  his  contract  any 
of  the  percentage  of  the  valne  of  the  work  aa  reqnired  bj  the 
Mechanics'  Lien  Act-  (Ont.)  for  the  protection  of  snb-contracbw 
and  wage^amers,  'does  not  make  him  liable  for  sab-contractors' 
claims  as  to  which  no  lien  was  filed  or  notice  of  daim  given  the 
owner  until  after  the  expiry  of  thirty  dkys  following  the  /ibandon- 
ment  of  the  work  by  the  principal  extractor,  the  statutory  obli- 
gation to  retain  the  percentage  being  limited  to  thirty  days  after 
completion  or  abandonment  of  the  contract  with  the  owner. 
Brooka  v.  Mundg,  (1914)  16  D.  I*  R.  119. 

The  provision  requiring  the  owner  to  create  a  fund  by  deduct- 
ing a  specific  percentage  from  any  payment  to  be  made  by  him  in 
respect  of  his  contract  entitles  a  sub-contractor  to  a  lien  on  the 
statutory  percentage  in  priority  to  any  right  of  set  off  the  owner 
may  have  against  the  contractor  by  reasob  of  his  default  in  the 
performance  of  his  contract.  The  statute  gives  a  statutory  right 
in  this  fund  to  tiie  sub-contractor,  and  no  subsequent  accruing 
rights  of  the  owner  can  prejudice  or  affect  that  statutory  right. 
The  statutory  amount  of  payment  whidi  the  owner  may  retain  by 
virtue  of  section  11  (i)  of  the  Mechanics'  Lien  Act  B.  S.  Sask. 
c.  160,  forms  a  fund  available  for  the  lien  holders  only,  to  which 
the  owners  cannot  resort  as  security  against  or  to  make  good  any 
loss  occasioned  by  the  non-completion  of  the  contract  Pettrt  Brot. 
Hardware  Co.  v.  Battell,  28  D.  L.  B.  198  (1918) ;  9  S.  L,  R.  808. 

With  the  exception  of  the  special  provision  in  the  case  of  wage 
efimen,  the  Medumics'  Lien  Act  does  not  make  the  owner  liable^ 
for  any  greater  sum  than  he  has  contracted  to  pay.  If  there  be  no 
contract  to  pay  except  on  completion  of  the  work  by  the  contrac- 
tor, and  the  contractor  does  not  fulfil  his  contract  to  the  extent 
required  by  the  modem  interpretation  of  the  rule  as  to  entire  con-t 
tracts,  nothing  is  payable.  See  H.  Dakin  S  Co.  T.  Lee,  (1916)  1. 
K.  B.  566.  But  where  the  case  can  be  brought  within  this  modem 
interpretation  of  the  role  as  to  entire  contracts,  and  upon  the  tak- 
ing of  accounts  upon  the  footing  there  recognised  there  is  a  bal- 
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Ti^  f  ««>»*««*«>'.  the  owner  mn.t  reUin  the  rt.h,tory  per- 
wntage  of  thu  wn,  f or  the  protection  of  poeeible  li^T  hL 
i»t«*m  T.  ^(H*.^,  (1919)  4  D.  L.  B.  389  ^^^'"• 

u  declaxed  «»t  a.  .gauut  wagesjarnere  the  percentage  reauired 
to  be  ret^ned  by  the  owner  to  anawer  Uena  ahaU  ^bf  InS^v 

n^^lrL  o^  '•'^*  *"  "*"•*"  '"  non-completion  I 
^ena  generaUy,  and  it  la  not  to  be  impUed  ffom  such  prohibition 
ftat  «»  owner  may  in  ca«»  other  than  for  wages  so  a"ply  ^^ 

liens  of  snb-coniyactora  or  materialmen  in  the  event  nT?!, 
tractor's  default    Rice  Ltwv,^  ^J^V     ^  ^^'^  '*°' 

L.B.114.  **^'^«^**^«»''^''-T.Han;ey,  (1913)9D. 

When  the  atatutory  fund  come,  into  existence,  the  property 
o^er  IS,  as  regards  lien-holders  holding  cUim.  ag^Lrt^  JX7    ' 
pal  contractor,  a  trustoe  of  the  twenty  per  cent.  oT^eTu'S 
b«»me  due  to  the  latter  under  the  contract  duriJg^  p^oZ^ 
ft  «  r »:"'  "^J"^"  "^^  "^  "•''^  '-  such'pe^u^ 

P«  cent,  of  the  value  of  the  work  as  certified  by  progre.      eJtm 

SI«St!^  w      **  r  **"*•  '^**  °'  «>«  '^'»»  -o  stifled  by 
ft^cbtectw-i  insufficient  to  pay  the  cost  of  completing  the  con^ 

WtatiTlfDlT^  "-'  -^-"^  sub-conLtors!^,^ 
The  provision  requiring  the  owner  to  deduct  80  per  cent  fmm 

applied  to  a  contract  providing  for  payment  of  80  per  cent  of  th. 
I-gress  eer^catos,  makes  it  nece«ary  for  him  to^^ed^t  ,0  !^^ 
cent  of  the  80  per  cent    The  amount  so  d^ucted  forml  a  fTd 
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for  the  hen-holder,  «,d  therwfter  it  i.  .ydUble  for  them  onlv 

«d  iK,t «  .  fnnd  to  which  the  oinier  CM  re«rt  M  Mcurity  i««J; 
or  to  make  good  any  loe.  oecMioned  by  the  noiHjompletion  of  ^ 
contrwt.    Peart  v.  PW/<p,  (i»i8)  81  W.  L.  B.  956  (S«k.) 

The  ohligttion  of  the  owner  to  wtm  .  rtatutoiy  percent^* 
^  tte  Tlue  rf  the  work  wd  nrnterid.  ia  limited  to  the  period  rf 
ttirty  day.  after  the  completion  or  abandonment  of  the  contract  by 
the  contractor  with  whom  the  owner  ha.  contracted,  and  whew 
such  contactor  had  abandoned  the  work  uncompleted  and  the 
owner  had  to  pay  more  than  the  bal«ice  of  the  contr«5t  price  to 

finiBh  1^  a  subcontractor  filing  his  claim  more  than  thirty  daya 
after  fte  principal  contractor's  abandonment,  although  within 
thirty  days  of  his  own  last  work  on  the  building,  hM  no  lien,  if 
nothing  then  remamed  due  t&e  principal  oontr^rtor.  Br^oh  y 
Jfuj^y,  (1914)  16  D.  L.  B.  119  (Ont.).  In  Manitoba  it  has  be^' 
d«aded  auit  under  a  MechuiiC  Lien  Act  enabling  daim.  for  liens 
by  contractors  or  sub-contractors  to  be  registered  within  thirty 
days  after  the  completion  of  «the  contntct,"  a  «.b-contr«,ter  is  to 
i^r  his  hen  within  thirty  days  after  the  completion  of  hi.  con- 

J::?;(T9urnTrR"ir'^^'~'^*'^'-  ^-^-^-^ 

Law  ot  THB  WAai-BABNm. 

The  provisions  in  the  Mechanic'  Lien  Acta  in  the  various  Pro- 
vinces  of  -Canada,  ahning  to  protect  the  cUims  of  workmen,  are 
•ubstentially  aUke.  In  some  of  these  Ada  special  cUu«»  hare 
been  mtroduced  declaring  that  a.  agkinst  wage^amers  the  stetu- 
toiy  percentage  required  to  be  retained  by  the  owner  to  answer 
hen.  Aall  not  be  apphed  by  the  owner  to  the  completion  of  the 
contract  on  the  contractor's  default  nor  to  the  payment  of  damages 
for  non-completion.  The«  dau^s,  indeed,  may  be  roffidiX 
b«»d  to  afford  protection  aUo  to  rob^sontractor.  under  rimihtt 
condiboa.  Bice  Lewie  S  Son,  Ltd.  y.  Barve^.  (1918)  9  D.  L.  B. 
114.  But  the  primary  pnrpow  of  the  legidation  is  to  ufeguard  the 


ProiTMlor  for  the  Ml  uMmrt  »f  ki.   .  ,      .      ^*  ***'°"  "• 
Mtare  i)f  the  work  don«  „,  ♦v        x  ^  dependent  npon  the 

of  the  w.ge::::rrd  ^:?ir",:^t''^T^  '^  *'^  "»p^«'« 

the  property  ultimately  beLfi  w  t        [     "^  "  "•**"'^  '^'^  to 

qne,tionTder^tL'^l*ti™f  ^"'""^^^^  '^ 
Materialman."  InTvery  eal  «,  J^^**''  "^^  ^^  *>'  the 
ment  must  govera     IlT        ''"'^"'^  °*  '^  ^'^»'  ^^^ 

^a^"  .  'in  elrr  "  ""  ^ITm""  *^  ^'^^^ 
virtue  of  a  contract  Witt.  „,v    lu  '    '        ^  ^mlding  thereon  by 

-  p-.p«»»  -dr4^j;r"„«:,rt*'°"^'""' 

(1910)  lor  Ke.  134.  "•    *"">"  '■  C«rt, 
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A  workmao  for  tiw  matorUliiMB  ia  not  «Dtiti«d  to  a  lim.  AUm 
r.Harrimfn,  9  W.  L.  B.  198.  A.  to  the  atatna  of  woifanm  for  a 
•abstractor,  lee  McDanM  r.  Dommi<m  Inn  S  BUa  Co.,  46 
Jf .  S.  H.  466.  Where  a  matorialman  conbacte  to  deUm  material 
in  a  mannfactared  form,  the  contract  ia  for  materiala  only,  and  a 
hen  cannot  be  had  for  Ubor  performed  in  m«infact«ring  the 
materiaU  aa  a  claim  for  labor.  T*ac^  y.  WethtnU,  (1896)  165 
Maw.  118.  The  employees  of  one  who  contracte  to  furnish  com- 
pleted articles  for  a  building,  where  their  employer  is  to  hare  no 
part  in  the  erection  of  the  bmlding  can  have  no  lien  for  their 
labor  m  preparing  and  completing  the  articles.  Their  labor  is 
in  no  proper  sense  performed  in  the  erection  of  the  building.  See 
Webtttr  T.  Real  EttaU  Improvement  Co..  (1886)  140  Mass.  086 

In  the  case  of  a  contract  not  finished  and  abandoned  by  the 
contractor,  the  method  of  computation  in  asoeHaining  the  amount 
upon  which  the  percentage  provided  by  the  Ontario  and  similar 
Mechamcs  Liens  Acta  is  payable  to  wageK»amers.  is  that  the  value 
of  the  work  done  and  materials  furnished  is  to  be  calculated  upon 
tiie  basu  of  the  price  to  be  paid  for  the  whole  contract    Cole  y. 

^!7^  ^^^^^  ^^  °-  ^^'^-    ^  ^«^«  ^-  Oallagk^,  (1911) 
18  0.  W.  B.  446;  83  0.  L.  R.  180. 

Alt««>«gh  at  tha  time  of  the  abandonnumt  by  a  ooatraotor  of 
his  buflding  contract  there  is,  by  the  torma  of  it,  nothing  ^payaUo 
to  him  bj  the  owner,  a  wageMjamer  may,  nevertheless,  have  a  lien 
upon  the  percentage  held  back  by  the  owner,  and  a  right  to  prefer- 
ential  payment.    WUks  v.  Leduc,  (1916)  87  Man.  L.  B.  78. 

See  next  chapter,  «  The  Uen  of  the  Materialman." 
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CHAPTEB  VII. 
Th«  law  or  thb  Uatmbiamux 

The  claimant  miut  brimr  himnlf  wJ,«ii-      xi.-    .^ 
the  ttatate  giyuur  the  ri^fctL     r        »     '  """^  *^*  *«^  «« 
with  the  wS  of  tteL'*°- J'' '"•*"«'' •°*'«<>'dance 

fbractmg,  erectiiur  flttm.,   .u    •  ~  7  ""^  »°  the  making,  con- 

i»<»a  te  «  „^a  ;::^,  ;■*  J^^^  ^  •-"  <"  «;«  Acta  «  «, 
"•w  b.  M«...^-,„  J  ^°«  ™  '»'■  »>»«  «ci.  .ia««tt 

'    "  ™  "W  01  the  premiM.    s,,  g^^  , 


Pi-   ■ 
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Afgmr,  (1888)  98  N.T.  S89;  Monm  r.  Cha$$.  (1878)  68  N.T.  846. 
A  materialmui  i»  not  •ntitlsd  to  ngiattr  u  one  indiTidiul  clii% 
a  Ikn  for  the  tmoiint  doe  for  SMteriak  mipplied  by  him  to  the 
contractor,  agauut  ill  the  landt  Jointly  of  the  ownen  of  different 
parcel!,  who  had  made  eqparate  contracts,  with  the  contractor  for 
the  erection  of  honiet  on  their  respectire  parcda;  nor  do  the 
ownen  have  inch  interest  in  one  another's  land  m  "owners"  so 
as  to  charge  the  other's  land  for  materials  famished  at  the  owner's 
request  or  for  his  benefit  Security  Lumber  Co.  y.  PleHed,  (1916) 
87  D.  L.  B.  441;  Dunn  v.  MeCaUum,  (1907)  14  0.  L.  B.  249. 

To  create  a  lien  on  the  property  of  the  owner  in  favor  of  the 
materialman,  there  most  be  a  request  of  the  owner  and  a  supplying 
of  the  materials  in  pursuanoB  thereof,  either  upon  the  owner's 
credit  or  on  his  behalf,  or  with  his  privity  or  consmt,  or  for  his 
direct  benefit    SlatUry  y.  Laiit,  (1906)  10  0.  L.  B:  697. 

Del  credere  agents  supplying  materials  have  such  an  interest 
in  the  goods  u  entitles  them  to  a  mechaaies'  Hen  as  materialmen, 
and  one  claim  of  lien  can  be  filed  in  respect  of  all  goods  supplied 
though  from  different  principals.  Oomum  y.  An^ibeld,  1  Alta. 
L.  B.  684;  Currwr  y.  Friedrich,  (1876)  88  <3r.  248.  A  foreign 
tmr^[istered  company  may  file  and  be  entitled  to  a  lien  for  ma- 
terials. Wortman  y.  FrU-Lewia  Co..  (1916)  83  W.  L.  B.  119 
(Alta.). 

The  building  for  which  the  materials  are  to  be  used  should  be 
identified  with  reasonable  sufBciency,  but  in  Manitoba  it  has  been 
held  that  a  materialman  is  not  bound  to  show  that  his  materials 
were  used  in  the  building;  delireiy  up<m  the  ground  for  the  pur- 
pose of  being  used  is  sufficient  McArthur  y.  DeuHtr.  (1886)  3 
Man.  L.  B.  72,  provided,  however,  that  they  were  snppUed  for  the 
purpose  of  being  used  in  the  particular  building  for  which  the  lien 
is  claimed,  or  in  the  construction  of  any  one  of  several  buildings 
for  which  the  materials  were  supjdied.  An  order  for  goods  fol- 
lowed by  the  statement:  "We  have  secured  contract  for  hotel 
which  requires  above  goods,"  was  held  sufficient  identification  of 
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Buant,  (1885)  8  Man  L.  H.  Kio     ^       *     *^      '^^    ^''^'V«*  T. 
court,  hold  th.t  al  t  w  tl      ^°1  ^'*«^  -"d  Ctt.di« 

(1916)  «9  D.  L.  ^899.  ""^n"***-    ««  i'otoew  t.  no«w«. 

Some  of  th«  Act.  might  inplj  that  to  me  *  H^  ♦  '♦!. 
•on  fiuiiiAing  the  mat^al  h.  ™L  u    "*  ^'^^  •""»*<>  the  per- 

»oidd  jn.tify  tS  view  Lt  ^T^*.  «»»tn,ction  of  «,ch  Act. 

-delivered  o.4:SofS:rdtt:.:^jrth'T"^^ 

or  to  be  enjoyed  thei«*iii.  ♦k.  " '"'^  «»»«««  by  thew  hotwe. 

'. «««.,  a^,1  trt'^  "'  '^"  ''^^-  «p^ 

"«to  to^Zetoli^Sfr      *•  """^  "^  -rtdTl. 


•''-.....•yv; 
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In  thia  CM0  <;;uBtrao,  JX,  Mja,— ""I  do  aot  gtthtr  tlut  it 
WH  iattadtd  to  b«  laid  down  in  Bpngu*  t.  Btmmi  that  a  aattrial- 
man  fornidiing  matwialt  to  bo  oaed  in  the  onctioa  of  Nmal 
bnildinga  could  not  bavo  a  lion  againtt  any  one  of  thorn  anbM  ho 
ooold  ahov  that  t'lo  particnlar  matoriaU  in  that  bnildinff  mn 
fnniiahad  for  that  two  partioolar  bnilding." 

Aa  tht  lion  doM  not  in  any  eront,  ooaunonoe  nntil  the  sup- 
plier "plaoM  or  fomiahM"  tiie  matorialt,  no  U«n  u  crMktod  for 
material!  to  be  nipplied  under  oontraot  not  to  tho  owner,  bat  to  a 
contractor,  by  a  mbKMntraetor,  until  tiie  materiala  hare  loaehed 
the  owner's  property.  KalbfMath  r.  Harttg,  (1»18)  84  O.  L.  B. 
»«8;  LuHam-AiiuiM  Lumhtr  Co.  ▼.  FMit.  (1908)  19  0.  L.  B.  419. 
BmUh  Co.  T.  Siatiboo  Pvlp  S  Papor  Co.,  (1908)  88  N.  S.  B.  848> 
affirmed,  (1904)  88  8.  C.  B.  98ji 

In  considering  more  fully  a  materialman's  ri|^t  to  a  lien  an 
important  distinction  should  be  noted  between  his  ri^ts  where  he 
famishes  materials  to  contractors  and,  on  the  other  hand,  iriieio 
he  famishes  materials  to  an  ownn  for  use  in  or  upon  a  building. 
It  is  right  that  the  owner's  land  riwald  be  sobjoct  to  a  lien  fw 
materials  furnished  him  to  Im  used  in  the  ereoti<m  or  improre- 
mont  of  flie  bmlding  whether  these  materials  are  aetualty  used  or 
not,  and  it  is  also  right  that  his  land  should  be  subjoet  to  a  lien 
for  materials  fnmidied  to  a  contractor  or  sob-contractor  to  be  used 
in  the  erection  or  improvement  of  a  building,  when  these  materials 
are  actually  used,  and  iHien  the  lien  is  limited  in  the  amount  to 
the  snm  justly  owing  by  the  owner  to  tho  contractor,  but  it  would 
not  be  just  to  give  the  person  furnishing  materials  whidi  wore  not 
incorporated  in  the  building,  or  placed  upon  the  land  to  be  afleeted, 
so  as  to  increase,  at  least  in  contemplation  of  law,  the  Talne  of  the 
land,  a  right  to  payment  out  of  the  property  of  others  wUdi  had 
increased  the  value  of  the  realty,  or  a  rif^t  against  an  owner  nho 
had  not  bought  these  materials,  and  wh<m  land  was  not  even  in- 
oirectly  benefited  by  them.     Accordingly,  in  an  Ontario  case 
(Brook$-8<mford  Co.  v.  TKoodoro  TOior  Conitnustion  Co.,  (1910) 


'tjw^p? 


W  0.  L  B.  176).  It  hM  }mn  held  that  .  ».,«.  f„„,  u. 

t»«  buildlag  i,  t^ZT^     "•  n  rvrd  to  th.  work  on 

^  -ril.  tod.  to  .^^to  ^'""''*7'  "<'  ««t  •  P.«o« 
•gtlMt  th«  oron^Jr  f  '"  «»  on  «  building  haa  no  U.n 
-H-ii»t  ufl  propn^  for  ,nch  artidei      In  .  »l3  . 

««.  (Ior««  V.  i^„,  (,«^,  ™'^-     '"  •  P'J'ioa.  Ontario 

^i  undT  ceruin  drcun»tan<«  .  t!^^'\^  '^"  '*«^«»«^ 
•Mterial.  fumiri,.d  which^T„t  ***  "*  *^'^"«»  'o' 

but  th.  later  oa*e  ha.  Z^TZ  ^VS?*^  "  ^^^  '^''''^' 
to  .ntitla  th.  Hufrialman  to Tl^  thTtJ*.^?  "  ''^''^^^  ««» 
«.d  in  eonrtmction  of  th.  bJli^   *^^' »-»  b...  b.« 

bowerer.  wa.  that  article,  intended  tn  K.  ^  .  *^'*  ^~"*"»' 
P0«  of  Baking  an  e,DeriJ!n!    1.  *°  ^  "^  ^^h  for  the  pur- 

b-iiding.  wonid\"tr;-srth?.t:i''*^*'  '^  '^  ^°  «- 

tbe  material,  were  i«^JSy  nlTn^n  .Tu*". '  '"°  **»  *°»  ««* 
«o-  being  whether^Zte^  Ct  '"^'^'  "*  *"*  ^^ 
•»d  expectation  that  thert«^tir^  tTf  "^^  *^  '»*•»* 

T.  nomp»„,  71  Me.  4M:  nTd^lJ^l  *  ^  ***'  ^'^ 
L  R  7»,  where.  howeveV  thTo^^  °f  "*?  "^  ^•«^'  «  ^an. 
^^  the  decirion  hddi  tatTlu  m'  '''''^  "'«-'  »'- 
^t  the  ^terial  entered  in^ltniC'ST  """  "^I  ^^^ 
deciBon.  in  the  American  court.  ZiTa  Ir."*  *°*^*^ 
ir'^hl-  T7'  <^«»n08  Me.l"-  *  ""^-  ^-  <^"- 

-  thatTfui:'„r.:TnrT«r' '-™  *«  '•-  ^ 

•oW  to  a  contractor  wJe«  t^e  ZiT     ^^  '"  '  "'»  '"  -*«"«bi 
the  building  or  upon  tte7.nH  u  '  *"  °"*  "^^^^^y  ?^'^  m 

*-e  buiid,4.  B':;ti':i;Ttrr*''^'^'^'-*^^ 

•aatoriabnan  n,u.t  ordinarily  ri.ow  Z\        "T    '^•^"°°«  » 
""bed  for  and  were  .ctualhr  uil*^    b«u„torial.  were  fur- 

«"y  lued  in  the  erection  of  the  building 
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mijAMI.   ArM«miBa,rtrftor«di.Ti«whttottofif«. 

Sd^flil^^^wT"  *»  *»-  1~F-  of  rtof  into  th. 
WMiai,  irf«pwtif»  <rf  tIi.*ot««l  «»  of  it  for  tlut  inrnw,,,  Bight 
b«T.  th.  .Iwt  of  awtinf  .  «•»  to  tiM  ftdl  filw  d  th«  ImildiD. 

s^^i^r  '^'* "  •*«»^  to  fw  of  p«ti«  who..;;*;;;;' 

«d  not  in  «Mt  go  into  the  baildiag,  lad  thM  tho  jwion.  who  hikJ 

Bat  in  th.  Mechanic  Li«  Acts  in  CMd.  thm  ,..  ^^^  ^y^ 
lunit.  the  owner'!  neponaibility  to  the  unonnt  peyaU.  to  hie 
contractor.  It  would  eeem  that  the  riew  that  the  materiab  murt 
be  actaally  incorporated  in  the  building  to  eatablieh  the  lien  muet 
imd  to  confndon  and  fr^pient' injwtioe  in  reepect  of  the  claim* 
of  materialn-n.  At  aU  .rent.,  nnder  the  Mechanic  U»n  Act. 
in  Canada,  it  i.  not  CHential  to  the  enforcement  of  the  lien  that 
ttj^  material  placed  on  the  land  AaU  be  actually  uaed  in  th. 

The  Meming  ecofliet  in  the  dednon.  on  thi.  que.tion  i.  oftui 
traoeaUe  to  the  raiying  .tatutoiy  promion..  The  prwdM  phnue- 
ologj  of  the  pioTirion.  creating  the  li«n  for  material.  mu.t  deter- 
mine the  quartion  whether  the  actual  uae  of  the  material,  i.  eeeen 
ti^tothelien.  Where  the  lien  i.  giten  by  the  .tatute  for  the  con- 
ijtouctaon  or  iai«,Tem«»t  of  a  building  or  -  for.  or  in  the  erection 

of  a  building."  the  actual  u«  of  the  artidee  fumiAed  is  not  e«en- 

b*l  to  the  li«i  of  the  materialman,  but  where  the  Uen  i.  giwn  for 

fttmuhing  material.  «  u«d  »  or -to  be  n«^  "  in  .  buUdfng  or  in 
an     improTement"  the  weight  of  recent  American  opinion  «em. 

iBdiBod  to  the. rio;.  that  the  uee  of  the  material,  i.  a  pre«qu^^^ 
to  the  enforcement  of  the  lien.   Pitmurg  Plate  Olau  Co  y  Lttirw 

^rLt  ^nt  y^t;  '^  P'^^'^^ly  ca«.  cited  at  page  788.  The' 
mlty  will  be  l,ri>le  to  a  lien  if  it  i.  the  fault  of  the  owner  that  the 
«.temU  woo  not  u«d.  8ahm  y.  i^  S  Boil^  Co.,  189  111. 
598,  Mom,  County  B«dc  t.  Boehmag  Mfg.  Co.,  14  N.  J.  Eq.  189 


n>  uw  Of  n.  MAinuuuM.  ,„ 

WUn  Buttriali  an  fanidud  ta  ii«  ».^ 

8.  C.  B.  98;  J^Jfl^kTHXTim,^o\\'*''  ^  ^*-- 
L.  B.  4«9.  ^^'  ^**">  «4  O.  I*  B.  168.  85  D. 

««d  in  the  building  tndT^i!!?'    ^ '"'  *^  P"'P«^  •'  b«ag 

building  i.  „ot  e«.;tiS^to  thr^,r    .  ^s  "»""«««»°  0*  th. 
It  i.  not  th<,  .chu,  ^  of  tt.T!^  n  •»'"«»"*  0'  th.  li... 

u..  .d  th.  Pi;ci:g'ofir;St\"td*  ""*^  '"  *^ 

wiu^itt^inis:;  r^^iirir  tT"  *^  '-^  «^  •*"»*- 

Lien  Act.  ia  Caiud*.  noon  th- i.!.j  «     "^  i"  th.  M^shttic' 

•i»il.r  word.,  «  «Jr«„err2„»       ,.  ''"'*^  ''^'*'  »' 
•nd  th.  .pecid  on.  i„  a.  Tt^  ^^   "  i''^  "^  *"*  '-^' 

t««  upon  th.  land  to  b.\frect.iTL  '  !J  ♦^u**"^  "  «»'^ 
-ongh;  th.  n.at.rid  mnrt  ^nt  .o^T^t  *"  *^  ^"^  ^  °»* 
tion  of  1.W  th.  ralue  of  ft. t!^  LT,        "'•«*"  i°  «>"t.mpl.- 

^oibfUi.h  y.  BuZnim  ^.'  i""^  ♦«  D.  L.  B.  894; 


-.,   ....,:.- 
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budding,  Wallace.   Co  J,  decided  that   to  have  a  lien  ariw  in 
reepect  of  materials  forniihed  f or  um  in  a  building,  the  material* 
murt  be  placed  on  the  land,  and  that  the  word  "upon  "  In  the  lecs 
tion  of  the  ISTova  Scotia  Act,  which  .ection  i.  rimilar  to  eectionC 
of  the  Ontario  Act,  could  not  be  itrained  to  mean  «  adjacent  to  » 
or  «  near  "  the  land,  eo  a.  to  give  a  lien  upon  land  in  a  ca«j  where 
materials  were  not  placed  on  the  land  but  were  left  in  the  adjacent 
•treet,  and  did  not  come  under  the  control  of  the  "  owner."    There 
would  eeem  to  be  an  obvious  line  of  demarcation  between  material* 
which  are  merely  appropriated  to  a  contract  by  the  parties  thereto 
or  are  delivered  to  the  "owner"  or  contractor,  but  do  not  reach 
the  land  to  be  affected,  and  on  the  other  hand,  materials  which 
are  actually  placed  upon  the  land  to  be  charged. 

There  are  some  decisions  in  conflict  with  this  view.    In  a  case 
in  Alberta,  CoMdian  Equipment  Co.  v.  Bell.  (1913)  11  D.  L.  B 
880,  where  the  materials  were  not  placed  on  the  lands  to  be  af ^ 
fected  because  there  was  no  room  thereon,  but  they  were  deUvend 
on  ground  in  the  immediate  vicinity  thereof,  Scott,  J.,  decided 
tt»t  that  delivery  was.  In  effect,  a  delivery  upon  the  land  in  ques- 
toon.  In  a  later  case,  in  the  same  Province  (Ttuaeed  Cmerete  Steel 
Co.  ▼.  Taiflor  Bngineenng  Co.,  (1919)  46  D.    L.   H.  663)     the 
material  was  brought  upon  the  land  adjoining,  which  had'been 
•cquired  by  one  of  the  defendants  expressly  for  the  storage  of  the 
materials  intended  for  use  in  the  building.    It  wu  contended  that 
the  claimant  was  not  within  the  provision  of  the  Act  which  only 
applied  «  when  any  material  is  brought  upon  any  land  to  be  used 
m  connection  with  such  land."    Walsh,  J.,  followed  the  decision  of 
7 .,'  '°  **'  *•'"*'  ^-    Th«  wording  of  the  Alberta  section 
IS  not  Identical  with  the  Ontario  or  Novs.Scotia  enactments,  but  in 
«y  ei^nt,  it  is  obvious  that  in  the  decisions  of  the  Ontario  and 
Nova  Scotia  courte  the  principles  of  construction  applied  to  this 
provision  of  the  Act  differ  fron.  those  applied  by  the  Alberta  Courte 
In  a  recent  decision  of  tie  Appellate  Division  of  the  Ontario 
Supreme  Court,  Hodgins,   J.A.,   referred   to   the  difficulties  in 
tae  way  of  any  other  method  of  establishing  a  lien  than  the  appli. 


r«?7^ 


ram  tax  or  tbm  uxtmuauux.  hj 

.  ui  WW  jmra,  it  u  in  one  tenie  delivpnui  +«  i^       j  . 
*•«»  bniJdin«B     A  n«  «*  i     l    V^  """erea  to  be  used  in  cer- 

cw  (LutUam-AintlM  Lumh^  r       "*,«*•    ^  ■"  Ontario 

«»)  a.^  ,,  ^^Ij-^tL^""'^  1»  0- 1^  a 

«rf  the  Ontario  Act  wh-JT^*  •  "P>ific«nce  of  section  16 

being  upon  th.  land,  the  cre^^f  1  "^  ^^*^  "^ 

•««»  hare  no  ri»ht  Vl      ^?      *^*  P*"^°  *^»  '^"irfwi  the 
cUim..  point.  0^  L^t  TZt       '^^T"  *"•"  *«>  -«^  thSJ 

«  he  deUve«  thTr^terii""' ^  L^*^*^  »  «*»  "  "oo" 
beplaced  npon  the'^lt^  H  ST^''  "^Tt"*'  ''•*^*'  " 
■  «  «>on  „  the  deliver; ^rt  J  **^"  -^^  *<>  ^^  l-md 
contrv^tor,  it  would  tZowZtT.,  ^  ?.  ^bs^ontrwtor  to  hi. 
inwe  upon  land  migUb^^UT:^^^^'^^^  ^  '  »<»*- 
contractor  at  a  iiC^oTt^^  "f  •''^  "'^^^'"^  *«  «>• 
«bnrdtosaythatth^^L.!.^!     ,  '**'''«°~'»°*^-    !'««»• 

for  which  ti  tel  t"r:^^L'r  ""tL"'  "''"  *^*  -*'»•' 
the  land  or  heen  pla  J^L^  """  ^"^  -^'P-*^  with 
XX.— 8 
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A  distinction  should  be  noted  between  the  qnestion  wh«th«r 
there  can  be  a  Ken  for  materials  furnished  but  never  used,  and  the 
question  whether  materials  furnished  and  consumed  in  the  process 
of  the  work  but  not  entering  into  and  becoming  part  of  the  struc- 
ture are  "materials"  within  Mechanics'  Lien  Acts.  Whateyer 
difference  of  opinion  may  exist  as  to  the  former  class  of  cases,  the 
prevailing  view  is  that  in  the  latter  class  of  cases  the  materialman 
is  entitled  to  a  lien,  as  such  materials  are  used  up  in  the  perform-  , 
ance  of  the  work  on  the  structure  and  survive  in  tangible  results 
in  the  building  itself.  The  distinction  is  clearly  expressed  in  a 
•  New  York  case: — 

"  The  argument  that  dynamite  is  not  a  material  but  a  part  of 
the  contractor's  plant  which  Kke  picks  or  shovels  or  medianical 
appliances  are  used  in  the  performance  of  work  but  are  not  con- 
sidered materials  furnished,  within  the  purview  of  tiie  statute, 
seems  to  us  inherently  unsound.    A  steam  shovel,  an  engine  and 
boiler,  picks,  shovels,  crow-bars  and  the  like  are  tods  and  appli- 
ances  which  while  used  in  the  doing  of  the  woA  survive  its  per- 
formance, and  remain  the  proper^  of  their  owner.    Not  so,  how^ 
ever,  with  materials  that  are  used  up  in  the  performance  of  the 
work  and  are  thereafter  invisible  except  as  they  survive  in  tangible 
results.    We  think  that  explosives  when  used  as  substitutes  for 
other  recognized  'materials'  are  covered  by  &e  same  principle. 
Hiey  enter  into  and  form  part  of  the  permanent  structure  quite 
as  much  as  the  earth,  rails,  ties,  culverts  and  bridges  that  we  can 
see  and  feel."    Schaghticohe  Powder  Co.  t.  Greenwidt,  etc.,  BaH- 
toad.  (1906)  183  N.  Y.  306,  quoted  approvingly  in  SamptonCo.  r. 
Commonwealth,  (1909)  202  Mass.,  at  p.  336. 

It  would  seem  that  an  accurate  and  comprehensive  state- 
ment of  the  law  on  this  question  is  that  a  person  furnishing 
"  materials  "  is  one  who  supplies  towards  the  making  of  a  struc- 
ture matter  which  may  become  a  part  thereof,  or  whiA  is  ex- 
pended in  the  labor  incident  to  the  erection  thereof.  Troy  Pvblic 
Works  Co.  V.  City  of  Yonkers,  (1911)  146  App.  Div.  (N.Y.)  687. 


lis 


?»«  UXS  or  TM  MATBBiAUfAW 

or  j^  «-.^^  «^.  H^^jT'ir^" 

one  Act  siTimr  a  liar.  *«.  -       i_    .        '«-'"""«»  raen  Act.    Under 

^.^r rjn  rji-efvi  ^r^-  - 

Gunpowder  and  1^,°  ™f  "°'^^*^  ««  -*i«ly  ^^troyed. 
conridered  aa  "mli^ZT"L     Tl  """"^  '"  ^''^  '^  *« 

(1910)  206  M.«.  filfi^^^f^  Y"'9^'^e  Construction  Co.. 
"materialg-  n«ed  in  h!     1  '"■^'^°«  '^P  «'  ««*»»  «e 

«  L.  B.  A.  288     T^TT^^  '^'^  JohnsonvUle  By.  Co.,  (19^) 
i^A.288.    The  test  question  ia  whether  the  mafrid.  w«L 
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necemiy  to  the  work  of  erection  under  the  contract,  nd  were 
ooomuned  in  tiie  nuking  of  the  improTemenmti.  Hereul$t  Powdm- 
Co.  T.  KnoxvUU.  (1904)  67  L.  B.  A.  487.  Aa  a  general  mle  arti-^ 
daa  fnmidied  for  nae  merely  aa  toola  and  appliancea  in  carrying 
on  the  work  of  conatmction  are  not  "  materiala "  for  which  a 
Mechanics'  Lien  may  be  claimed.  Brooh$.Banford  Co.  y.  Hamp- 
den County,  804  Man.  494;  Evam  r.  Lowor,  67  N.  J.  Eq.  288; 
.  BuOders  Material  Co.  y.  Johnton.  168  111.  App.  411;  Ward  y. 
TamelU,  173  Ind.  538. 

In  a  leading  American  case  (Baker  S  Stemai  Lumber  Co.  y. 
Marathon  Paper  MQU  Co.,  146  Wis.  12),  materials  naed  in  a 
cofferdam  constructed  specially  to  make  possible  the  building  of 
the  dam  contracted  to  be  built,  and  irtiich  were,  in  efbct>  de- 
stroyed by  their  use  in  the  cofferdam  or  subsequent  use^  were  held 
to  be  lawful  subjects  of  a  medianics'  lien.    The  pourt,  in  that  case, 
used  the  following  words  which  were  quoted  with  approval  in  an 
important  New  York  case,  {Shulta  y.  Quereau  Co.,  (1914)  810 
\.Y.  867)  "It  is  certainly  true  that  this  doctrine  must  be  care- 
fully guarded  or  it  might  be  carried  to  extreme  and  fanciful 
lengths.    Thus  it  might  be  argued  that  upon  the  same  principle 
coal  that  is  used  in  portable  engines,  oil  that  is  used  in  the  lubri- 
cation of  building  machinery,  and  even  food  which  is  eaten  by 
labourers,  are  all  consumed  in  the  construction  of  the  building 
and  hence  are  lienable  materials.    But  all  these  things  seem  quite 
plainly  distinguishable.     They  are  at  least  one  step  further  re- 
moved  from  the  actual  work  of  construction.    They  have  neither 
physical  contact  nor  immediate  connection  with  the  structure  at 
any  time.    They  are  used  only  to  facilitate  and  make  possible  the 
operation  of  tools,  machinery  or  men,  irtiich  in  their  turn  act  upon 
the  structure.     No  lien  accrues  for  sudi  matinrials.''    Baw  ma- 
terial famished  for  the  manufacture  of  plaster  blocks  and  tile  to 
be  used  by  one  having  a  contwet  for  the  fire-proofing  work  on  a 
building  may  form  the  subject  «rf  mechanics'  lien  thereon.    Eume 
y.  Staltle  Dock  Co.,  (1914)  60  L.  B,  A.  168.    (^djaaMBUtfd  in 


*»  U»  or  TH«  UATSaULiUX.  1J7 

««»«»tiiig  tteam  in  boilen  of  nuchinerv  n^uwi  <„         x_    . 
?w«ou«ne<i,  Skvitt  T.  Querenu,  (1914)  210  w  v  ok*    o 

I  ^^^^T  iTt.?^.'';  ~-«™«S:r^ 

MS  N.  Y.  806.  *  •'•  *»•  ""••  (IW^) 

M»^n  ^^J'  ^*"''*»  ^<^<y.  (1910)  204  Mm  494     A 
person  who  fashiona  strnctnral  steel  »t  hi.  #.  *  7^' 

to  .  prindpl  contr«,torTr,^L  l      ^'^  "^  "PP"*-  ^* 
ttkinir  no  D»t  in  th/^  ,     '***"'*''«  •««tion  of  a  buildinir, 

ii»  b.  t».M  „  -.rr!?  "^  ""■»  «0M*^ctioii  ot  tlu  boiM- 


W^ 


,  ,'S«  ." 


j!i?Z  ";f'^*^'*^^  P^  '0'  J-^tu.*  the  bnildiag  for  th. 

«^ed  to  .  ben  for  the  vdB.  of  th.  cod  wpplied.    ForZo.  r 
Fmi.L,wiB.  (1916)  88  W.  L.  R.  119.  "''W-w**  t. 

I  •r*'*'  ^«°'  «P«>  «»«»8e  of  the  bnilding  pl„„,  will  Z 

'  Z  ^ii  i  ii  wf '^'  "d  it  h«  been  held  th.t  old  material. 
Med  in  a  new  building  may  be  object  to  a  lien.  WkUford  v 
^W^84M.^4«4,8«I.R.A.871.  If  after  an  oldT^/^^  L* 
^d^repaired  it  is  torn  down  and  a  new  one  erectedt^ita 
rt^the>n  daunant  can  daim  a  lien  on  the  new  building  for 
».te„ah  fumidied  for  and  u«d  in  the  old  building  which  were 
Jfterward.  ««d  in  the  new  building.  NicHoU  v.  a2er,  61  cZ! 

tte  c^  rejecte  them  or  n.glect.  to  «x»pt  thm  or  diTwt.  tl«i 
to  other  u«s  a  hen  will  be  establidwd.    Th.  plaintil^  .  «,b^ 

.toctly^mplied  with  hi.  contr^rt  with  the  prindpal  contnurt^ 

W  L.  B.  387;  SaleM  r.  Lan,.  etc.,  Co..  189  HI.  693;  8m^  y.  WUb 

73  Jfom.  CoB«ik  T.  fioctowy,  14  N.  J.  Bq.  198.  But  a  material- 
-«n  h«  no  rdirf  .gainrt  the  land,  und.r  the  6ntario  Act,  or  =imi. 

^  «n^' '°  "."^  ''?*"  "*'  ^'^^^'"^  ^  °«'«'  ~»Pl«ted  b^  the 
oontrmrtor  and  the  building  contract  provided  that  time  wa.  of 
Ae  ^ce  of  the  contract  and  .tated  a  n>edfied  ^unfor  everr 
d.y  beyond  a  .tated  period  that  the  owner  wa.  denied  the  ftSI 
P08««»n  of  the  premi*,.  McManua  t.  Both^M,  26  0.  L.  B 

«i«nufactured  form  the  contract  i«  for  material,  only,  and  a  U«, 


r/  y  -    ^  .,;.   ^  n-i 
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cwnot  be  lud  for  Ubor  performed  in  m«iuf«rturiiig  th.  mtorUl. 
-  •  cUim  for  Ubor.  Traot,  y.  W,ik»reU,  (18«6)  166  Mm.  us- 
DoMh0r  ▼.  Botton,  (1879)  126  Mue.  809. 

Tlw«  i,  no  iMB  if  the  debt  ceoe.  to  be  for  nuteriidr  or  i. 

^!^  ?  ?"*"^  ~^"'*'  "^  "*»*  '"  •  -P^ific  boilding. 
W,^«»/ord  T.  n^odor^  r*/«r  Con.  Co.,  (1910)  82  0.  iTb. 
176.^  A.  began  to  erect  a  building  for  X.  but  abwdoned  the  work 
Md  B.  agreed  with  X.  to  complete  it.  to  pay  all  outatanding  biU.,' 
X.  a^ing  to  pay  a  round  sum  for  the  whole  work,  including  that 
IreadydonebyA.    It  wa.  held  that  B.  could  maint^n  no  Sn  for 
m-tenal.  which  he  had  furnished  to  A.  for  that  debt  wa.  merged 
in  the  round  .urn  to  be  paid  by  A.    Whitney  y.  Jdin,  (1871)  io8 
Ma«.103.    See  HatcK  y.  Coln.,n,  (1857)  29  Barb.  (N.Y.)  20lJ 
Funudung  wood  block,  for  floor  of  a  bridge  over  railway  track., 
after  otter  blocke  have  been  rejected  as  not  conforming  to  contract 
was  held  a  fumidiing  of  material  within  tte  lien  law  of  New 
lork.    In  re  Abbott  Gamble  Co..  (1912)  19&  Fed.  466. 

Where  part  of  a  claim  is  for  materials  and  part  for  labor  and 
the  claun  is  so  mixed,  the  contract  being  entire,  ttat  ihey  canntt 
be  determined  respectively,  ttere  is  no  lien  for  eitter.    Gogin  y 

B^JiTl  L'*'  ""rr    "^'"^  '■  ''^^'  <"^^)  • 
f '  t'  :      '  ^-  ^'^'"'  ^"^f  *"''  ^«P«-  Co.,  (1903)  36  N 

S.  B.  348,  (1904)  36  S.  C.  B.  93.    Where  the  property  owner 
joins  Witt  tte  contractor  in  giving  tte  order  for  material  to  be 
supplied  m  tte  erection  of  tte  building  and  it  is  charged  to  tteir 
joint  account,  the  owner  may  be  held.liable  for  tte  fuU  price  in  a 
mechanics'  liea  action  brought  •gainiTtS^rb^ttto^orce  w-" 
ment,  alttough  only  a  lesser  sum  be  due  by  Wm  to  tte  contractor 
A  materialman  is  not  entiUed  to  register  as  one  individual 
daim,  a  hen  for  tte  amount  due,  for  materials  supplied  by  him  to 
a  con  ractor,  against  all  tlje  lands  jointly  of  the  owners  of  different 
parcels  of  l«.d  who  have  made  separate  contracts  witt  the  con- 
tractor for  tte  erection  of  houses  on  tteir  respective  parcels.  Dunn 
y.  McCaUum,  (1907)  14  0.  L.  B.  249.    In  this  case  tte  owner. 
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w*i  »•  Act  did  not  tmpowtr  the  nutaridiiuui  to  ndftn  .  li«. 
for  the  totd  mount  Mdnrt  dl  th.  l«d  Jointly    XlJlW 

(BX)).  A  hen  for  fnmidung  new  m.teri.1  ud  replwin.  it  in. 
bndg.  c«not  be  ddaed  by  .  wbHxmtnwrtor  whi  ZStI  bJ 
«^c.  had  «.de  the  n«r  work  „d  nuterilr^.Z^'J^ 

tion^f"?^^'  '"'  °'*''^  ?*PP"«^  «id  u«d  in  the  con-truo- 

«titl^  to  «nk  npon  the  incre-ed  «!«•  in  ^  to  ^^ 
gag.  in  the  proportion  only  that  the  Tidne  of  the  auterid.  «Sn^ 

^.ly  «PpUed  by  hin.  be«  to  the  whole  cort  of  tTSL^d 
»ot  for  wy  part  of  the  incr«»e  bionght  lO^ut  o wSf '  ^ 
imputing  thi.  proportionate  ^^i^JZ^^'J^ 
to  amount,  pdd  the  lienholder  on  .cconntirr.T^^^^ 
Kt\^'  W.  Co.  r.  Du^  ^  ^„  (mg)1rD.T 

DubnrMmenti,  raeh  aa  money  adranced  to  «.,#.«•  i.* 

PJrt^the  purchaae  price  of  the  material,  fumidied  (SSTj 

87^  but  where  a  materialman  fnmidied  money  to  a  buiMinf ««: 
tnj^  to  purchjae  certain  material  which  the  mateZ^^ 
Te^'    r  """^^  ""'  "^^^  .  lien  for  the  amount  ^tZ^ 

"f  te.i^wlSr;f  ^'r.*^  ««PpUe.«  in3^  for  Z 
I-B.A.609.    A  pervn  fumidung  lead  to  connect  a  ho«*»  with 


'^r^^^'^' 


iti 
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Big.  Co.,  (1907)  72  N.  J.  Eq.  989  -  ^««wi 

i!^'^  "^  •«"«  «w«d  te  wort  id  Mhrui.  h  r^ 

ther  anMi  wififtf^T        ^  "«P«»v«iiMmt  of  red  property  fur. 
•"or  agroei  wiHi  the  owner  to  lue  that  n>iiM«.i.        ^    .  , 

Ab>.  Wt.  (N.r.)  50S.  ^*  '•  **"■  <•"•)  »«« 

^    *■""  *»«  M  *  Whole  was  never  com- 


Itt  Tu  LAW  07  xaoHAinct'  Lmrs  in  cakjou. 

pl«ttd ;  vudn  nich  dremiMtaiicM  the  olaias  of  th«  nutorUliMii  an 
not  wif oroMbl.  igtiiut  the  owner.    Aw<«»  t.  Hookwiih,  (1»1») 

A  atetfrnnit  in  aonswlMt  indtinit*  form  may  b*  held  niffleieni 
A  ttatement  that  the  work  performed  tad  nuteriaU  famuhed 
wm  "plumbing,  tinning,  fnrnMee  and  raagea,  ae  per  contract  to 
the  amount  of  $«,560,  and  additional  labor  to  the  aum  of  $77, 
making  in  all  $«,«87,  apon  account  of  which  there  haa  been  paid 
•MO,  and  leaving  a  balance  doc  therefor  for  $1,781,-  waa  held 
raffldent.    CWfce  t.  H»]flmm.  80  App.  Diy.  (N.Y.),  478. 

Hateriala  not  actnallj  wd  or  deliT«red  to  a  contractor  an 
not  "fnmidied"  for  the  pnrpow,  of  creating  a  •ub^ntractOr'a 
IMO,  although  they  are  wortblew  for  any  other  purpoae  and  were 
prepared  for  the  contractor  u^der  a  contract  which  he  broke  by 
"faring  to  aiioept  them.    Richmond  and  Irvm*  Comtruetion  Co. 
T.  Btehmond  By,  Co.,  (1885)  81  U.  S.  App.  704,  84  L.  R.  A.  688. 
Whether  the  transaction  waa  really  materiala  fnmidied  for  a 
buUding  or  merely  a  sale  of  a  chattel  it  mainly  a  ijuettion  of  fact 
If  It  be  thown  that  inch  chattels  are  to  attached  at  to  become  t  per- 
aangat  part  of  the  structure,  and  it  had  been  contemplated  by  the 
ptrtiet  that  they  thould  be  fumithed,  a  lien  may  be  enforced  by 
ftunithing  them.  See  cases  cited  in  Chapter  IV.,  «U«,  dealing  with 
"Futures.*' 

Artidet  rented  for  ute  in  the  conttmction  of  the  workt  are  not 
materials  within  the  meaning  of  the  ttatute,  and  the  peraon  who 
rents  such  articles  is  not  entitled  to  a  lien  for  unpaid  rental.  Trog 
Public  Work,  Co.  T.  Cit9  of  Yonkm,  (1911)  145  App.  Divi  (N.Y.) 

587.  A  workman  for  a  materialman  is  not  entitled  to  a  lien-   Allen 
T.  Harriton.  (1908)  9  W.  L.  B.  198. 

To  create  the  lien  the  sale  of  the  materials  must  be  with  refer- 
•nce  to  the  improvement  of  the  land  or  building.  Chopin  y.  Ptmo, 
80  Conn.  461.  As  to  facts  whidi  would  constitute  separate  sales  of 
materials  so  as  to  require  separate  registrations,  see  Stephent  Paint 
Co.  y.  Cotiinghan,  (1916)  10  W.  W.  B.  687;  Chadwick  r.  Hunter. 
1  Man.  L.  B.  39. 


mm  UMH  or  txi  mmuLiiAif.  m 

(Homm»ll  T   r«"    ,!!^        ^"^  *"  ^'^  '='^'*  0'  «"•  building 
wl  C.-^^  t"*  ^  '*""  ^•^'^  ^'""'y  •  fl^dinK  that  th.T 

nwiwitii  are  cliai^ged  to  the  contractor  ilone  itnot  arim^  t/L^  .w 
denojtUt  hi.  credit  w„  rehed  on  to  the  excln.::*  oTZ  ^^^^ 

for  m.ten«l«  .re  .trong  evidence  to  .how  to  whom  thev  we^iTIT 

Th™  (.  .  e^rt  to  th.  d»i«,™  in  «!.«„„  to  tl«  ,™«„ 
to  1.7  .era*™  or  Imd  tocIudM  hwli,,  th,  ^t^,,,  ^J^. 
^^X^  ;  "-"port-,™  «rf  4„i^  .,  m.hrid.Tf„, 

o"t .  hod,™,  „a  „  .^^  ^j  ^  ^  jj^„  ^__^^  ^ 
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Alberto  Act  it  hM  btMi  dMid«d  thrt  th»  Iko  woald  indud.  luwdiai. 
(JffliMI**  T.  Jf.  If.  BhMi  C..,  14  D.  L.  Jt  4M)  Imt  la  .  ISo 
«iMl«r  tU  BritIA  CdwnW.  Ad,  .  li«  for  iMiulH.  ol  Brtatoirte 
thtlMMiwliwthcyw«r»tob.MrfwMd«ikd.  F^MirtfaT.rW. 
ta-&,(m8)HD.L.B.ee».  Baton,  who fumltW.oontrictor 
with  hoTM  and  wagon*  and  drlTon  for  ua  on  pmniaea  ha  ia  im- 
proTingU«.titladtoali«iforth.lrhire.  Vammtiu  y.  VpUmd, 
wjHia.    A  claim  for  hauling  matariala  to  tha  building  aitaa  to  ba' 

paid  for  in  a  lump  amn.  tha  hanlaga  baing  done  l^  pa,««.  hiwd  bj 

th.  claimant,  and  the  price  including  tha  aarricaa  of  hia  horaaa  and 

•juipman^  the  claimant  haring  tha  right  to  .elect  the  mod.  of  doing 

^H^'  ^^l*  "^"^  '*'  wag..,  but  a  daim  aa  a  «ibK»ntractor. 
Sitfford  T.  McKat,  (WW)  »  W.  W.  B.  S80  (Saak.). 

The  materialman  ia  antifle^  to  indnde  in  hia  li«n  the  charg.  for 
oouT^ying  building  matwiala  to  tha  land  where  they  aia  to  ba  need. 
aathatdMigeahouldbaconaidaredpartof  thecoetaof  thematwial 

The  time  for  filing  a  lien  for  matwiala  fumiahed  to  a  contractor 
cannot  be  computed  from  the  dato  of  tha  laat  itam  in  tha  daim'int^ 
•ocountunlee.«,chitemwaathaaubj«stof.liM,.  BroHI^Sm^fard 
Cor.  Tktodort  Tslm  Co..  (1910)  S2  0.  L.  B.  176.  A  daimaat 
who  haa  rapplied  material  to  be  uaed  in  the  erection  of  a  building 
under  a  contract  by  whidi  the  material,  were  to  be  rapplied  from 

tame  to  time  and  haa  filed  a  lien,  whidi  at  the  requert  of  the  owner 
he  hu  nibae<ruanU7  di^shargad,  toking  inatead  an  order  upon  cr- 
tato  money.,  whidi  ordar  waa  not  paid,  cannot  upon  nipplying 
tethw  material  under  hi.  contract  and  within  the  atetaitory  p.rioi 

fll.  a  Uen  for  the  total  amount  of  hia  daim.  WoHiMm  r.  Frid- 
Ltwi,,  (1918)  88  W.  L.  B.  119  (Alto.). 

If  a  plaintiir  daima  to  retain  a  medianic'  lia^  by  mean,  of 
a^al  .uEEli..d  and  work  don.  after  the  oompletion'of  a  building 
and  aft^  the  arAttfijst  ha.  giyen  the  final  certiflcate.  it  i.  incum- 
bant  on  him  to^^orc  dmrly  that  the  material  waa  aupplied'and  the 

work  done  in  purrunoe  of  and  a.  a  part  of  hia  <^^al  agreement 
( Wmc  T.  lAmM^rg,  14  W.  L.  B.  477),  and  S^„ila«. 

ther  the  material  i.  reppUMl  in  good  faith  for  the  purpoae  of  com- 


•nto  who  h.T.  iJ^^l,^^:^  ^'  ^'  C-  ^  W.  Cllm. 
"Mtwid  oorend  br  their  mh.om.H--r      ?T^      *•••  *''''*  «' 

! .  .^Trs>"ru.t  S'L'nrr^^  o-^,..^ 

Towt,  116  HI.  188.  "  w«    M  poiperfy.    Proetor  t. 

A  materitlnuui  is  not  mtiti^  ♦«  «^  i  '  ^*'- 

claim,  ii  lien  for  ih.*^     ?^  "*"*•''  "  •>"«  indiTidwl 

.conCto".^in^m  r "  r"^'^  "pp««*  ^'y  ^^ 

--ortheer::^ro,tL"~r^^^^^^ 
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i>WMi  T.  MeOattum,  (1907)  14  0.  L.  fi.  W» ;  S$eiint9  Lumhtr  C: 
T.  PU$Mi,  (1»16)  »7  D.  L.  B.  441;  84  W.  L.  B.  858,  9  Suk. 
L.  B.  188.    Bnt  when  one  owner  cntm  into  an  entin  contract 
for  the  supply  of  nutorul  to  be  naed  in  MTtnl  boildingi,  the 
mtteriAlnum  cu  uk  to  hare  his  lien  foUow  the  form  of  the  con- 
tract, and  that  it  be  for  an  entire  snm  npon  all  the  bnildi|igs.    If 
the  owner  desires  to  invoke  the  statute  to  the  extent  of  having  the 
lien  upon  any  building  confined  to  the  value  of  the  material  going 
into  that  building,  the  onus  is  upon  him  to  shew,  the  facts,  and  if 
the  facts  cannot  be  ascertained  le«  violence  will  be  done  to  the 
statute  by  construing  it  as  indicated  than  by  rendering  it  nuga- 
tory in  many  instances  in  which  the  legislature  apparently  in- 
tended a  lien  to  exist.    Ontario  Lint  Auodaiion  ▼.  jBrimwood. 
(1910)  28  O.  L.  B.  17.    The  Massachusetts  decisions  uniformly 
hold   that  wtere  claimants  have  performed  labor  upon  several 
buildings  situated  upon  the  same  lot  under  an  entire  contract  for 
an  entire  price,  a  lien  is  created  upon  the  whole  lot  and  all  the 
buildings,  the  condnsion  being  that  the  parties  by  their  ccmtract 
have  connected  the  several  buildings  and  treated  them  as  (me 
estate.    WaU  r.  Bobiiuon,  (1874)  118  Mass.  489. 

When  can  materials  be  said  to  be  "used  "  within  the  meaning 
oi  this  legislation?  It  would  seem  to  be  sufficient  to  raise  a  pre- 
nimption  that  the  materials  were  actually  used  to  show  that  they 
were  furnished  to  be  used  in  the  building  and  were  delivered  to  the 
boilder.  It  would  be  onjust  to  require  a  materialman  to  prove 
oondusivBly  that  every  artieh  furnished  by  him  was  incorporated 
in  the  building.  It  is  not  necessary  that  the  materials  should  be 
delivered  at  or  near  the  building,  so  long  as  they  are  {riaced  any- 
where upon  the  land  to  be  affected  by  the  lien.  In  one  American 
case  it  was  held  that  the  materials  might  be  delivered  at  some  other 
accessible  place  agreed  upon,  and  convenient  for  use  by  the  con- 
tractor or  owner.  A.  B.  SkorHa  Co.  r.  Attn*  Indemmiy  Co.,  184 
N.  W.  618.  But  this  would  not  be  accepted  as  a  correct  construc- 
tion of  similar  provisions  in  the  Mechanics'  lien  Acts  in  Canada. 


IfT 


ram  uar  of  tr>  icatbuauuk. 

«to  .t  .  plw  d-ign.ted  by  the  contracting  party,  .nd  that^ 
bmldang  w«  thereafter  complet^i  with^„^o/^  ^„  * 

«  dehvered  were  u«^  in  it,  conrtruction.    Octroi  LumbercTr 
Braddock  La^,  .tc.  Co..  (1907)  84  Ark.  m     vttZ  M 
bert.  Act  it  ha.  been  decided  that  one  who  deliver  ZL^L  t 
u«  «  a  building  under  courw  of  conatruc^on  bv  a  Z^I^ 
J«.^rthelatter>.default.andthet.k;^^^^^ 
property  owner,  entitled  to  a  mechu.ic.'  lien  for  auch  of  the  .1 
U«l.  «  were  .ubaequenUy  worked  into  the  buildi^jt,!  f.^ 
tWe«  there  w«  .  bdance  payable  by  the  ownerTthe  Z^r 
pt.^        •  "^'r^'  -  by  a  per«»„l  J„dg„,„t  a^  ^' 
propei^^owner.    Canai^^  E,uipn^t  Co.  r.  Bell.  (19^1^- 

to  mterul.  wh«h  are  the  ml^t  of  oonditionallde  wher^  tJ! 
proper^  doe.  not  p..  tiU  payment,  and  al«>rLciJ^l* 

It^l^  ^T.   '"  ""*  '^  *"•  ^^«»  l««i-*tion^d^ 
-  the  Condibonri  Sale.  Act  (B.  8.  0.  1914.  c  lie)  eiiaf.    ft 

^l«.d  for  nutenal.  .upplied  for  the  erection  of  a  buildiT' 
^  .  Mechtmc.'  Lien  Act.  in«.t  upon  the  term,  of  a  co^ 

HB^P^nt.  they  cannot  r«ik  a.  lienholder.  Ind  con.^  wS 

daJ^  *fa«  "•terilinw  ha.  contracted  to  .upply  all  of  a  certain 

«g.M  motioned  m  the  .peciflcation..  and  he  .up,lie.  not  only  the 
good,  which  were  i»  mentions!  but  further  nuterial.  which  were 


■"""§ 
■^1 


■4 

i 


188 


THB  ia.W  or  lOOKAinOl'  UBTS  DT  nA«*PA, 


contemplated  l^  hi*  ocmtrtet  m  eztrw  or  additiou,  to  tha  tmniiiit 
of  wliidi  the  fixed  price  wm  nOijeet  to  moieeee,  the  lien  fw  the' 
entire  biU  it  not  loit  hj  the  bpee  of  Oe  etatatofjr  period  fw  filing 

li«u  between  the  iMt  ddiveiy  of  tiMt  potrtion  of  the  feodi,  the  diM 
end  qoantitiM  of  which  wwe  akowm  ia  the  tpedfiflatioM,  aod  (he 

later  delivery  of  the  estne;  the  ttM  ii  «Mh  euee  ie  ia  time  if  fiki 
within  the  etetatoiy  period  foUewtaf  tb»  lut  ddivery  of  otrae. 
FUtt  ▼.  World  Cotmtnetim,  (W14)  U  J>.  L.  B.  688  (B.C.). 

A  meehMiioB'  Umi  will  attBch  for  aU  aMteriab  rapplied  in  tiw 
erection  of  a  buildiog  atthont^  <Im  time  ior  fting  has  ezpmd  as 

to  cwtain  elanas  of  material,  ofdered  at  a  diflerrat  time,  where  tt  is 
shewn  that  tiwre  war  a  prior  agreement  to  pordiase  all  material 
raqaited  foar  the  building  from  such  vendor.  WkUlodt  v.  Limeg,  10 
Bask.  L.  B.  877,  (1817)  8  WaW.  B.  871,  88  D.  L.  B.  58.  Whew 
the  pnpertj  owner  joins  with  the  oontradxv  in  giving  the  order 
•for  m^trial  to  be  snpidied  in  tiie  erectUm  of  the  building  and  it 
is  charged  to  their  joJnt  aooonnt  the  owner  may  be  held  liaUe  fw 
the  full  price,  although  only  a  lesser  sun  is  doe  by  him  to  the 
OMitractor.   fio^erv  Lumbtr  Co.  t.  Onff,  10  D.  L.  B.  688  (Bask.). 


CHAPTBB  VIII. 

Thb  "OwKn"  AKD  KI8  "limun." 

The  p«Mn  who  i.  sought  to  be  held  reeponuMe  for  the  p»t- 

ment  of  the  djim  »u.t  be  «i  "owner"  of  the  p«,perty  witiSn 

the  »e«„y  of  th.t  tenn  «  n«^  in  the  Meduaiol'l.n  Act 

under  which  the  proceedings  are  taken.    The  Uen  attache,  to  the 

■  ^Z"'^\f  "•*  owner  in  the  redty  upon  which  or  in 

i«pect  of  which  the  work  or  serrice  is  performed  or  the  materials 

pUe^  or   fnmiri»d.    A  lien   cannot  be^^istained  nST^ 

JT"**  ^  ^"**^  °'  "*'^  in  the  land  to  which  this  lien 

T.  Shuid,  Comtruetton  Co.,  (1909)  76  N.  J.  L.  761.    Actual  pos- 

nght  tt,  register  the  gr^it,  and  thereupon  to  become  the  owner  2 
ItLT'^  "ir***^  "  "*^*  'P"°  '^^'^  •  "«**°i"'  lien  "»y 

LV"  '^°  <^^->'  ''"'*  d«^*»  «-t  a  squatter  on  (W, 

bnJding  fl««Km.  holds  himself  out  to  be  the  «  owner  "  of  the' land 
•nd  will  be  regarded  as  haring  an  "interest"  in  the  land. 

^qr^  to  do  the  work  or  fumidi  the  material,  by  some  one  haying 
«^r  an  interest  m  the  land  or  an  interest  in  a  contract  JSJ 
^tt  the  owner.  Thepersonwithwhomthecontractwasm.de 
must  be  an  "owner"  or  else  some  reUtion  of  the  parties  must 

Mm,  (1900)  «7  O.  A.  B.  864;  Wtbb  t.  Qag,,  (1908)  1  O  W  B 

«8  0.  B.  416;  Orah^  y.  i^a/i,^,  (i884)  8  0.  B.  4^^  9  0  B. 
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458.  Sm  alao  Oarmg  t.  Hunt.  (1896)  91  O.  B.  149;  Fmrekmgh 
V.  SmUh.  (1901)  13  Man.  609;  Baker  v.  FtH»am»,  (1916)  83 
B.  C.  B.  184. 

"Owner"  it  a  TtrUble  term,  (Prentiee  r.  Brown,  (1914)  17 
1).  L.  B.  36  (Alte.)  bat  tiie  felWwing  definitian  in  the  Ontario 
Mechanics'  lien  Act  is  rabitantially  the  aame  aa  in  the  other  pro- 
vincial Acta, — 

" '  Owner '  shall  extend  to  any  person,  body  corporate  or  poli- 
tic, indnding  a  mnnicipal  corporation  and  a  railway  company, 
having  imy  estate  or  interest  in  the  land  upon  or  in  respect  of 
which  the  work  or  service  is  done  or  materials  are  placed  or  fur-' 
niahed,  at  whose  request  and  (i.)  upon  whose  credit,  or  (ii.)  on 
whose  behalf,  or  (iii.)  wifli  ,whoee  privify  and  consent,  or  (iv.) 
for  whose  direct  benefit  work  or  service  is  performed  or  materials 
are  placed  or  furnished,  and  all  persona  claiming  under  him  or 
them  whose  rights  are  acquired  after  the  work  or  service  in  respect 
of  which  the  lien  is  claimed  is  commenced  or  the  materials  fur- 
nished have  hem  commenced  to  be  furnished."    B.  S.  O.  c.  140, 
s.  2  (c).    Under  the  Alberta  Mechanics'  lien  Act,  B.  S.  A.  1906, 
e.  81,  a.  11,  a  mechanics'  lien  may  be  acquired  on  demised  pi«- 
mises  for  making  alterations  therein  under  contract  with  iihe 
lessee,  where  the  landlord  with  knowledge  tliat  the  woA  was  in 
progress,  failed  to  give  notice  of  non-responaibility.    Under  that 
section  the  right  to  a  lim  on  demised  premises  for  makiiig  altera- 
tions therein  under  a  contract  with  the  lessee  is  not  limited  to  such 
alterations  aa  are  braefidal  to  and  which  increase  the  landlord's 
interest  in  the  property.    Peters,  Bokh  v.  McLean,  (1913)  18 
O.  L.  &  S19. 

No  precise  general  rule  can  be  laid  down  declaring  what  con- 
stitutes «  request "  or  "  privity  and  consent "  of  the  owum.  Some 
confusion  may  have  arisen  because,  in  some  instances,  in  deciding 
a  particular  case  upon  its  own  facts,  attempts  were  made  to  state 
a  general  rule,  which  rule  as  therein  stated  was  too  broad  for  gen- 
eral application.  In  dealing  with  this  question  each  case  must  be 
determined  by  ite  own  facta,  and  while  there  may  be  special  dr- 


by  the  .Ututoiy  definition  o^':^r";„7r»»*'  ^"^'-^ 
work  or  »ere  knowledge  th.t  theZi  »  i  ^"*  ~"*^*  **»  *^« 
•  nK.rtg.gee  li.ble  ^^l^"  ^"*  "  »^  ^-  ^i"  not  nuk. 

An  tmpud  vendor  who  ndTsnoM  fn«j.  *    xv 
««ild  npon  the  land  i.  not  ^^TZr^JV^J""^'  "^ 
to  MeehttiC  Uen  for  work  Hn„!      I  *"  '"''''^  "«  ^^d 

contract,  with  thTp^'  '^.f/  "t^"  '-^^^  -der 
«^-  for  the  puW^ ^t*  '"**  r.^'"  "  deenu^  .  "aort- 

i^-«*««  Br«*  Co  ;' F^k!!^- ^  ?•*«*' ^«  0- ^  B.  ^^^^ 
D.  L.  B.  4«0.  "*^'  Ookmuation  Co.,  (mi)  86 

Within  the  Zu^^Zl^'^"^»P"^-  A-re^p.e.t" 
of  cir«un.tM.ce.  iZ^f  ^  .^,^  ^  '"P"**  '«"»  »  ^"iety 
it  to  the  diSnlLt  H  t^'ut^  l:^'"^  *  ^•^  «>'  ^«^'  '^^^ 
.carding  to  p,  J  ^he*^^:^Tr  ^  h'  TJ^  '"^ 
-tr.t  With  the  plainti^  ^hniid  1^^  .  V;r.d"'l; 


in 
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the  taking  fram  H.  of  u  agreement  to  bnild  waa  a 
from  T.  and  that  the  intereat  of  T.  aa  owner  waa  anbjaot  to  the  lien 
of  tiM  plaintiff  wider  the  Act  Orr  t.  Bobtrtton,  (1918)  84  0.  L. 
B.  147.  It  hu  been  held,  howerer,  that  a  defendant,  B.,  a» 
pnrehaaer  from  the  defendant  8.  of  land  upon  whidi  S.  waa  nest- 
ing honaee,  ia  not  perwmaUy  liable  aa  "owner"  for  work  done  and 
materiala  rappli«>d  by  a  company  in  and  for  the  building  of  the 
hooaae,— aome  of  the  work  having  been  done  and  aome  of  the 
materiala  baring  been  rapplied  after  B.  took  poeaeadui,  bnt  the 
company  having  had  no  commnnication,  direct  or  indirect,  with 
him  in  regard  to  wotk  or  material'  It  oonld  not  be  aaid  that  iriiat 
the  company  did  wu  done  at  B.'a  reqneat,  ezpreae  or  implied,  or 
npon  hia  credit,  or  (m  hia  behalf,  or  with  hia  privity  or  oonaent,  or 
for  his  direct  benefit  CMt-itaU  Plat*  Gkm  Co.  r.  SoMMii 
(1918)  84  O.  L.  B.  604. 

It  may  happen  that  the  work  turns  ovt  to  the  advantage  of  the 
owner,  bat  this  drconutance  wonld  not  neoeaaarily  establish  the 
fact  that  the  work  waa  for  his  "  direct  benefit" 

A  person  is  not  an  "owner  "  so  aa  to  make  his  land  liable  to  a 
lien  for  materiala  sapplied  under  a  contract  with  the  tmant  f or 
the  purpose  of  adding  to  or  improving  a  hotel  upon  the  land  in  the 
possession  of  the  tenant  with  an  option  to  purchase,  unless  there 
is  something  in  the  nature  of  a  direct  dealing  between  the  owner 
and  the  peraon  furnishing  the  materials.  Bddy  Compamig  Limittd  t. 
ChombtHain,  (1917)  46  N.  B.  B.  261.  The  owners  of  four  lots 
executed  an  agreemmt.  to  sell  than  to  mie  Irving  who  waa  to  mtVf 
a  cash  deposit  and  undertake  to  build  four  konses  on  the  lots,  the 
vendors  to  advance  $6,400  for  building  prnposen.  On  completion  of 
the  houses  and  on  receipt  of  tiie  balance  of  price  and  amount  of 
advances  the  vendors  were  to  eucute  a  deed  of  the  lots.  Irving 
gave  contracts  for  the  build'ng  which  was  partly  completed,  and 
$8,400  was  advanced  by  the  vendors  when  Irving  became  insol- 
vent, and  the  vendors,  under  the  terms  of  their  agreement,  gave 
notice  of  forfeiture  and  took  possession  of  the  proper^    Prior  to 
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b«  Wdm  brought  «^a  for  ea£oroe««.t  th«^i  .-u.^  S! 

T^J^   tJi««ow  irw   not  luU,   to   p.y  for  tlM  l.bor 
21S1:LT^  for  tb.  building  of  tb.^  oTlrlS; 

that  th.  Act  doe.  i,ot  «itb«ri..  th.  regi.tr.tion  of  o».  li.n  tor  J 

»ale«,  perhtpe,  m  a  CMe  wh«.  the  lien  cUimnt  did  not  know  Md 
ill^^r"**^^  '*'**"  *^  "•  "«»'  *»>•*  the  l«.d. 
MOHt,  (1»16)  85  Man.  L.  B.  718. 

knowl^rfffi  that  bmlding  wm  going  on  upon  the  land  d-  n^ 
«T^-  JlT'r^"^  ,or  c«.  the  p,«W  be  deZ  ^ 

l^Jtir;'^*"*^""--    **^^of.^i.trati«i„T 

D.  L.  B.  846.  88  0.  L.  B.  665 ;  IfaoMJ  Bride  C:  t.  7mJ  88 
D.  L.  B.  464.  86  0.  L.  B.  548.  ^^' 

A  eontr^rtort  offer  to  build  a  pdr  of  eemi^t^Aed  houee.  on 
hro  ad^ouung  lot.,  owned  by  diibr«.t  p.r«.n.,  n«mng  ^Z 
term,  for  e«A  hou«.  but  addrn^d  to  both  ownm  toi^thi^  Z 
Pl«.  a  dut.nct  acceptance  by  e«A  of  then,  and  the  3^;t 
one  doe.  «»t  create  a  Joint  oont.^  binding  on  both  rsutTe^' 


IM 
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J^  loti  to  •  n«*«u«'  li«i  tor  nurtwi.1,  imUb»i  for  both 
■^t«d.  fanud«^  on  tl»  iidjeining  l«rt  not  rt  "bi.1^ 

«  ^f  Tt^*'*-"  ''••'^  ^-  ^•^'  <«")  »^^  J 

7f.    But  il  two  pmens  Mch  owning  in  wTmlty  one  or  two  ad- 

*>Wng  lot.  «rt«  into  .  joint  oo«t»ct  tor  work  to  b.  a«i.  rbi 
of  under  «  .gwen«,t  trotting  both  lot.  m  one.  .  n^dunS 

Im -ey  be  filed  on  both  p.«»l..  De^  r.  KaJridTuTY 
Aj.p.Di.ar-.    ThedietinetionbetwZnLfoJIr^^^'SlLi 

« <»  two  »p«te  contrect.  wherett  in  the  Utter  CM.  th«;  wT! 
jomtoontoect  A  lien  which  .ppe«.  to  be  for  work  dooe.  irt  thl 
«rtjnce  of  other  per^  without  indicting  thet  the  w^  den. 

ta^  «^  tte  cm^r-.  wbM,«nt  ^dertiAing  to -«une  mh  ii 
Onmt,  (1816)  «7  D.  k  1.  4ia  (SMk.>. 

To  cre«i.  .  lien  on  the  pi«perty  ol  the  mrmv  in  inor  el  Ik. 

"Mi««liMB,  thew  mart  be  .  r.,Mrt  of  the  owiMT  end  •  wm^ 
<rf  the  Bwterub  in  porsiuuio.  thenof.  either  ua.  thTl-lZf 

«^t  or»  hi.  l^hnU  or  with  hi.  pri;i;t:eZLt^  ^^ 
Jwotbeneit   5W<ry  ▼.  i«K..  (1906)  10  0.  L.  B.  6W  bSmV 

»«*»".  (19I7J  46  K.  B.  B.  «61.    If.  in  .dditioB  to  the  nm^ 
«M  or  other  of  thew  ritenMrtire  condition,  eriet  lie  fi«  i,  ZZl 

^Dii^T'^fr^  ^-^  ^-^  ^- ^•-'^ 

,-»/'Jrr,  ^"•*<»"«l»««-iM)t  entitled  to  regieter  MOM 

admdnid  cUun,  a  li«  tor  the  ^„t  j^  ,^,  ^^^     J-J 

!L  J'*^~°*'"*"''  -^-i-t  •"  tt»e  1«A  Jointiy  TZ 
o^er.  rfdilhtent  pereel.,  who  h«l  nude  operate  o«Bt»^ 
the  contr«,tor  for  the  er«,tion  of  hon«»  oa^hdr  Z^^ 
^r  do  th^  he.  „ch  intereet  in  one  ^^ZTlL"^ 
owner,  -o  «  to  charge  the  other',  hmd  for  nuteriiO.  fnr-Aed 
.»  the  owner*.  r«n««t  or  far  hi.  beneit.    8.cmU9  Lumb^  c,.  r. 


■^"^^V".""^ 
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^<W«)«7D.L.B.441.»SMk.LB.188.84W.UB. 

^«.  i?««Mi*,  ri  Hun.  (NX)  8.    Wh.w  .  «„d,;  ™; 
T.  irajm.  44  N.  J.  L.  157;  Sehmak  ▼.  Jf««J,  I85  (N  Y  )  IM 

rjTii^iirLTj?'  r  '^-*  *'•  iien!w^«7; 

aT/'^i    ^:       *•  **^-    ^°^  *•»•  ^^^  MeduHuc.'  Lien 
»ww     whtt  »,.d  with  the  inteppretatioii  cUwe.  •.  8   t.^  4 

w^Tb^trszit:/*  ^  •«"  »»Jd  that  ,1^  th. 

^,  thM  wUJ  be  ■oiBaeiit  ground  for  chMgin*  ^71*.*.  J«! 

Cte.  1098.  '^^noM,  9  Aa.  ft  Sag.  Am. 

K.  r^l!^*!!^:  '"^  "  •^''  *»'  *^  contrwting  "owner"  •ill 
^  !«..  the  lien  en  .till  be  ol.im.d  vUn.t  the  eeUte  « 

1™/      ,1.  *"'    '^^  '^"'^   'intereet"  i.  the  brL.«^ 

t.m  ,pphc.hle  to  cl.i„«  in  or  opon  ,«U  «t.te.  in  t  oX^J 


nt>  uw  ov  aoxAvtoi'  umn  or  i^^^n 
ligaUeMoa  $mim§  mta  ti  aU  «Umm.    It  k  hnti  mmuIi  te 

Si?/:,  iir* "  "^  **^  ••  ^- °- ^  *»•  An««tt«<« 

ft«wn  I«^  who  iooq^  woik  tad  mtrtd.  i^jplkd  to  th.  «c^ 

•I  •  budding  th«ciii,  iMlds  hiiMdf  oBt  to  be  th.  «  own.  -  of  tt- 
taDd  and  will  bo  ngudtfd  m  l»Tiii(  .»  -iatowrt-  la  tho  Und. 
M^cdmiM  T.  ir«<l,y.  (1918)  8  W.  W.  B.  910  (B.C.).  An  «toto 
ta  M«.i«d«  I.  0  logd  ..trt.  ttd  wiU  wpport «,  «^  «do,  th, 
Moehttici'  lita  Act   Am*  T.  jr«,  (1914)  88  N.  J.  U  18T. 

lU  u.|«^  ol .  1..,., ««,  M^iunki' Uon  Acti  «,ai«  thTwT 

•ttt  of  tt.  W,  in  wfitiiif,  oigBod  Iqr  him  upon  tho  clid«  of  Ikn 
Dofon  the  foe  einiple  oin  bo  dtaigod» 

A»  a  gononl  mlo  the  Uen  only  sttMfaoa  npon  tho  eatato  or 
iatereetof  the  owner  at  the  time  the  work  or  aerrioe  ia  performed, 
or  aie  materiaU  famidied.    If,  howerer,  an  owner  baring^ 

•VritaWe  eetato,  iabjeota  that  aetata  to  a  mechanicf  lien  and  after- 
ward!  Mquim  the  fee  iimple  or  other  larger  eetate,  eneh  larger 
•rtatewiUbewibjecttothelien.  The  owner  may  be  eetopped  fwm 
letting  np  the  enbeeqnent  porthaee  in  anawer  to  the  daim  of  the 

WW.  Y.  810.    Where  labor  and  materiali  are  fnmiahed  onder  a 
«mtract  for  the  conetmction  of  a  bnilding  f or  a  pereon  who  at  the 
tune  of  making  the  contract  ha.  not  the  title  to  the  land  on  which 
the  b».Ming  i.  to  be  bnilt,  bnt  who  afterwarda  acqnirea  it,  the  lien 
ex^ad.  a.  well  to  the  Ubor  and  materiali  fnrniriied  before  the 
dejd  wae  delirered  a.  to  thoee  fumidied  afterward..    TM^j. 
nUhn,  (1908)  198  Mam.  178.    The  meet  frequent  h^:,  oTan 
equitable  eatate  becoming  chargeable  i.  that  of  a  purcha«r  under 
a  contract,  which  ha^  ,.ot  been  fully  completed,  the  purchaMr  not 
h«Ting  acquired  the  logd  title.    Bren  then,  if  upon  the  comple- 
tion  of  the  contract  the  vendor  take,  a  mortgage  for  the  purofaaM 
money,  it  become,  a  prior  mortgage  under  the  Act,  and  the  Ten- 
dor',  utereet  in  the  property  i.  only  chargeable  to  the  extent  pre- 


m  "omnm' 


^»  toM  "  fwimmt." 


m 


•«riW  In  th«  Act    a«  •.  14,  i.^  »  of  Ontario  Act  ttd  «»--. 

™»^««^li,d  nrntoml.  «nd^ darned  .  li.n  Mg^^  def .ndttt 
^^TT^  "^  »t  WM  Md  th.t  the  li«,  only  .xtond^irSL 
•Ptftifcte  ^ter-t  of  d,f.nd«,t,  and  tlut  the  eUiL  J^ToT 
•Mid  aboold  be  dinniMed     Th-  «-«  «  •    •  TT  "••'™*  *"^- 

Mjn.  Mr.  the  drf.nd«t  i4md  to  p«roh«.  l^d  iroL  D  Ti j; 

pji4  M  d.,.nd«t  ^^n.tCnlr  s:t:  rrz 

"otioe.  .nd,  therefore,  the  lurree,  LrwL  .tiirT  ?  '"*^""* 
plaintiff  did  th«  wnrfc  ^'*^'  ™*  *"  "ti^I  subwtuig  whon 
f-uiuu  aia  tne  work.    The  parties  mnat  h*  -—— j-j 

enforced^d  "e  t^Jt  o'^^JfT*  "^^  •  »-  "^t  b. 
cha«  wa.  nnt  r.  u,  !  P^°  ^""«  ^  "P^on  to  pur. 
cha«  wa.  not  chargeable  unloM  he  had  brought  him«,lf  within^ 
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provisioTii  of  the  Act.  Anderson  v.  Oodaail,  (1900)  7  B.  C.  B. 
404.  In  Saskatchewan  it  has  been  held  that  where  the  defendant 
held  the  land  under  an  agreement  to  purchase  he  had  an  interest 
or  estate  on  which  the  lien  would  attach.  Mountjoy  v.  Heward 
School  District  Corporation,  10  W.  L.  R.  282. 

A  person  in  actual  possession  of  land  has  a  title  thereto  as 
against  all  the  world  except  the  true  owner,  and  has  a  suflScierit 
interest  to  come  within  the  meaning  of  "  owner."    Blight  v.  Ray, 
23  O.  R.  415;  Reggin  T.  Manes,  62  0.  R.  443,  but  in  order  to 
amount  to  an  interest  which  would  support  a  lien,  the  actual  pos- 
session or  interest  must  tidst  at  the  time  the  materials  were  or- 
dered.    Oalvin  Walston  Lumber  Company  v.  McKinnon,  (1911) 
16  W.  L.  R.  310.    A  lien  can  attach  to  any  equitable  title  or  inter- 
est or  to  any  other  interest  which  can  be  ponveyed.    Montandon 
V.  Deas,  48  Am.  Dec.  84;  Tracy  v.  Rogers,  69  111.  662;  Franklin 
Sav.  Bank  v.  Taylor,  131  111.  386.    A  person  cannot  by  a  wrong- 
ful act,  such  as  trespassing,  constitute  himself  an  "owner."    If  a 
person  without  any  authority  from  the  then  owner  erects  a  building 
upon  a  lot  of  land  and  subsequently  becomes  owner  of  the  lot  on 
which  the  building  is  standing,  any  interest  which  might  have 
been  claimed  by  him  in  the  property  under  a  lien  previously  as- 
serted by  him  merges  in  his  title  as  owner.    Oalvin  Walston  Lum- 
ber Company  v.  McKinnon,  supra.    Where  a  conveyance  of  land 
was  made  to  a  husband   and  wife,   each  of   the  grantees  is  an 
"owner"  under  the  Mechanics'  Lien  Act,  and  may  by  contract 
subject  his  or  her  estate  to  a  lien  for  improvements  on  the  land, 
though  the  other  does  not  join  in  the  contract  (Independence 
Sash  Co.  T.  Bradford,  (1911)  134  S.  W.  118) ;  but  a  statute  vest- 
ing in  the  holder  of  a  special  timber  license  all  rights  of  property 
in  all  trees,   timber  and   lumber  cut  within   the   limits  of  the 
license  during  the  term  thereof,  was  construed  as  not  giving  any 
estate  in  the  land  itself  chargeable  under  the  Mechanics'  Lien  Act. 
Rafuse  v.  Hunter,  12  B.  C.  R.  126.    Under  the  Manitoba  Act  a 
claim  of  lien  cannot  be  "realized"  unless  the  person  who  is  the 
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regiatered  owner  of  the  land  at  the  time  of  the  commencement  of 
the  action  18  made  a  party  to  it,  or  unless  there  is  some  other 
a  tion  pending  to  which  such  owner  is  .  party,  in  which  the  claim 

rL439,  u  d:^  B.ir^*'^  ^'  ^'^-^^-^  <^^^«)  ^^  w. 

A  vendee  in  possession  is  an  "owner"  (Beck  v.  Catholic  Uni- 

^rt        If'*^  """"  ^''''^  ''*^  ^'^-  ««'  ^^^'^-'^on  V.  Berg. 
■   174  Mass.  404),  and,  indeed,  a  mere  possessory  interest  or  even 

/rT'";      '  r^'''''  ""^  '*"°^""««  '"^^  to  '^^'^te  a  lien 

686)    although,  sometimes,  possession  is  not  suflScient.  Fletcher 
V.  Stedman.  159  Mass.  124;  Tracy  v.  fic,e„,  69  111.  662.    A 
mortgagor  is  an  owner  until  after  decree  of  foreclosure.    Davi,  y 
<i^nectxcut  Mut.  Life  Ins.  Co.,  84  111.  508.      A  mechanics'  lien 

fl.  Tr,,        ^^^"^"^  ^^'''^  *»*  "  ^^t^"'*  to  Crown  land, 
does  not  follov.  on  the  title  if  the  Crown  grant  issues  to  ano^ 

person   /„  „  The  Land  Titles  Act.  (1919)  1  W.  W.  B.  6«8  (Sask  ) 

Upon  the  registration  of  a  grant  from  the  Crown  where  a  mechan.' 

^  hen  IS  filed  against  the  interest  in  the  land  of  a  person  other 

ttan  the  grantee  the  lien  should  be  followed  on  the  title  unless  the 

grant  shows  on  its  face  that  it  is  a  homestead  grant    In  re  Th» 

Land  Titles  Act.  (1919)  2  W.  W.  B.  39  (Sask  ) 

Chl^"'  ^l^"^^    *^"*   *   P"*°"   "'•'y    '^^"^  »  partnership. 
Chnsttan  v.  Ilhnois  Maileabh  Iron  Co..  92  lU.  App   320 

111  t«™t'  "'^  ^  *°  "°^""  ^P""^**-  ^'  Kroeschell.  161 
111.  ^5%;  Weaver  v.  Sheeler.  124  Pa.  473.  A  contract  for  neces- 
sary repairs  made  with  trustee  to  whom  the  land  has  been  conveyed 
intrust  to  secure  and  pay  over  the  profits  above  and  beyond  all 
necessa^  expenses,"  will  support  a  mechanics'  lien  (ChatUm  y 
RjUnd  92  X.  C.  340),  but  a  contract  with  the  trustee.  To  I ' 
only  authorized  to  collect  rents,  for  large  and  expensive  improve- 
ments in  excess  of  necessary  repairs,  would  not  entitle  the  con- 
tractor  to  a  hen.    Herbert  y.  HerheH.  57  How.  Prac.  (N  Y  )  33 
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A  tnutee  who  is  authoriied  to  build  may  encnmber  the  ertate  with 
•  mechuios'  lien.    Taglor  v.  Ooldaorf,  74  lU.  884. 

A  mechanics'  lien  attaches  to  the  leasehold  interest  and  to 
buildings  erected  by  one  tenant  and  sold  to  another,  who  has 
•cquired  a  lease  of  the  same  interest,  and  this,  notwithstanding 
the  removal  o£  the  buildings,  at  the  end  of  the  term,  is  expressS 
required  by  the  lease.  Zabriski  r.  Oreattr  America  Ezpotition 
Company,  (1903)  62  L.  B.  A.  369.  The  question  whether  a  lien 
«»n  be  created  by  a  trustee  against  a  trust  estate  depends  upon 
the  terms  of  the  trust  But  property  held  in  trust  is  not  subject 
to  a  mechanics'  lien  where  the  trust  deed  has  been  duly  recorded 
and  prohibits  the  creating  of  a  lien.  Franklin  8.  Bank  v.  Tovlor 
(1890)  131  111.  376.    An  agreement  between  vendor  and  vLee' 

that  the  vendee  shaU  erect  oertw  buildings  may  make  the  vendee 
an     owner."   P»«&«»  y.  Man$i»,  186  Dl.  72;  Bordm  t.  Mereer, 
168  Haas.  7.    The  vendor  and  vendee  cannot,  by  „Ktet  agree- 
ment,  prejudice  the  rights  of  the  Uen  claimant.    Hendenon  r 
ConnoUy.  188  lU.  98;  Malmgrm  y.  Phinney.  60  Minn.  467-  18 
L.  fi.  A.  763.    A  purchaser  under  a  deed  held  in  escrow  may  sub- 
3«!t  his  interest  to  a  lien.    Chicago  Lumber  Co.  y.  DHUm,  13  Colo. 
App  196.    A  mechanics'  lien  cannot  be  acquired  (under  seetiob 
11  ^  the  Alberta  Mechanics'  Lien  Act)  on  demised  premi«»  for 
building  or  phwdng  therein  at  the  request  of  the  tenant  chattels 
or  trade  fixtures  which  he  may  remove  at  the  eipiry  of  his  twm. 
Feion,  BohU  S  Co.  y.  Jfcleon,  (1918)  18  D.  L.  B.  619. 


.     CHAPTEB  IX. 
EMBnxiM  TO  Bind  as  "  Owkbu' 


To  aKertain  the  rights  and  liabUitiea  of  an  "owner"  where 
it  18  ionght  to  churge  his  interest  in  the  particular  lot  of  land  with 
a  lien,  tw-,  important  provisions  of  the  Medianics'  Lien  Act  mnst 
be  considered  and  read  together,-viz.-the  section  creating  the 
lien  and  the  section  defining  the  meaning  of  the  term  «  owner." 

These  two  sections  in  the  Ontario  Act  correspond  substantiaUy 
with  other  Mechanics'  Lien  Acts  in  Canada,  and  one  section  pro- 
rides  that:— 

Unless  he  signs  an  express  agreement  to  tue  contrary  .  .  . 
any  person  who  performs  any  work  or  service  npon  or  in  re- 
spect of  or  places  or  furnishes  any  materials  to  be  used  in 
the  making,  constructing  .  .  .  any  erection,  building,  .  .  . 
for  the  owner,  contractor  or  sub-contractor,  shall  by  virtue 
thereof  have  a  lien  for  the  price  of  such  work,  service  or  ma- 
tenals  upon  the  erection,  building  ...  and  the  land  occupied 
thereby  or  enjoyed  therewith  or  upon  or  in  respect  of  which 
such  work  or  service  is  performed,  or  upon  which  such  ma- 
terials are  placed  or  furnished  to  be  used.  B.  S.  0.  1914.  c 
140,  s.  2  (c). 

The  other  section  defining  owner  is  as  follows:— 

"Owner"  shall  extend  to  any  person,  body  corporate  or 
pcJitic,  including  a  municipal  corporation,  and  a  railway  com- 
pany,  having  any  estate  or  interest  in  the  land  upon  or  in 
respect  of  which  the  work  or  service  is  done  or  materials  are 
placed  or  furnished,  at  whose  request,  and  (i)  upon  whose 
credit,  or  (ii)  on  whose  behalf,  or  (iii)  with  whose  privity  and 
consent,  or  (iv)  for  whose  direct  benefit  work  or  service  is  per- 
formed, or  materials  are  placed  or  furnished,  and  all  persons 
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claiming  under  him  or  them  whoM  «»i.*. 
the  work  or  .rvi.  in  r^Z^ZT^ZnlT^T 
be  fumiBhed.    B.  S.  0.  1914.  c.  140.  ,.  2  (c)  ^ 

And  there  ia  also  a  later  section,  B.  S.  O   Iflu  o  lAn       o 
which  provides  that  the  lien  dull  atLui  unonth!  1  I       '• ''  *' 

-o.theownerinthepropert.menrri:trerrr 

i  Jeer  tir;::  ir:^  rr *  -  ^--  - 

•actions.    It  is  pia  n  ^l^    ^  ^     *  'orsgoing  or  similar 

one  the  right  to  a  lieT^T^T^'      .^     °««««nly  give  to  any 
to  cmte  L  en  a  i^^cs,  .^V^*''/**'  on  the  other  hand! 

tween  the  person  P^ot:^  the1.lT<; t^TT  T"*"^  ^ 
"d  the  "owner  "  of  thT^pT,;  "*      ^    "^  *"'  "**«"«^' 

inteJ^t.tLX"r';rhr  "t^'^  '  «»  ^^^  ^ 
to  the  iork  bdn?Z  "''*  '°'°*^'^«*  °'  "^^'e  '^^nt 

hi.,  ei:^::^e^::it^  imSs^frr  ""^*  ^  *  -^-^  ^^ 

work  must  be  done  or  Z  ™f  ***'°° ''<«»  circumstances,  and  the 

ffosiwm,  (1900)  ar  0  A  R  i^.  «    ..  „  ?      '  """^  '• 

r.  Tor,  pL^Col^ii^Z'.'^^Jr^^'-  '•  "^ 
'""  '•  *«^«  "<■«'■«"■«.  (IMO)  1  w.  W.  B.  OT  ^  ""• 
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(1)  A  nquest  by  Ou  "owner" 
^^  Work  do™  .,  u^ten^  tan^  i.  p.^^  „,  ^, 

(a)  upon  the  ownert  credit,  or 
(*)  on  his  behalf,  or 

(c)  with  his  privity  or  consent,  or 

(d)  for  his  direct  benefit 

A^  one  of  the  alternative  conditions  mentioned  in   ra^   „ii 

erect  certain  works  on  the  land  at  a  certain^  «J       * 
covenant  by  the  vendn,.   ♦>.-  *  «*»"!  cost  and  contains  a 

-h  a  r^^:::ZsT;r:'^^^.  ^'''^' '- 

the  erection  of  the  worfa  ^ren^-T  °'***^**  ^«°  *"«'»«  from 
d-nics-  Lien  A^L  B  C  Su  "Z'T'  ^  "^'"^  «'  ^- 
not  restricted  tVinlZt  vain     ,  ^'  *'"^'''"  *^«  "»  " 

-Works,  /^^../cr:^^^,:^*^:^"^^ 

Act,  c.  21^'etB  o1  19^      f  "*""™    ^^^°  ^''*-     ""^e  Alberta 

flut-    "Evf^  K    M       '  "'°^°'  "^  ^"^'^  (11)  ^»^ch  provides 
««t.       Every  building  or  other  improvement   .   .   .   eonatrucS 
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upon  «ny  land,  with  the  knowledge  of  the  owner  or  hi.  .uthoriied 
•gmt  ...  dull  be  held  to  have  been  con.tructed  at  the  reqneet  of 
.nch  owner  .  •"  imle«  notice  .hall  have  been  given  of  re- 
pudiation  of  reepondbm^.  Under  thi.  «Hrtion  it  wu  held  that 
no  hen  would  attach  to  bind  the  owner  of  land,  for  work  performed 
m  mining  coal  nnder  a  leaM,  at  the  reqneet  of  the  lenee,  not  of 

IT'J  V"""  ^"  ^°***-  ^'''^  °'  »^^  «>*1  »  »ot  work  in 
wepect  of  a  bmlding  or  other  improvement.  It  wa.  not  improving 
tte  Ittd  hot  depreciating  it:  Wester  r.  Jago,  (1917)  33  D.  L.  B 
617.  Under  thi.  Mine  important  iwction,  where  a  bmlding  wa. 
constructed  with  the  knowledge  of  the  owner  who  gave  nolotice 
disclaiming  responsibility,  the  .ame  result  followed  a.  if  the  bnild- 
uig  had  been  conetructed  at  the  owner*,  reqneet  Scratch  y  An- 
dereon  (1908)  33  D.  L.  B.  620;  Limoge,  v.  Scratch,  (19li)  44 
van.  a.  C.  B.  86. 

In  dealing  with  the  qneetion  a.  to  what  constitutes  "requert" 
or    pnvity  and  conwmt"  of  the  owner,  each  case  mu.t  be  deter- 
nuned  by  it.  own  fact..     A  «requert»  may  be  implied  from 
special  circum.tance«,  (Orr  v.  RoberUon.  (1916)  84  0.  L.  B.  147- 
CutBaU  Plate  Ohus  Co.  v.  Solodinehi.  (1916)  84  0.  L.  B.  604)' 
but  the  proviaons  of  the  Mechanic'  laen  Act.  in  Canada  do  not 
warrant  tiie  view  that  mere  consent  to  the  work  or  mere  know- 
Mge  that  the  work  is  being  done  and  non-interference  will  con- 
stitute "request"  or  "privily  and  com»nt"    The  word,  "privity 
imd  conwnt"  involve  wmething  in  the  natim    «f  a  direct  dealing 
between  the  contractor  and  the  perwn.  whoso  intereet  i.  wughtto 
^  charged.     Qrdham  v.  WilliamB.  8  0.  B.  478,  9  0.  B    488- 
0«nn^  T.  /?o6,,«o„,  (1900)  87  0.  A.  B.  at  p.  871;  ItarOudl  Brick 
Co  V.  York  Farmers  Colonization  Co.,  (1917)  86  D.  L.  B.  at  p 
427,  P«  Anglin  J.;  Marshall  Brick  Co.  y.  Irtnng,  28  D.  L.  B.* 

Z  IL  n  ^'  '"'  ^^"^'^  ''•  ^'"'  (l^'")  10  0-  I-  B. 
697;  Welh  y.  Cage.  1  0.  W.  B.  327.  The  onu.  of  proof  of  con- 
sent 18  upon  the  perwn  claiming  a  lien  against  the  owner  of  the 
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nece«M,y;  it  n^y  ^^  •     j.  '^""  "^"••t  of  the  owner  is  not 

Pound,  (1905)  1  W.  rS  333^  "*'  «r<n«nsUnce8.    /Wf„  v. 

«r«;  ^i.cA«.  V.  Jordan   irN/eTl/'"'"'''  ^"  ^^  ^• 

«.«  of  that  «<,uest.  elStVl  1   "''^'  *"*  "«''^'  -  P«"«- 

addition  to  the  IZtl^Toi^!  '"l  !?  ''"«'*  '^°««*-  «  - 
tion,  exist,  the  lien\  cre.^  Cl  J?  '""""•"^^  «>"^- 
R.  697.  **^  ^^'•^  ^'  ^li».  (1908)  10  0.  L. 

A  contract  with  the  anthoriwd  »r»r.f  „#  *u 
to  create  a  lien  gainst  the  pCt    /«  l!^*  T''  "  '"^'^*»* 

U.  S.  447.  Where  the  iznproT^;nt  of  i  ^  ^'""^'^'  "^ 
enterprise  of  the  owner  d^^T  ^*  P**"^  "  "»«  joint 

-  the  le««  to  tteX  L?th''^"^  "'  "'^  ^"^'  »  P«>^o» 
ieot  to  mechanic'  U«^  t  M  "^'^'  ^**««*  '^-II  -ot  be  «,b. 
improvement  is  void^,^  ^^J'  ""-^"^J  f«n.ished  for  the 

A  le-e  with  a  buil^l^ef^^^T!^  '''  '"'  ^««- 
of  the  work  by  the  ownZTo^Tl  «el.Tr  f'  '^''''^ 
the  building,  and  creates  aT„  ^*°*     **'  *^  owner  to 

6.  -"u  creates  a  lien  against  his  estate 

v.  l-cmfv,  87  Me.  271.  ^  ""P**"  *^* '•«*•  ^^  that  case.    5W 

lo^'t^rrr  ::aT::  i^at  r"  - ''-  -^  ^'  -  ^--  ^ 

ICX.-10  ^      ^"  **  ^*'  °^  ^'Po^-e  n>ake  altera. 
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tioni  and  repairs  to  premiaes,  does  not  conatitnte  conaent.  Tha 
casea  in  which  inch  a  conient  haa  b«en  implied  are  caaea  in  whi^h 
the  owner  haa  done  aome  affirmatlTe  act  reepecting  the  particular 
improTement  from  which  hit  knowledge  and  conaent  may  properly 
be  inferred,  ^tna  Elevator  Co.  t.  Duvu.  (1908)  1S5  App.  Dir. 
(N.T.)  848.  While  content  moat  be  something  more  than  mere 
acquiescence  in  the  act  of  a  tenant,  who  for  hia  own  conTenience 
makes  temporary  erections  and  additions  which  he  haa  a  right  to 
remove  during  his  tenancy,  yet  if  the  owner  of  the  building  haa 
knowledge  that  certain  repairs  are  necessary  and  makes  no  pro- 
vision for  them,  but  is  present  when  they  are  being  made  by  hia 
tenant,  and  gives  no  notice  that  he  will  not  be  responsible  therefor, 
his  consent  may  be  inferred  iriim  his  conduct  considered  in  connect 
tion  with  all  the  circumstances  of  the  caae.  York  r.  Mathii, 
(1907)  103  Me.  87. 

In  construing  Acts  which  make  the  consent  of  the  owner  suf- 
ficient to  bind  his  interest  in  the  property,  and  in  determining  the 
question  of  consent  much  may  depend  on  the  nature  of  the  work 
done,  conaent  may  be  inferred  for  ordinary  preservative  repaira 
when  it  would  not  be  inferred  for  alterationa,  remodelliaga,  addi- 
tiona,  or  even  more  expensive  repaira.  Sham  t.  Young,  87  Me. 
271.  A  lien  will  be  enforced  against  the  owner  for  repaira  made 
by  hia  lessee  where  the  lease  provides  that  the  lessee  should  make 
such  improvements  and  that  the  same  should  become  the  property 
of  the  lessor  at  Uie  expiration  of  the  lease.  Henry  t.  MMer,  (1908) 
146  lU.  App.  688. 

The  consent  of  the  owner  or  of  any  peraon  having  authority 
from  or  rightfully  acting  for  such  owner  is  consent  to  the  perform- 
ance of  the  work  or  to  the  furnishing  of  the  materiala,  not  to  the 
creating  of  a  debt  for  such  labor  or  materials.  Brown  y.  Haddock, 
(1908)  199  Mass.  480;  Vickery  V.  Richardson,  189  Mass.  53.  The 
owner  by  giving  a  lease  in  which  lessee  covenants  to  keep  all  the 
machinery  in  good  working  order  at  his  own  costs,  "consents"  to 
work  r^one  under  contract  with  lessee  for  the  purpose  of  putting 


«<•> 


"MKTIAM  TO  BWO  AK  "owirn." 

«dfcHptog  th.  mjchiniy  in  working  ordT.    TVn./^  ^  ^^.« 

(1W»)  115  App.  Div.  708,  104  N  Y  581     A.  ♦        1. 

I-H  which  con.titnte  "con«,nt«  J'Z'  rt.  J*""^'"  ^  ' 

own.,  to  have  ^:t;L!ZL^  I^^^T^l^'  ""*  «'  *^- 
mewu  adopted  for  ih.t  «„  .    '       "*  •«qa»e«»nce  in  the 

which  C^  Xw  d  C    '^'':'^''  **'  "•*  ^'^^'^  '- 

improvemL  Z  T^j^  ^J  ^^l""  °'  ^  --'  to  object  to 

owner  haa  knowCe  oHh        ^       "^  ''^  *  **'"''  »•>»  ^^e 

u«  Hiowjedge  of  the  circunutancei  under  whioh  ♦!.- 
•Hwng  made  is  an  imnortanf  *.«*  k.    •  *°*y  •" 

Coiuent  to  2^  of  ril  ''  ^"'  '''  ""'  ^'  "*'  ^"• 
implied  under  a^  L^'  "T  *"  "  ''*"•*"'  '^''*  »« 
irJn  *u  .  °  ■  '"**«  Whereby  the  lewee  bjtt*^  ♦« 

8*8.    A.  to  facts  showing  «  """*'  ;"08)  185  App.  D,y.  (n.Y.) 

companied  with  kZfiJi       /?        *  *''™*'^'  ~°<*»<^'  ^hen  ac 

K  Y.  676.  ^^  ^'"*"  ^-  ^^^^'  m 

shaU^beTn^^"  ''"/"?'  *"  '^'^  ^^«*"  ~  »o*  hi'  property 

10  make  substantial  improvementii  flnn.^«*o  +    it    •  ■*"»"'' 

within  the  law     JfcvXT         ^J^  ""*  ™proyements 

1^1  A       J         ^eNultff  Bros.  v.  Offertnnn,  126  N.  Y  S    7«i5 


I4i  THl  tAW  or  UWOUAMlCt'  UKKB  IJT  CAXADA. 

"ooaMDt"  nqnind  by  the  ttatato  to  rabJMt  tlw  l«Hor'i  titit  to  t 
Ikn  for  baildiqg,  though  the  ertetion  of  baildiogi  wm  eootaii. 
pUtad  by  both  pvtiM.  baiog  ntcMwry  to  tha  atiliMtioo  of  tho 
MM.    Cunw  T.  Cumming,,  40  N.  J.  Eq.  146.    Ai  to  pown  at 
leMM  or  TtndM  to  rabjoct  owner*!  iaterMt  to  Uen,  im  Btlnao  T 
Condon,  (1908)  M  L.  B.  A.  «,d  cMet  therein  renewed.    Wbm  « 
contrwtor  perromu  work  onder  a  contract  with  the  tenant  and 
reliM  alM  npon  the  conMnt  of  the  owner,  he  ia  not  juatified  in 
abandoning  the  work  becanM  the  tenant  refuMd  to  pay  or  ia  other- 
wiM  guilty  of  a  breach  of  the  contract,  unleM  he  wm  actuaUy 
iwevented  from  completing.    In  order  to  hold  the  owner  on  the 
thMry  that  he  conMnted  to  the  work,  the  contract  moat  be  tab- 
atantially  performed.    Mitckell  t.  Dunmort  RmH^  Co.    (1908) 
186  App.  Div.  (N.Y.)  889.  '       >  \        ) 

If  "conaent"  be  made  aofScient  by  the  terma  of  the  Act  to 
bind  an  owner,  then  an  owner  of  the  fM  of  leaaed  land  who  conaento 
that  the  iMaM  ahaU  make  impiorementa  which  ahaU  remain  upon 
the  property  for  the  benefit  of  the  leaaor  at  the  expiration  of  the 
leaM,  there  being  no  ntatriction  m  to  the  extent  of  each  improre- 
menta,  anbjecta  hia  mtereat  to  mechanica'  liena  for  labor  and 
materiala  fumiahed  for  the  improrementa  and  cannot  be  heard  to 
My  that  the  coat  ia  exoewiTe  or  tiie  improvementa  nndedrable. 
HimEUdnc  <£  UU.  Co,  v.  The  Springfield  Amusement  Pork 
Co.,  (1908)  836  lU.  m.    Under  certain  circumatancea,  where  a 
conb-actor  employe  neceaaary  workmen  the  conaent  of  the  owner 
to  the  work  done  may  be  implied  ao  u  to  entiUe  anch  workmen  to 
»  lien.    Monoghan  v.  Ooddatd.  178  Maaa.  468.    If  a  third  party 
doea  the  work  by  conMnt  of  aU  partiea,  he  may  be  conaidered  m 
entitled  to  the  rights  cf  the  peraona  whoM  placM  he  hM  taken. 
Moor,  T.  Ericksen,  168  Maaa.  71;  Security  NatUmai  Bank  v.  St 

^Z'Z':  ^''•'  "^  ^"'  ^"'  ^«''*»  "'  Watertown,  118  App. 
Div.  (N.Y.)  670.  *^*^ 

Where  a  conti-act  between  the  ksaor  and  the  Imaee  providM 
tor  certain  improvementa,  the  intereat  of  the  leMor  cannot  be  aub- 
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jM^d  to  t  Bi«.h«.ic,'  li,n  for  other  i«pro».»,nt.  in  th«  .b-nc. 
rf  .nj  evidence  .hewing  that  he  .uthoriied  or  Jinuit^^ 

♦^  ,^. r*  ^^  "*  "•  PWP*'^  by  ft  parchftMr  aader  ezecn- 
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CHAPTEB  X. 
How  Lm  Mat  n  WMiwmt  ob  DnxAno. 

w«ye  hu  nght  to  .  lien  in  like  m^mer  u  he  might  wMxyT^ 
other  rtatutoiy  priyili^ge.  ^^^^  "^ 

Mechanics'  Lien  Acts  in  Canada  not  only  proride  that  a  li«. 
upon  «alty  m.j  be  waived  a.  between  the  LZ5^^^^ 
^ment  in  writing,  bnt  al«,  cont«n  a  pn^iaioa  ZTZ^ 
^o  doe.  any  Idnd  of  nunnal  I^r  cannot. %Ten  by  writti^ 
ment,  waive  hie  right  to  a  Men.    Thi.  latter  p«,vSon  in^lS^ 

th^^l^  *  ;.^  "  ''""•^  '''^  *^  P«ti-  have  «.b«itfd 
tte  mtb«  to  arbitration  and  the  arbitrator,  have  made  an  «^^ 

to.  ™^c.' hen  may  be  wdved  by  a  contr^^or  for  a  nfl^ 
ocHunderation  dnnng  the  penden<7  of  the  work.  EettiirJ^ 
«H.,  (19U)  251  ni.  Bep.  185,  ML.  B.  jJm.  ' 

There  i«  no  waiver  of  a  lien  upon  a  oertain  lot  wh«e  a  form 

^  nurtak^  ttere  bemg  no  intention  to  waive,  and  the  cUimuit  noi 
Srt;  *t*^^''  -i«»i-«  that  h.  WM  to  do  worklZ  p^! 

CMe.   PflZ/r^  v.  Bfoiw»,  (1916)  81  W.  L.  B.  685. 

The  right  to  aeqnir^  a  mecfaanice'  U«i  will  not  be  waived  hj 
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tht  eztennon  of  credit  iiiil«u  the  time  of  payment  ii  extended 
begrend  the  time  within  which  an  action  may t  be  commenced  to 
eaftoce  the  lien.  LantUbtrg  d  Co.  y.  Htm  Condtruetion  Co., 
(1909)  136  App.  DiT.  (N.T.)  819.  The  cans  cited  in  thia 
volume,  (chap,  xii,  poit)  dealing  with  liena  on  pewonalty  have 
practically  no  application  where  the  nibject-matter  ia  realty,  the 
nature  and  terms  of  the  statatory  proviaion  respecting  realiy 
negativing  sndi  application. 

-  A  claimant  who  has  supplied  material  to  be  used  in  the  erection 
of  a  building  under  a  contract  by  which  the  materials  were  to  be 
snppUed  from  time  to  time  and  has  filed  alien,  which  at  the  request 
of  the  owner  he  has  subsequently  discht.-ged,  taking  instead  an 
ord«r  upon  certain  moneys,  which  order  was  not  paid,  cannot, 
upon  supplying  further  material  under  his  contract  and  within 
the  statutory  period,  file  a  lien  for  the  toal  amount  of  his  claim. 
Wortmo»Y.  Frid-Ltwis  Co..  (1916)  38  W.  L.  B.  119  (Alta.). 

It  is  for  the  defendant  to  show  that  the  lienholder  has  waived 
his  lien.  McCabe  v.  MeSae,  (1871)  68  Me.  99.  A  Uen  may  be 
waived  for  a  special  purpose,  and  if  so,  the  courts  will  confine  it  to 
the  purpose  intended,  but  a  general  waiver  of  lien  must  be  enforced 
•a  made  by  the  parties.  Twmet  v.  Brtnekle.  (1911)  249  111,  394; 
Weiss  V.  SUvmnan,  68  Can.  S.  C.  B.  363. 

Any  person  interested  in  the  premises  is  entitled  to  rely  on 
waiver  of  lien  which  is  addressed  "to  whom  it  may  concern.^ 
Bowers  v.  JarreU.  (1919)  210  111.  App.  256. 

Does  the  fact  that  the  supplier  of  materials 'for  improvements 
«i  land  retains  the  title  to  the  materials  untU  they  are  paid  for 
deprive  him  of  the  right  to  a  mechanics'  lien? 

The  weight  of  authority  justifles  the  conclusion  that  the  reten- 
tion of  title  is  not  inconsiatrat  with  the  statutory  lien  and  that 
either  remedy  can  be  invoked.  American  decisions  incline  to  this 
view  that,  although  the  title  to  the  article  supplied  is  reserved  to 
the  furnisher  of  it  until  payment  is  made,  this  fact  does  not 
amount  to  a  waiver  of  the  right  to  a  mechanics'  lien.  While  a  am- 
tract  of  this  kind  may  be  in  form  of  a  lease,  it  is  in  substance  an 
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•greement  for  «de  uid  a  U.n  upon  th.  Mtid.  applied,  »  nmaitj 
for  the  pnrchaae  price,  w1mti»u  the  Kechtnica'  Li«D  Act  cnata  • 
hen  not  only  upon  the  «ticle  supplied  but  upon  the  real  eetate 
upon  which  It  w«  placed.  -  The  former  wu  a  liwi  by  contr^it. 
tte  latter  by  .talute;  and  neither  i.  deetructive  of  the  other." 

(1915)  25  Man.  LB.  798;  Hoover  y.  Featkentan..  Ill  P,d.  at 

MilhCo.,  109  U.  8.  at  p.  720;  Bait  Lake  Hardware  Co.  t.  Chail 
man  Mtmng  Co.,  128  Fed.  609. 

But  while  the  retention  of  title  ia  not  inconsietent  with  the 
rtatutoiy  right  to  a  mechanics'  Hen,  if  a  lien  claimant  inwkes  the 
provisions  of  the  Mechanics'  Lfen  Act  to  enforce  hU  claim  for  the 
materials  f umiriied  for  and  erected  in  a  building,  the  view  seem. 
Mifiable  that  he  should  be  taken  to  have  thereby  elected  to  mkke 
them  a  part  of  the  building  and  realty  against  which  he  claims  the 
lien  and  to  be  thereafter  estopped  from  claiming  that  the  materiaU 

Tv^  ST'S^  "^^  *^*  ^  ^  • '^^  *^ '«»«^«  *>»«»•    Bee 
United  State,  Conetmetion  Comvany  r.  The  Bat  Portage  Lumber 

Company.  Ltmtted,  (1916)  28  Man.  L.  E.  at  p.  797.  Where  both 
remedies  are  statutory  a  plaintilT  who  resorts  to  one  of  the^i  reme- 
diei,  (under  the  Woodmen's  Lien  Act)  cannot  obtain  another 
J^ent  under  the  Mechanics'  Lien  Act  for  the  «une  claim. 
Wake  T.  0.  P.  L.  Co.,  (1901)  8  B.  C.  B.  368.  Articles  sold  under 
a  hen  agreement,  whereby  the  vendor  retams  the  ownership  and 
possession  until  paid,  affixed  permanently  to  the  floor  of  the  build- 
ing, with  the  vendor's  knowledge  and  consent,  become  part  of  the 
realty  A  purchaser  of  realty  is  not  bound  to  search  for  liens 
^nst  goods  which  under  the  law  hav^  become  part  of  the  realty. 

IZ  n  T'w't^  ^'^  "•  ^'"'^  ^-  «^  ^-  <^<^'  88  D.  L. 
R.  463,  11  Saak.  L.  B.  46,  (1918)  1  W.  W.  B.  878. 

It  would  seem  also  that  ifae  effect  of  the  special  provision  con- 
tamed  in  the  Mechanics'  Lien  Acts  in  Canada  (B.  S.  0.  c  140 
8.  6)  declarmg  that  «  Unless  he  signs  an  express  agreement  io  the' 
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conta«y^y  pe«on  who  perform.  «y  work  or  «,rvice  upon  or  in 
r^  of  or  pUo- or  fumiA-  «ny  nuteriri.  to  be  u«^  in  the 
■»"«g    •    .    .    of  any  erection    .    .    .    ghaii  u.— 

!x«rr*  r*"*  *  "'^^"  «'  *»»«  '*•*«*«  by  the  iien  ciaimTt 

d^t  from -.erting  .  lien,  it  m«t  foUow  that  L  ertoppefS 
•«^/ C*««Jm  Ltd..  (1915)  86  D.  L.B.  319;  United  State, 

iiw  ti^  :      ?•  '''•    "  ^*  ^*"^^  *»^'^*«  thi.  section  to 

^r  .^;^  ""^'^  i»  P.i.  wonld  do  what  the  action  declar^ 

nemal  Chamber,  Ltd.,  «ujm»,  per  BiddeU,  J. 

Under  the  M«utoba  M^iunic' Lien  Act  it  ha.  b.«.  held  that 
t^Z  ,^°^,,«*»*^  ^^^  'or  a  time  of  p.y«.nt  Uter 
tt„  the  tme  ^thrn  which  a  lien  can  be  filed,  the  l^nTwJlS^ 

for  the  p,we  of  the  work  i.  to  be  given  within  the  time  for  enforZ 
^  a  meckauc'  lien,  the  impUed  agreement  Tw^^  t.^^^ 

A  materiatatt',  w«m  of  lien,  nnder  ..al,  gi^  to  the  «mtrao. 
coBwderation  where  it  i.  given  to  enable  the  contractor  to  «7^^^ 

III.  Ap^  m  ^"^  ^-  ^"'^«"'  <"i3)  181 

A  builder  may  waive  hi.  right  to  a  Um,  remedy  but  where 

fLC^II  r  M^'"  *be  u«,  of  «  valuable  a  rtatutory 
Pmilege.    Hence  ,t  would  seem  that  an  agreement  in  a  »    Id^ 
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contract  not  to  permit  or  mfler  a  mechanica*  lien  to  be  filed  or 
remain  on  the  property  ia  aiot  a  waiver  of  the  contractor's  atatnteiy 
right  to  file  a  lien  on  his  own  behalf.  KtrUeher  S  Co,  v.  Or»«n, 
(1910)  184  N.  Y.  S.  461,  (1911)  187  N.  Y.  8.  m,Dtm,y. 
La  Croau  HospUal,  181  Wis.  679.  One  who  fnmiahes  a  defaulting 
contractor  with  bmlding  materials  under  a  goarantee  of  payment 
from  the  property  owner  is  not  entitled  to  a  mechanics'  lien  against 
the  property  nnless  there  is  a  balance  payable  by  the  owner  to  the 
contractor;  his  remedy  is  by  a  personal  judgment  against  the  pro- 
perty owner.  Canadian  Equipment  <£  Supply  Co.,  Ltd.  v.  Bell  de 
Bchinel,  (1913)  11  D.  L.  B.  820,  24  W.  L.  B.  415  (Alta.). 

A  danse  that  the  "lessee^"  shall  permit  no  mechanics'  liens  to 
attach  to  the  "premises,"  is  construed  as  merely  a  covenant  on  the 
part  of  the  lessee  that  he  would  discharge  such  liens,  and  such 
clause  would  not  prevent  a  lien  from  attaching  as  between  the 
owner  and  the  party  otherwise  entitled  thereto.  Carey-Lombard 
Lumber  Co.  T.  Jones,  (1901)  187  HI.  808. 

A  claimant  who  files  a  claim  for  lien  does  not  thereby  waive 
any  other  right  he  may  have  against  his  debtor  in  respect  to  the 
claim.  Dunn  v.  Stokerm,  (1886)  43  N.  J.  Eq.  401.  Nor  does  he 
waive  his  lien  by  bringing  an  action  at  law  for  his  debt  and  at- 
taching the  real  estate  against  which  he  is  seeing  to  enforce  his 
lien.  Angier  t.  Bay  State  Company,  (1901)  178  Mass.  163.  As 
to  stipulation  constituting  express  waiver,  see  Stonebaek  v.  Waters, 
(1901)  198  Pa.  469;  Pinning  t.  Skipper,  71  Md.  847. 

Where  a  contractor  agreed  to  build  a  house  for  a  price  named, 
one-half  to  be  paid  when  the  shingles  and  clapboards  were  on,  and 
the  other  half  when  the  house  was  finished,  it  was  held  that  this 
contract  did  not  stipulate  for  a  credit,  inconsistent  with  the  enforce- 
ment of  the  lien,  and  could  not  be  considered  as  a  waiver  of  it 
A  waiver  does  not  result,  as  a  matter  of  law,  merely  from  the 
fact  that  tbfi  owner,  when  ordering  materials,  agreed  to  give  and 
afterwards  did  give  the  materialman  a  mortgage  on  other  land  "  as 
additional  security."    The  question  whether   the  mortgage   was 
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intended  to  be  in  lien  of  a  Um  ii  a  .peetion  of  f«ct  for  the  trial 
,    court.    HaJtttad  and  Hartnmnt  Co.  t.  Arick,  (1904)  76  Conn 
382. 

A  proTiuon  in  a  contract  poetponing  the  final  payment  nntil 
38  days  after  the  work  was  entirely  completed,  and  requiring  pay- 
ment only  on  BuflBdent  evidence  that  all  claims  upon  the  building 
for  work  or  materials  were  discharged,  is  not  inconsistent  with  the 
existence  of  a  right  on  the  part  of  the  contractor  to  secure  the 
payment  of  his  dues  by  claiming  a  lien.  Poirier  v.  Desmond 
(1900)  177  Mass.  801. 

Although  in  Manitoba  it  has  been  held  that  a  lien  cl.umant 
who  takes  a  promissory  note  for  the  amount  of  his  claim  'jii  dis- 
counts it  thereby  forfeits  his  right  to  a  lien  (Arbuthnot  A  Co.  v. 
Winnipeg  Mfg.  Co.,  16  Man.  L.  B.  401)  there  is  authority  for 
the  view  that  a  lien  cUimant  does  not  waive  his  Uen  by  taking  and 
negotiating  the  owner's  promissory  note  from  the  contractor. 
Coughlin  V.  National  Construction  Co.,  14  B.  C.  B.  339;  Gorman 
V.  Archibald,  1  Alta.  B.  624;  Clairke  v.  Moore,  (1908)  1  Alta. 
L.  B.  49;  Makina  t.  Robingon.  6  Ont  1;  Kendall  v.  Fader,  199 
111.  294;  Breckenridga  v.  Short,  2  Alta.  L.  B.  71.    In  a  decision 
by  a  Saskatchewan  court  (Swanton  v.  Mollison  (li907)  6  W.  L. 
B.  678,  Stuart,  J.,  questions  the  soundness  of  the  view  expressed 
in  the  Manitoba  judgment,  and  says:    "In  Wallace  on  Mechanics' 
Liens,  1st  ed.  (1906)  p.  160,  there  is  the  foUowing  note  to  the 
similar  clause  in  the  Ontario  statpte,  'After  the  note  has  been 
negotiated,  the  debt  then  becomes  due  to  a  third  party,  and  the 
original  creditor  becomes  guarantor  of  the  payment  of  the  debt 
While  the  note  is  in  the  hands  of  the  third  pariy,  no  proceedings 
can  be  taken  to  enforce  the  Uen.    If  the  lien  claimant  pays  the 
note,  and  is  the  holder  of  the  note  at  the  time  he  begins  proceed- 
ings, the  fact  of  his  having  negotiated  the  note  will  not  take  away 
his  Uen.'    This  paragraph  seems  to  me  to  contain  a  much  more 
reasonable  principle  than  that  contained  in  the  Manitoba  case." 
Bockel  on  Mechanics'  Liens,  (1909)  also  supports  this  new,  in 
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thew  words:  "Some  few  courta  have  hdd  that  the  ttkiii>  of  a 
note  operates  aa  a  payment  of  the  debt  and  wairea  the  liZ  But 
the  great  weight  of  authority  now  i.  that  the  taking  of  a  not.  ia 
neither  a  waiver  of  the  lien  nor  a  payment  of  the  debt  nnlesa  it  i. 
«P««ly  -greed  that  it  .haU  have  that  effect  or  there  is  a  manif  ^t 
mtenhon  that  it  shall  m>  operate."  The  decision  in  the  Manitoba 
case,  however,  follows  a  decision  of  the  Supreme  Conrt  of  Canada 
{Edmonds  t.  Twman.  (1892)  21  Can.  S.  C.  B.  406).  which  dealt 

r^  *u?l'*°^"  *^'  ^"***  ^**^^^"  Mechanics'  Lien  Act,  and 
held  that  the  plaintiff  whp  had  taken  a  note  for  the  amoont  of  hia 
claim,  which  he  had  negotiated,  had  thereby  lost  bis  lien,  notwith- 
standing that  the  note  had  bee^  dishonored  and  taken  up  by  him 
Hefemng  to  this  latter  decision,  Stuart,  J.,  in  an  AlberU  case' 
•ays :  I  And  myself  quite  unable  to  teU  from  the  reasons  given, 
what  was  the  ground  on  which  the  judgment  was  based.  The  last 
•entence  is:  'Had  the  note  not  been  negotiated  by  the  appeUant. 
different  considerations   might   have   prev»iled.'-which   would 

•e«n  to  indicate  that  it  was  considered  that  the  mere  giving  of  the 
note  mi^t  not  have  been  deemed  a  waiver  or  extinguishment  of 
the  li«i,  though  the  reasons  given  do  not  make  clear  what  differ- 
ence the  negotiation  makes."   Stuart.  J..  al«,  quotes  the  following 
P««ge  from  mUipe  on  Mechanics'  Liens,  «It  has  been  nigned. 
ttat  although  the  acceptwice  of  negotiable  paper  is  not  a  wtiver 
rf  the  hen,  yet  a  negotiation  of  it  operates  as  an  extinguishment 
ms  argument  has  not  been  geperaUy  assented  to.    On  Uie  con- 
ta»iy,  It  has  been  almost  universaUy  held  that  the  negotiation  pro- 
duces  no  otter  effect  than  to  suspend  the  right  of  the  mechanic  to 
roe  until  the  instrument  is  returned  to  him  unpaid."    Various 
Mechanics  Lien  Acts  in  Canada  now  contain  a  special  provision 
which  declares  that  the  taking  or  the  discounting  or  negotiation 

1"^  '^ZZ  °^**  "^^ ""''  ^'''' "  ^''^"^«  -^  «» 

A  J^^^'^.!'  '^*'  ""^""^  ^^  **  tcceptance  of  drafts  by  the 
debtor  (Bradford  N,m  d  Mahnke  Conrt.  Co.,  (1897)  76  lU.  App. 
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488)   or  by  the  tokiiig  of  coIUteral  «curity  onle«  the  pertie.  m 
intended.   Brgant  t.  Qrady,  98  Me.  889;  McLean  y.  WQey,  (1899) 
176  M«..  288;  ^r«»  y.  i?e*/eW<,  (1909)  130  App.  Dir.  (NY 
886.  .fflmed  164  N.Y.  688;  8arg  y.  Crandall,  (1907)  189  111.  App. 
»08;  affinned  Lowdm  y.  fl'ory,  833  111.  79. 

The  general  rule  in  the  United  Stetee  i.  that  a  note  i.  not  such 
apayment  M  will  extinguish  the  lien  unlew  it  w«i  so  agreed. 
See  Po/oci  Bros.  y.  NialUHmn  Co..  (19U)  35  L.  B.  A.  liTd 
p^toculariy  cas«  cited  at  page  93  of  that  report.  See  also  Moor. 
y.Jaeaft,  190  Mass.,  (1906)  424.  The  intention  to  waive  the 
pfL  /  I  ^  the  taking  of  a  note  must  be  clearly  esteblished. 
Pad^clc  y.  Stout   urn)  181  m.  671.    Unless  the  note  is  paid 

ai».  The  giving  by  the  claimant,  of  a  receipt  "in  full »  for  the 
owner's  or  the  contractor's  note  will  not  discharge  the  lien,  unleu 
IimjTutriS:^-    '-^^^^^'-^^^^Bro^Bton.Oo., 

m  fact  that  promissory  note,  have  been  accepted  in  payment, 
u  not  a  w«ver  of  the  right  of  the  «ib^ntractor  to  file  a  Uen  where 

the  fame  of  payment  is  not  extended  beyond  the  time  within  which 
«  aotion  must  be  commenced  to  enforce  the  lien.  LaM^g  ^ 
Co.  y.  ff««  ConHrm^tion  Co..  (W01>)  135  App.  Ky.  (N.Y.)  879 

^i^T^  r^^'  ^  '*«*•'»*«'  ^^^  Acte  in  Canada.  deaKng 
with  the  teking  of  collateral  security,  must  be  followed. 

The  doctrine  of  estoppel  i,  frequently  invoked  in  connection 
with  proceedings  under  the  Mechanics'  Lien  Acte 

If,  as  is  probable,  the  mechancis'  lien  should  be  considered  as 

"Z^-'l""'^'*"  '"■**^  '^P**"  ^  ^*«"»t  «'  e'tate  by  the 
owner,"  the  pnnciple  applied  in  the  case  of  a  mortgagor  who 

be^apphcable;  the  mortgagor  is  said  to  be  estopped  fr^denying 

shon^.*^^''"^'"  °'  ^  ^''^'  °'  ««*«PP«'  in  such  c««s 
^onld,  however,  not  be  relied  upon  to  too  great  an  extent.  The 
lien  IS  purely  statutory  and  is  limited  by  the  words  of  the  stat- 
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nte.  It  extendi  only  to  the  estate  or  intereet  of  the  "  owner,"  t^t 
ia,  of  the  person  who  makee  the  oontract,  and  it  may  well  be 
argued  that  only  the  estate  or  interest  at  the  time  of  the  making 
of  the  oontract  is  bound  by  the  lien.  In  Onisrio,  under  the 
Mechanics'  Lien  Act,  it  has  been  held  that  an  estoppel  in  pais  from 
claiming  such  lien  cannot  arise,  and  such  right  can  only  be  waived 
by  a  signed  agreement.  Andenon  y.  Fort  WUUam  Commereidl 
Chamben,  26  D.  L.  B.  819,  34  0.  L.  B.  867. 

Fraud,  misrepresintation  or  concealment  will  estop  the  owner 
of  the  fee  from  setting  up  his  title  in  answer  to  the  claims  of  the 
mechanic.  He  cannot  take  advantage  of  his  own  wrong  to  gain 
-improvements  on  his  property.  rSo,  where  a  purchaser  takes  a 
conveyance  to  his  wife  in  ordw  to  defeat  a  lien,  or  purchases  a 
property  formerly  owned  by  him  and  subject  to  a  mechanics'  lien, 
at  a  tax  sale,  the  Uen  would  be  upheld.  Hooker  r.  MeOlone,  48 
Conn.  95;  Sehwartt  v.  Smndera.  46  111.  18. 

The  conduct  of  a  mortgagee  may  enable  the  principle  of 
wtoppel  to  be  applied  to  him.  If  in  a  suit  to  establish  a  mechanics' 
lien  as  against  a  mortgagee  from  A.,  it  v  ared  that  A.  had  only 
an  instantaneous  seisin  of  the  land  on  which  the  lien  was  claimed, 
yet  it  also  appeared  that  A.  falsely  represented  to  the  lien  claimant 
tha,t  he  was  the  owner  of  the  land  and  thereby  induced  the  Uen 
claimant  to  enter  into  the  contract  under  which  his  lien  was 
claimed  and  the  mortgagee,  when  he  took  his  mortgage,  knew  of 
the  Uen  claimant's  claim  of  Uen  and  also  of  the  false  representation 
and  inducement,  whether  the  mortgagee  as  weU  as  A  would  not  be 
estopped  from  denying  A.'s  ownership  of  the  land,  qusere.  Sprague 
r.  Brown,  (1901)  178  Mass.  697;  Readg  v.  Pinkham.  (1902)  181 
Mass.  361. 

The  doctrine  of  estoppd  is  frequently  invoked  to  prevent  a 
Uenholder  fr-  n  enforcing  his  Uen  against  innocent  third  persons 
whom  he  has  misled.  This  doctrine  would  apply  if  a  Uenholder 
purposely  suppresses  the  fact  that  he  is  entitied  to  a  lien  and 
thereby  induces  another  to  act  to  that  other's  injury  upon  the 
beUef  that  the  Uenholder  has  no  such  right    Estoppel  would  also 
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or  nukM  «  •iinil.r  mimpmentotioii  ao  that  th«  rabMonent  tn- 
forcMMnt  of  .  Uen  on  hi.  p«rt  would  be  a  fraud  upon  innocMit 
ttttd  perMB..  MeOroMi  t.  Boyorrf,  96  lU.  146;  Hinehl^  r 
Ortany.  118  Maw.  696;  ffwparrf  v.  Tuektr,  1  B.  ft  Ad.  718. 

If  a  perwn  i.  induced  to  purcha«»  property  upon  the  represen- 
tation of  another  that  he  bae  no  lien  thereon,  .uch  other  i.  .ubee- 
quentiy  eetopped  from  averting  a  lien  to  the  detriment  of  th^ 

Mechanic  laen  Acti  in  eome  of  the  Prorinces  of  Canada 
require  le  written  con^nt  of  the  owner  of  the  land  before  his 
interest  can  be  made  .ubject  to  liens  filed"  for  improvements  made 
»t  the  instance  of  the  lessee,  but  under  other  Mechanics'  Lien  Acta 
m  XJanada;  if  an  owner  of  the  land  allows,  without  protest  or  no- 
tic^  such  improvementa  to  be  made  by  the  lessee,  the  interest  of 

tx  ^,  w  ^.  T"  h-  80  acted  as  to  midead  a  purch.«,r  into 
the  belief  that  the  person  dealing  with  the  property  had  authority 
to  do  so,  agood  title  is  acquired  by  personal  estoppel  against  the 
«ii.r     5,m«o«  y.  Li>ndan,  (1898)  A.  €.  218.    See  MapU  OUy 

28  O.  W.  B.  888.  In  Indiana  it  hu  been  decided  that  an  owner 
may  not  stand  by  without  objection  and  see  another  in  good 
faith  improve  and  enhance  the  value  of  his  property  and  retain 
^l^f^  '^thout  paying  for  them.  Lengelsen  y.  McOr.ff„, 
l«»  Ind.  258.  A  special  provision  in  the  Alberta  Mechanic'  Lien 
Act  protecta  such  claimants. 

If  the  true  owner  of  property  stands  by  and  permito  another 
to  deal  with  It  as  owner,  he  will  be  eetopped  as  against  a  purchaser 
for  value.  Estoppel  does  not  require  for  ita  operation  that  the 
purchaser  shall  have  acquired  the  legal  estate;  a  change  of  his 
^tion  on  the  faith  of  the  misrepresentation  is  all  that  is  essen- 
tial  Ewart  on  Estoppel,  140,  263.  Having  been  silent  as  to  hi. 
apply  where  a  Uenholder  wrongly  represents  that  he  has  been  paid 
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•Itefad  ri^to  wbtn  be  otigkt  to  haft  qMktn,  ha  ■boold  not^ 
hmsd  to  fpMk  when  bo  ought  to  bo  tOmki.  Mfgm  r.  SMroad. 
(1877)  M  U.  S.  7S0.  Bnt  if  ho  if  not  obUgod  to  ipoak  bio  tiloDOo 
Buy  not  work  an  estoppoL  Bmi$tg*  Co.  t.  Brmd,  187  Ma«.  417; 
Brue$  Lumbtr  Co.  r.  Hoo$,  67  Mo.  App.  S64.  Ai  to  tho  ooadiu- 
iTonoH  of  a  jndgmoit,  ai  botwoon  tho  plaintiff  and  one  not  a  partj 
nor  priry,  bnt  who  Tolnntarily  oondactod  tho  dafonco,  mo  'Imim 
T.  £ar>m,  (1911)  78  N.  i.  Bq.  187. 

In  Alberta  it  ha«  been  held  that  on  the  trial  of  a  medianioi' 
lien  action  inrolving  materiale  nipplied  to  a  bnilding  oontraetor, 
a  reodpt  of  the  materialsuui^for  a  fictitions  payment  intended  to 
aeeirt  the  contractor  in  obtaining  an  adyance  from  the  ownen  will 
not  neceuarily  be  charged  againet  the  materialman  {HowlHt  T. 
Dom^,  (1918)  11  D.  L.  B.  878  (Alta.),  bat  in  Britieh  Cohmibiaa 
perwm  who  rappliee  material  and  during  the  oostm  of  conitmction 
giTOi  a  receipt  for  payment*  which  he  had  nem  leoeiTed  ia  eetopped 
from  claiming  nich  amount  againet  the  oqmer  under  medianice' 
lien  proceeding!.  Cougkhm  r.  Nation^  Conrtmetion  Co..  14  B.  C. 
B.  889. 

In  Alberta,  a  firm  of  rab^nntracton  claimed  a  lien  for  woric 
,  done  as  againrt  the  owner,  bnt  it  appeared  that  they  had  given 
the  contractor  receipts  for  money  which  he  had  received  from  the 
owner  to  pay  them  and  had  not  paid  them,  the  snb-contraetors 
thereby  leaving  the  owner  to  believe  that  they  had  been  paid.  In 
that  belief,  the  owner  made  other  payments  to  the  contractm  in 
excess  of  the  work  he  did  upon  the  bnilding,  and  alto  made  pi^- 
ments  to  another  rab^ntraetor  and  lienholder.  In  the  drcnm- 
itances,  these  snb-contractors  were  not  entitled  to  enforce  a  lien 
againet  the  owner's  land  thongh  they  had  not  been  paid  in  fnU  for 
the  work  done  and  materials  fBmished  by  them.  Bingland  t.  Jffrf- 
wards,  19  W.  L.  B.  219. 

A  principal,  who  knowing  that  an  agent  with  a  limited'aothor- 
i^  is  assmning  to  eiercise  a  general  authority,  stands  by  and 
permits  third  persons  to  alter  their  podtion  on  the  faith  of  the 
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^jUMt  .uch  third  p««on..  di.p»t.  if  •xi,t«.c.    If  ^  ^.^ 
wngni  to  b*  limited  bj  writing,  notice  of  luch  robwanent  limit. 

JT  ^i^li'J^n  ""'*•*!""  "  '*^*  •  »^'^  P^  •cting  JJ^ 
noe.    wayward  r.  Pufwmiiir,  11  B.  C.  B.  878 

.  •    ****"»  ▼•  «o»yan,  16  W.  L.  B.  128  (BjC  ^     flL  -*v 

ST"*' "**•"*•  ?"•'»•  ^•-""'^"nr;^ 

70ni.App.661  "^*"^'***««'n*»»7-   Bough  j.  Collin,, 


in 


TBI  LAW  or  MIOHAVICS'  tOOn  IV  OAITAIU. 


mI*  that  then  wu  no  iaeunbniDc*  on  the  estate  and  adriaed  t 
party  to  bay  it,  who,  relying  on  the  lUtenent,  became  the  par> 
chaaer,  the  lienholder  cannot  let  np  hie  lien.  Binekltfi  r.  Onmp, 
(1878)  118  Ifaaa.  &»5;  Fowltr  T.  P^nom.  (1887)  148  Mane.  401. 
See  alM  caaee  cited  in  rol.  to,  Am.  ft  Bng.  Eney.  of  Law,  >nd  ed. 
at  p.  497.  A  mechanics'  lien  can  be  enforced  against  the  owner  of 
a  lot  who  knowingly  snffers  a  verbal  sale  of  it  throogh  an  af-^nt 
to  a  person  and  the  erection  of  a  bnilding  thereon  by  the  porchaaer 
pnrsoant  to  nA  sale.  Watt  r.  Pulltn.  (1900)  ^'8  HI.  App.  680. 
See  on  this  question  of  estoppel,  Spngut  t.  Brown,  (1901)  178 
MsM.  ffO;  Smundtn  r.  Benn$tt.  (1898)  160  Masa.  48;  and  Angri 
T.  Joff,  (1911)  1  K.  B.  666.  >  It  is  not  necessary  to  an  eqoitable 
estoppel  that  the  party  shonld  design  to  mislead.  On  the  general 
principle  of  estoppel,  see  CUiitiu  Bank  of  Louiiiana  T.  Fint  N(h 
Honai  Bank  of  N«w  Orimmi.  (1873)  L.  R.  6  H.  L.  868,  860,  861; 
Chadwide  r.  Manning,  (1896)  A.  C.  881;  Otorgt  WkUtdimrtk 
Lid.  T.  Cavanagh,  (1908)  A.  €.  117, 

By  guaranteeing  the  performance  of  a  bailing  contract  a  sub- 
contractor estops  himself  from  claiming  a  li«i  upon  the  building 
which  was  abandoned  by  the  contracitor  and  oonstmcted  by  the 
owner  {Frohiith  t.  A$hton.  (1900)  164  Mich.  18li)  but  there  is 
no  estoppel  generally  unleM,  without  it,  a  wrong  will  result  from 
the  action  of  the  party  against  whom  the  estoppel  is  sought  Hugku 
T.  M(€aihland,  (1906)  188  111.  App.  866;  Badgor  Lumber  Co.  t. 
Mvlh$back.  190  Mo.  App.  646.  iWhere  it  appears  that  the  defen- 
dant, a  construction  company,  before  the  suit,  cancelled  the  con- 
tract, deprived  the  plaintiff  company  of  the  power  to  complete  the 
contract,  and  at  the  san  e  time  denied  all  liability  either  by  reason 
of  services  rendered  thereunder,  or  by  reasdn  of  the  cancellation 
thereof,  the  defendant  company  is  estopped  to  claim  that  the  plain- 
tiff company  has  lost  its  right  to  a  lien  or  to  a  first  lien,  by  agree- 
ing to  acce{it  part  of  its  compensation  in  defendant's  bonds, — 
whether  or  not  any  lienor  othir  chan  the  plaintiff  may  raise  such 
objection.    Wetxel,  etc..  R.  Co.  v.  Tennis  Bros.  Co.,  (1906)  146 


«M  on    to.  te»u  tlut  the  cwnenhip  wu  not  to  pms  until  »., 

th/^f*!"  ^'*****  °'  'P~^  '"'^•««°'  ^  •  I*"on  ignorant  of 
^i'l    :  ,f  ^•^-«'-«  «he  i.  estopped  from  X  0^" 
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Orunleaf  t.  Beeht,  80  111.  668;  Bevan  v.  Thacken,  148  Penn.  188 
Bnt  there  is  no  presumption  that  a  husband  is  his  wife's  agent 
OUliea  t.  Oihson.  (1907)  7  W.  L.  H.  846. 

A  materialman  who  files  a  lien  is  not  estopped  by  the  fact  that 
without  bad  faith  he  claimed  more  thin  was  due  him.    Fnhliek 
T.  Aahton.  (1909)  159  Mich.  866;  Qould  v.  McCormick,  (1918) 
75  Wash.  61.    The  lien  will  not  be  defeated  unless  the  excessive 
claim  were  made  in  bad  faith.    Schmulbach  v.  Caldwell,  (1918) 
196  Fed.  16;  Vaughan  v.  Fwd,  (1910)  162  Mich.  87;  Romdnik 
V.  Raporport.  (1912)  148  App.  Div.  (N.Y.)  688;  West  Side  Lum- 
ber and  Shingle  Co.  t.  Herald,  (1913)  64  Ore.  210.    But  where  a 
claimant  has  filed  a  sworn  statement  fixing  the  date  when  he  ceased 
work,  he  is  estopped  thereby,  and  cannot  by  a  subsequent  stated 
ment,  fixing  a  later  date,  extend  the  time  for  claiming  a  lien. 
Canton  Roll  Co.  v.  Rolling  MUls  Co..  (1907)  165  Fed.  321.    A 
reduction  in  the  amount  of  the  claim  will  not  render  the  lien  void. 
Montjoy  v.  Reward  School  District,  (1909)  10  W.  L.  R.  288. 
Where  a  defect  in  the  claim  of  lien  was  caused  by  a  statement  made 
to  the  claimant  by  th-  owner  and  the  contractor  the  owner  and 
contractor  are  estopped  from  setting  up  the  defect.    Brown  v 
Welch,  6  Hun.  (N.Y.)  682. 

Where  the  mistake  in  claiming  an  excessive  amount  is  an  hon- 
est one,  the  lien  is  not  lost  (Pioneer  Mining  Co.  v.  Delamotte, 
(1911)  186  Fed.  762),  but  a  statement  of  lien  grossly  in  excess  of 
the  amount  actually  due  is  not  such  **  a  just  and  true  statement  of 
account  of  the  demand  due"  as  is  required  by  these  words  of  the 
statute.  Gnff  t.  Clark,  (1909)  165  Mich.  611.  Where  an  over- 
statement of  the  amount  due  and  sought  to  be  recovered  is  made 
intentionally  and  with  a  design  to  defraud  the  entire  lien  must 
faU.  Christian  v.  Allee,  104  111.  App.  177;  Marsh  v.  Ifidi,  169 
111.  App.  399;  Walls  v.  Ducharme,  162  Mass.  432;  Burrell  v.  Way, 
(1894)  176  Mass.  164;  Hecla  Iron  Works  v.  Hall,  116  App.  Div. 
(N.Y.)  126;  Williams  y.  Daiker,  63  App.  Div.  (N.Y.)  614.  In 
this  case  the  claim  embraced  more  materials  than  had  been  used, 
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jmd  tlu,  f„t  waa  known  to  the  daimant    If  the  claimant  know- 
SS^'j  '  *'•""  '**'  *  ^"««  «°o»t  than  is  due  it  is  v^ 

2h!!,-  ^T     r  ^^'""-^  "'•    ^  °^"*^-  "t^t^^-t  that  a 

Z^nhl  .,  "  ^"^  '"'  '•""  °°*  «■*«?  «>«  ««  claimant 
foom  nbs^quently  enforcing  it  against  one  who  bonght  the  pro. 
perty  in  rehance  on  the  statement,  if  it  was  made  to lim  witC 

Sin^I?'  T  '*  '""  ""'  ^^«'*  ^°  «»«  -"«'  or  Zjt 

intett*ofT"^  ™''  .**'!  "'°  '°^^  *****«"  ""^^  ^'^  ^-tate  or 
mterest  of  the  owner  at  the  time  the  work  or  service  is  performed 

Ltll"*^?     ^niBhed.     If.  however,  an  owner  Lng  „ 
eqmtable  estate  subjects  that  estate  to  a  mechanics'  lien  and  rfter- 

from  «.tting  up  the  subsequent  purchase  in  am»rer  to  the  claim%5 
the  henholder.    Coleman  y.  Ooodnow,  36  Minn.  9.  29  N  W  338 
-wtf  *",!!'*°'*'!**'^  exemption  laws,  it  is  a  sound  doctrine  thai 
whatever  hberalxly  should  be  given  the  construction  of  such  Z 
^ey  ought  not  to  1^  so  construed  as  to  give  the  debtor  the  po^; 

1^  "Z!^^  ^'P"'"  ''*'^"  ''  '^^t^  P^-O'^ly  obtain^  in 

^property  oumot  after  the  work  is  completed  defeat  the  right 
to  a  hen  for  the  work  done  by  marrying  and  claiming  the  nrope^ 

"  S. '179^3.''"  ^""^  --''  '''''  ''  ^^-    ^--  ^•>-- 
Does  a  lien  claimant  who  in  addition  to  instituting  lien  pro- 

thereby  forfeit  h«.  nghts  to  the  statutory  remedy?    In  lien  pro- 

^ZZZT^ ''  ""•  ""■  ^'  '''^  ''^•'^^  -°*»^-  P--ioI 

conabtutuig  the  money  owing  to  .  contractor  for  getting  out 
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tmbep  «.d  logs,  a  specific  fund,  on  which  the  workmen  wd 
aborers  have  a  lien  for  wages,  Beck,  J.,  held  that  an  employee  of 
the  contractor  for  getting  out  logs  who  has  obtained  personal  W 
mim  agunst  the  contractor  does  not  thereby  forfeit  his  eqnitaWe 
right  to  be  paid  out  of  this  fund,  and  such  right  may  be  Enforced 
m  gammhment  proceedings.    It  is  pointed  out  in  the  judgment 
that  in  the  case  of  an  ordinary  mechanics'  lien  the  lien  claimant 
may  undoubtedly  bring  his  action  claiming  both  a  personal  jud*. 
ment  as  aga^isthis  employer  and  a  lien  as  against  the  cwner^ 
the  property.    Why  may  he  not  do  so  in  separate  actions?    Beck. 
J.,  suggests  reasons  why  the  lien  claimant  should  not  be  conrid- 
ered  as  waiving  his  claim  to  a  lien  merely  because  he  has  also 
proceeded  by  ordinary  actioi.    The  amount  realizable  by  way  of 
hen  might  be  insuflScient  to  pay  his  claim.    A  judgment  agdnst 
his  employer  might  be  nugatory  unless  very  speedily  obtained.  The 
employer  is  liable  to  have  judgment  against  him  for  the  whole 
indebtedness.    His  ultimate  liability  may  eventually  be  reduced  or 
extinguished  by  realization  of  the  amount  by  force  of  the  lien. 
fomerleau  v.  Thompson,  (1914)  16  D.  L.  B.  at  p.  146. 

The  certificate  of  an  architect  in  a  dispute  between  th«  build- 
ing owner  and  the  builder  is  no  estoppel  in  an  action  by  the  build- 
uig  owner  against  the  architect  for  negligence.  Badgley  v.  Dick- 
son (mS)  13  0.  A.  B.  494;  Rogers  y.  Jam^,  (igJiTs  Times 
ii.  A.  67. 

In  the  absence  of  express  enactment  a  plaintiff  who  resorts  to 
one  statutory  remedy  cannot  obtain  another  judgment  under  the 
Mechanics'  Lien  Act  for  the  same  claim.    Wake  t.  C  P  L  Co 
(1901)  8  B.  C.  E.  368.  "" 

A  common  law  lien  against  personalty  may  be  lost  by  estoppel 
where  its  assertion  would  operate  as  a  fraud  on  imiocent  parties. 
Howard  y.  Tucker,  (1831)  1  B.  &  Ad.  712.  As«irtion  of  payment 
will  operate  as  estoppel  as  against  those  who  have  acted  on  it 

n^Z\f^;  <i«">  ^  ^-  ^-  '^  E<J-  229;  Woodley  y.  Coventry, 
(1863)  32  L.  J.  Ex.  186.  See  also  cases  cited  in  Chapter  "Me- 
chamcs'  Liens  on  Personal  Property,"  post. 


CHAPTER  XI. 


Pbiobitiks. 

The  gtatutory  right  to  a  mechanics'  lien  would  be  of  little  value 
If  It  did  not  involve  the  eubordinaf   .  to  it  of  subsequent  incum- 
brances  or  conveyances  of  the  property.    No  rights  subsequently 
wcruing  can  affect  the  mechanics'  lien  once  it  attaches  {American 
Mortgage  Co.  v.  Merrick,   (1907)    120  App.  Div..(N.Y.)    150- 
C^ewy.  Stubbs,  166  Mass.  649;  or  any  part  of  it,  Collins  y.  Patch, 
156  Mass   317.  and,  on  the  other  hand,  no  prior  rights  can  be 
displaced  by  it.   Robock  v.  Peters.  (1909)   13  Man.  L.  B    124- 
Ktevell  V.  Murray,  2  Man.  L.  R.  129.    When  a  conveyance  is  re-' 
corded  prior  to  the  commencement  of  the  work  or  the  placing  of  the 
materials  the  mechanic  cannot  have  priority  for  his  claim.    He 
cannot  acquire  any  greater  interest  than  that  which  the  owner 
possesses.    An  incumbrance  so  recorded  has  priority  to  the  extent 
of  Its  security  and  it  cannot  be  affected  injuriously  by  acts  of  the 
person  creating  the  incumbrance. 

In  dealing  with  any  question  concerning  priorities  under  the 
Meclmies  Lien  Acts  in  Canada,  the  words  of  the  enactment  in  the 
jurisdiction  where  the  land  to  be  affected  Ues  must  be  carefully 
examined  as,  on  this  subject,  there  is  some  variance  between  the 
Acts  in  the  different  Provinces  of  Canada.  In  the  present  chapter 
the  provisions  of  the  Mechanics'  uid  Wage  Earners  Lien  Act  of 
Ontario  will  be  specially  considered,  although  enactments  in  other 
junsdictions  will  be  referred  to.  One  provision  of  the  Ontario  Act 
gives  a  ben  priority  over  mortgages  upon  the  increase  in  selling 
value  of  land  by  reason  of  work  or  service  done  thereon  or  materials 
supplied.    This  provision  is  as  follows,— 

"Where  the  land  upon  or  in  respect  of  which  any  work  or 
service  is  performed,  or  materials  are  placed  or  furnished  to  b« 
used,  18  mcumbered  by  a  prior  mortgage  or  other  charge,  and 
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the  aelUng  valw  of  the  land  i.  v^rewed  by  the  work  or  m^^ 

.ttod.  upon  euch  uicre-ed  v.Ir e  in  priority  to  the  mortg.«W 
other  charge."    B.  S.  0.  1914.  c.  140,  ..  8  (8). 

h«. tTn^tXt^ji'""  l^'^T"  ^'^  ^^^  P'^«"^  *o  •  Men  which 
hasbeen  registered  or  of  which  written  notice  haa  beeagifen  to  th« 

hone  thereon,  over  aU  .ub«H,uent  advance,  nnder  a  moSrl  SL 
latter  proviaion  is  as  foUows,—  ">«"g«ge.  ilus 

(1)  "The  lien  shall  have  priority  over  all  judgments.  exe«m. 

orde«  recovered  issued^  or  made  after  such  lien  arises.  Z 
over  all  payments  or  advances  made  on  account  of  «»y  con. 
ZT  ''  "'^'*'  "'**'  °°"'*  ^  ^*^  «"  '^<^  ^e°  to 
claim  for  such  hen  as  hereinafter  provided. 

the  purchase  money  or  part  thereof  is  unp«d.  and  no  con- 

TrT  ^.."^  "•'*  *°  "^^  purchaser,  he  'shaU.  forX 

J  m^:;!.""'  ^"'  •"  '"'"*'  •  "°'*«^'  -^  ^^  «"» 

(8)  Except  where  it  is  otherwise  provided  by  this  Act  no  ner- 
«>n  »^tled  to  a  lien  on  any  property  or  Lney  s^t^- 
Med  to  any  prionty  or  preference  over  another  person  of 
^e  same  c  ass  entitled  to  a  lien  on  such  property  oV^eJ 

and  each  class  of  lienholders  shall  rank  poriVoL  for  thS 
^erd  amounts^a  the  proceeds  of  anT^^all  L  d^ 
mbuted  «nongst  them  pro  rata  according  to  their  several 
dasses  and  rights."   B.  8.  0.  1914,  c.  i^a.  u. 

n..7ir  *^  f  ^'"°  ^^  "'°  ^  P"«"*y  0^"  mortgage  idvance. 
made  after  the  lienholder  has  notified  the  mortgageeTwriw!^ 

deemed  a  purchaser  pro  tonfo.  "-uiuwr  m 
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"""^  »ki«h  eiirt«i  brfor.  J^rr^     ?  -MrtgH™  md 

^^i  ,p»  w.  ^  «di^  ::z.TcTr.'T^. 

B.  S.  0.  ch.  140  iL  22.  i^       J    ^  ^  **  *'°'*  registered. 

the  prior  mortga;^  or  JJn^'isno^t  ^''"^  "  '*'^* 

but  upon  theTTe  wlut  ?^CpX^'  ?""  "^^  *"'  ''"'' 
om  that  which  th«  l.n/,t   w         P'°^°**d  by  way  of  increaae, 
doii^TtT^,?^!,^^  '^"  P'T^'^y  ^'  by  the  subsequen 
u  Z  IT  r?  "^  P^*^  *»'  *^«  materials;  and  twTvalue 

M  not  that  which  represents  the  actual  value  or  c^t  „f  fT      !. 
etc    in  itatt\t  K«*  i.u  •«-i'>«M  vaiue  or  cost  of  the  work. 

"<«•,  in  itseu  but  the  amount  whieh  it  ^aa.  *-.  iu       i,. 
Coot  y.  KoIdoff,kv  «inra    ^        ,7  ***  "**  "*"'"«  ^'^««- 

crea*^  hv  «   f  7'  ^*    ^^  '*"'°«  ^•'"«  "  "<>*  necessarily  in- 
creased  by  work  done  sub^quently.  Kennedy  v.  Haddoro.  71.  B. 

The  priority  of  the  "  charee  "  on  tli«  i.t.<i  -» 
f«m«-.  (7«;m«i,„  c„.,  (1917)  36  D.  L  B  .t  D  42?     ni,; 

P'.™...  .i,Md,  ^,™d  to.  R.  k  0.  c ,«  .  ?4  a  ■  Z°*' • 
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of  the  property  hu  been  iocreued  by  the  work  or  Mrrices  performed 
or  the  nuteriali  fumidied  by  the  Uen  cUimutt,  the  mortgi^ee'e 
interest  m  «ich  prior  mortgagee  it  robject  to  the  pUintilPi  lien. 
See  8.  8  (8)  R.  S.  0.  c.  140;  Poinci  v.  Walboume.  (1896)  87  0.  B. 
«t  pp.  225.6;  Marshall  Brick  Co.  v.  York  Farmen  Colonization  Co 
(1917)  36  D.  L.  R.  at  p.  487. 

An  unpaid  vendor  who  advances  funds  to  the  purchaser  to  build 
upon  the  land  u  not  an  "owner,"  so  as  to  subject  the  land  to 
mechanics'  liens  for  work  done  or  materials  furnished  under  con- 
tracts with  the  purchaser;  but  by  virtue  of  sec.  14  (2)  of  the  Act 
such  vendor  is  deemed  a  "mortgagee"  for  the  purpose  of  giving 
priority  to  the  liens  upon  the  increased  selling  value  of  the  land 
caused  by  the  improvement*.  Marshall  Brick  Co.  t.  Irving,  28  D. 
L.  R.  464,  36  0.  L.  R.  642,  affirmed,  sub  nom.  Marshall  Brick  Co. 
T.  York  Farmers  Colonization  Co.,  (1917)  36  D.  L.  R.  420.  64  Can 
S.  C.  R.  669. 

A  vendor  of  land  to  whom  a  portion  of  the  purchase  price  is 
due  is  to  be  treated  as  if  mortgagee,  so  far  as  the  Mechanics'  Lien 
Act  is  applicable,  despite  the  fact  that  the  land  has  been  con- 
veyed to  the  purchaser,  and  mortgaged  by  him;  a  duly  registered 
reconveyance  to  the -vendor  in  payment  of  the  unpaid  purchase 
mon^y,  the  vendor  assuming  the  existing  mortgage,  has  priority 
to  any  unregistered  Uen  under  the  Mechanics'  Lien  Act  of  which 
the  vendor  had  no  actual  notice.  CJ.arters  y.  MeCradten,  (1916) 
29  D.  L.  H.  766,  36  0.  L.  R.  260.    Where  a  mortgage  has  been 
duly  registered,  advances  made  thereunder  after  mechanics'  liens 
on  the  mortgaged.  pr<q)erty  have  arisen,  but  before  their  registra- 
tion, take  precedence  of  the  liens.    A  mortgage  having  been  held  to 
have  priority  over  liens,  both  upon  the  land  and  the  improvements, 
a  lienholder  cannot  take  away  that  priority  by  showing  that  the 
work  and  materials  increased  the  seUing  value  of  the  property. 
Warwick  V.  Sheppard.  (1917)  36  D.  L.  R.  98,  39  0.  L.  R.  99. 

A  purchaser  of  an  unfinished  building  whose  deed  is  registered 
prior  to  the  registration  of  any  mechanics'  liens  without  actual 
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r^  rB  Tn   ;f  '  "^"^  •  P"'»"*y  ''y  "'*"  <"  the  Begi.t,y 

0^  B  ;^^         *"  ""'•  ^-  •''^"'  <"^«>  ^»  !>•  L.  B.  288.^ 
While  each  lienholder  is  entitled  to  claim  nnon  *»,»  «i,       j 

out,  SMI  0/  If  Mi™,)  ,.  H«/„».,  (1883)  3  0  B  l«a.  ll_.   i 

computmg  thiB  proportionate  amount  no  regard  AoxM^l^ir 

g-gee  the  benefit  which  at  common  law  he  was  entitled  to,  of  the 
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work  and  materiali  which  after  the  makiiig  of  the  nlortgage  had 
been  employed  in  the  improvement  of  the  property  and  which 
had  not  been  paid  for  by  the  mortgagor,  and  to  leave  hi.  Mcurity 
otherwise  unimpaired.    The  lienholder  i.,  therefore,  given  a  eecnr. 
ity  in  priority  to  the  mortgage  on  the  increaeed  valne,  and  the 
mortgagee  etill  retains  his  priority  over  the  lienholder  as  to  aU 
that  hia  security  embraces,  except  that  increased  value.    Poiriek 
T.  Walboume,  (1896)  27  0.  B.  221.    Depn«iation  in  valne  of  the 
property  has  the  effect  of  wiping  out  the  security  of  the  lienhold- 
er. before  it  affects  the  security  of  the  prior  mortgagee.    Northm, 
Trust,  Co.  V.  Batun.  (1916)  29  D.  L.  R.  615,  9  flask.  L.  B  108 
83  W.  L.  R.  738.  ' 

In  the  absence  of  evidence  that  the  selling  valae  of  the  land 
incumbered  by  a  mortgage  has  increased  by  the  work  or  materials 
no  lien  attaches  upon  such  increased  value,  in  priority  to  the  inter' 
est  of  a  mortgagee;  nor  will  it  warrant  a  ule  of  the  mortgage  to 
•atiafy  the  .tatutoiy  lien,  even  though  rabject  to  a  flrat  charge  in 
favor  of  the  mortgagee  for  advance,  made  prior  to  the  regirtra- 
tion  of  the  lien.  Cut-Rate  Pl^e  OUub  Co.  t.  Solodimki,  (1916) 
85  D.  L.  R.  633,  34  0.  L.  R.  604. 

Am  under  the  Ontario  Act  the  lienholder  i.  only  given  priority 
over  the  mortgagee  to  the  extent  of  any  increawd  value  given  to 
the  property  by  any  work  or  wrvice,  or  the  furnishing  or  placing  of 
flie  materiaU,  this  would  seem  to  place  the  onu.  upon  the  lien- 
holdw  of  attacking  the  porition  of  the  mortgagee  and  showing 
that  there  was  such  increa«d  value  added  to  the  property,  but 
under  the  Manitoba  Act  it  is  expreedy  provided  that  the  prior 
mortgagee  has  priority  over  a  Uen  only  to  the  extent  of  the  actual 
value  of  roch  land  at  the  time  the  improvement,  were  commenced. 
It  has  been  decided  that  where  under  a  Mechanics'  Lien  Act,  prior 
encumbrancers  have  priority  over  the  mechanic'  liens  only  to  the 
extent  of  the  actual  value  of  the  premiMs  at  the  time  th-  im- 
provements are  made,  and  the  Uenholder.  have  priority  as  to  the 
increase  in  value  effected  by  the  improvement.,  the  right,  of  the 
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ptmuMt  to  noticeTd^v.?        °«"*«f«««»  ■PPear.  at  the  trial 

•howiBg  What  th.  ^t^ , J.;;  r^Ji  wt^  "^°  ''^^  *»' 

H-it  Pl^ed  by  the  .tatnte  ^poi  ^  prifX'  ^""  ^'  "  *"• 
and  Fuel  Co.  v.  P„io.,  (I9i?)  1  W  wTsfir  T""  ''T*'' 
«r  Mm.  L.  B.  417.  (1917)  1  W  W  R  *ifoK     1     ''  '''  ^''"^' 

which  result.  f,o»  the  erectlH  bSd^^r^T  ^ff  ^"*' 
between  the  value  of  t)i«  i.„j    -^i.      "„       "°»'  "  ««  ainerence 

perty  has  a  potential  value  sucTm  Z*  !tT'  •  **"*  ^"^ 

«bilitie.  aa  a  future  ind^lx^  rite  ^h  .^^  ""^  '""  ^^^  ^^ 
c«u.ot  be  -certained  "^,t;^^*  ATe:;^,^ ^^''"' " 
Mechanic'  Lien  Act  haa  11  ri»).f\  ^  lienholder  under  the 

money  under  an  ^^JfTl  *  ^^i'  "*  *^'  '^P"^  ?"<**" 
have  had  if  the  .^T^Z  ^^l^r  T*  "  ""  ^'^' 

Where,  aa  in  Ontario   therp  i.  ,„  *i.    >»    ,^     . 

«»  two  wL  ZT^^    '.'  "^"'^  "  ""Siterrf  liei  to  «„ 
"th  PmriULl^'i^r/'*   '"■*  *"•   •»■* 
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indicttet  Out  where  then  ia  «  ■peollic  provieion  in  the  fonner  Act 

it  mtut  be  retd  M  ezclaaire  of  any  other  proriaion  of  the  Begietn 

Act  Cook  y.  Koldoffdcjf.  npn.  -  There  i»  t  proTieion  in  the  Luid 

TiUee  Act  which  decUree  •  mechuiict'  lien  when  regirtered  to  be 

Ml  encumbrance  on  the  lands.    Bnt  the  exietence  of  the  lien  itself 

■nd  iU  extent  depend  npon  the  piorieions  of  the  Mechanic*'  Lien 

Act    The  two  etatntee  miut  be  read  together,  and  regirtration 

under  the  Land  Titlet  Act  cannot  be  taken  to  create  an  encum- 

br.    -e  where  there  is  no  ralid  lien  under  the  Mechanics'  Lien 

Act  or  to  neutralise  or  modify  the  limitation  upon  its  extent 

which  the  Mechanics  Lien  Act  explicitly  imposes."    City  of  Cah 

gory  V.  Dominion  Radiator  Co.,  (;l9ir)   40  D.  L.  H    75    per 

Anglin,  J.  •      .  i^- 

Under  the  AlberU  Act  it  has  been  held  that  where  progresslT* 
payments  under  the  contract  of  the  principal  contractor  are  made 
contingent  upon  advances  being  made  to  the  owner  by  the  mortga- 
gee,  the  Court  may,  on  the  tri«l  of  a  mechanics'  lien  action  brought 
by  a  sub-contractor  who  had  completed  his  sub-contract,  direct  that 
hi.  hen  remain  in  force,  so  that  it  may  attach  in  respect  of  any  such 
further  advances  which  may  in  future  be  made  by  the  mortgagee, 
reserving  leave  to  the  owner  and  the  mortgagee  to  apply  for  the  dis^ 
charge  of  the  lien.  Colliag  y.  Stimson  d  Buckloy.  (1918)  10  D.  L. 
B.  897  (Alta.).    The  provision  in  the  Saskatchewan  Mechanics' 
Lien  Act  that  the  failure  to  file  a  lien  or  to  commence  action 
thereon  within  the  statutory  period  shaU  not  defeat  the  lien  ex- 
cept as  against  liens  registered  by  intervening  parties  meanwhile, 
does  not  create  a  priority  in  favor  of  intervening  liens  for  work 
not  performed  and  materials  not  furnished,    at.  Pierre  v.  Rekert 
(1916)  23  D.  L.  R.  698,  S  Sask.  L.  B.  416,  31  W.  L.  B.  909.         ' 
In  determining  the  value  of  a  parcel  of  land  upon  which  stands 
a  portion  of  a  house  which  has  been,  by  mistake,  built  partly  upon 
the  parcel  in  question  and  partiy  upon  an  adjoining  lot  owned  by 
another  person,  for  the  purpose  of  adjudicating  upon  the  respec- 
tive nghts  of  a  mortgagee  and  a  lienholder,  no  regard  can  be  had 


nionmu. 
-quwtly  .ri.ii,g,  for  th.  co!!  of  J      .       w*°  **  '  '^''™"  •«»»• 

it  Who,,,  on  ti>,%i?:cLr :  Si^  't  *  -  *^  ^'^ 

of  iuch  pwcel  with  the  part  Tf  2  k  *''  *"'  '*'*^  ''•»«• 

«-«w  th.  work.  ^hicZS^'LfL^'ZT''  ''  •»  «>.  ti».  h. 
to  th.  .ub-quent  r^l;^    Tt  "^  ^^'^^^  «t^«t  r.f.r.nc 

TTn-1-.  *u    »  .  ^°'*^'  »  different  teet. 

Under  the  Brituh  CCumbU  Act  rs  «   i,    « 

•.  »).  the  vdne  of  the  prop^  Morllf'y        ^  ""'  *''  '"' 
ti>k«  for  the  purpow  of  lbi^7.K  .      '"°  •"^^*^  »«  to  b. 

r'orn:tei:;rrwr"'  ^^"-;r::j:::nr 
to  Which  t.;e^^2:';j^;r:rc.''thri?-"^  *"  ^^^  *-*•-* 

for  work  or  improvementeToT    ^   •.-"*°«  ~''«»'  "^  °ot 
if  no  greater  Zn  ZZl^Z^'  nf  "^"'^"*  ~-*^f^ 
lienho,der  h«  no  priorih^  !!?  ^    ,    '^"^"^  '*  "»•  -^^  th. 
•quity  of  «den.ptior  cL^      i^f  "^""^  "  •^^"t  the 
B.  506.  22  B.  €^596  5:Tt ;  ^l'.  ''^*  <"^«>  *^  ^-  ^ 
A<^  do  not  give  re,ief  t  HelldertrL^;  '"""""  ^'  *^ 
«ile«.  from  the  proceedingeT  Jr  ri?i  T       P™'  »»<"tgi«w,    ' 
of  the  mortgaged'  premil^^^t  J^r^TT  ^  f  ^•'- 
work  consisting  entirely  of  the  t«togT'7o»f  J'       "'•''"  '" 
not.  except  when  it  ia  strintlv  ^     i  *  '"""  •  °"°«.  <»n- 

«  .gains'  a  p rio   ^0^^^  ^J   ?"""*  '"''  '°''""  ^^  ««°- 

over^tirmXCotf/t'oT^.".*^^**  '  »"*^-«»  ^"  P-rity 
^und  beforer::^^;  It;:::'  ?  "^5'^'^'  '"^^  °°  *^« 
(1909)  13  Man.  L.  7Z^17,"^"'7'^- ""''''''' ""'*'"' 
h"  l«t  advance  in  payment  oft^  T'*^*'^  ^"""^  *PP"«i 

-  unpaid  vendor  XThri^^jrLTnZ  t  ^.t  ^ 
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«Unt  owMr.  lod  hariiif  thna  Mcnnd  tbt  titi*  to  th«  pioptrtr 

nal  Ttndor  in  retpwt  of  inch  parehaM  monty,  but,  hafing  had 
•otiul  notict  of  ont  of  U»  Uent  and  oonatnictiTt  ootioo  of  tho 

*u^'  *;!'7  r^  "'^  ^'"•"*'  •"  ~'>^'>  "0*  J»"  priority  orar 
tthar  lienholder  for  rach  adraiiM.  Robodt  t.  P0ttr$,  tupn. 

Aa  agmmeot  for  the  ul«  of  land  which  containa  a  corenant 
binding  the  purchaaer  to  eraet  certain  works  on  the  land  at  a  car- 
tain  eort  and  contains  a  corenant  by  the  vendor,  the  owner,  to 
itmit  a  ipeoilied  amoont  from  tba  pnrohaae  price,  on  the  comple- 
tion  of  Mid  undertaking,  i,  ,uch  a  request  in  wriUng  a.  gives  a 
mechanic's  lien  arising  from  the  enctiQn  of  said  works  general 
appbcation  under  section  6, of  the  British  Columbia  Act,  1916 
c.  164,  and  therefore  the  lien  is  not  restricted  to  the  increase  in' 
ralue  of  the  premises  by  reason  of  such  works.  Briiith  Columbia 
Gnmtoid  Co.  v.  Dommion  ShipMUmg  Co.  (BJC.),  (1918)  8 
W.  W«  Ba  919, 

Where  an  incumbrance  is  duly  recorded,  delay  in  r«»rding  an 
tmgamnt  of  it  cannot  affect  the  assignee's  priority.    ZsAner  r. 
Johnrton,  88  Ind.  App.  458.    If  the  incumbrance  or  convi^anoe  is 
not  rwiorded  until  the  mechanics'  lien  has  attached,  the  Uen  has 
priority,  but,  in  the  absence  of  legislation  to  the  contrary,  a  mort- 
gage recorded  before   the  work  is  oommenoed  to  secure  future 
advances  which  are  made  to  pay  for  work  or  materials,  takes  prior- 
ity over  mechanics'  liens.  Robode  y.  P$t«n,  (1909)  13  Man  L.  B. 
184;  Cook  T.  BeUhaw.  (1908)  83  O.  B.  846.    A  mortgage  made 
in  good  faith  wiU  not  loee  its  priority,  because  of  an  omission  of 
some  technical  matter  in  its  execution,  although  such. advances  are 
not  made  untU  after  the  work  commences.    Poyns  y.  WOnn,  74 
N.  Y.  848.    As  to  questions  of  priority  arising  as  against  rival 
mcumbrancers  who  may  have  been  misled  by  error  of  registrar,  see 
Oorman  v.  Arehibaid,  1  Alta.  L.  B.  684. 

The  limitation  of  the  priority  of  mechanics'  liens  over  mort- 
gages  declared  by  the  Alberta  Mechanics'  Lien  Act  to  the  amount 


mounii. 


in 


d^^t  tj'^  '"'•  ^  '""•^  *»  '^^  ^  ^  work. 

or»  Mjr  inttmt  which  h«  may  acquire  during  the  profrew  of  th. 
wwk;  «,d  the  lien  will  tdce  priority  orer  .  mort««T^  whidJ 
l""?:^  •'"""'  ""*"  •'*•'  *^«  conuneuceSJnUnhe  wo^ 

uLl^A         \ '"  ^'  '^  «•  *'»^'  «  ^'t--  L.  B.  71. 
«.  »ti^r  .*^  "'**^  ^**'»«»"»  Mechanic*'  Li«,  Act 

oTwCt^e^'hLTot''  Z  "  '"'^•**'^  "^-«'  «  *-^" 
Jf«r^/i        »  ?  knowledge,  actui^'  or  conetructire.    Naiionai 

W  B.  C.  H.  884,  (1917)  1  W   W   »   ^o.     «        ,  .  ' 

«•  ".  MO.  L.  r^i  *    •  ^*''*^-  <""'  «9  D.  L. 

^  ^nr  rtiit  rTz,*^'  -r'"" 

us  JUK     A       -X      ^^  Wiowed.    Davt»  j.  Alford  94 

U.8.  545.    A  mortgage  of  the  retl  estate  of  the  d.f«n^.«* 
PMW  was  ffi— n  K*  ♦!.-.••    -A  '"'•««  w  ine  aeiendant  com- 

PMpo«(i  of  the  company     Thi.  ™«wlr  *^  '**'  ^ 

th.  regietration  of  .^han^'Hrl?;.^  Tl^fr^  *^ 
««ge  wa.  valid  and  that  if  pZ  «ri  J  ""*  "^^  "'»'*■ 

li«n  of  the  mechanir  ic^;^^^  P"^"'  o^*"  *he 

sJoZ'rl^'^^r'^  "^"  "  ^««'^"t  ^  "'fin  the  lien 

^j-  ''^''  ^''''^ « «•  *  ^-  (^-  Scotia)  406  ;;;:::• 
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THI  LAW  OF  MBCHANIC8'  UETS  IX  CANADA. 


a  purchaser  under  an  agreement  creates  a  lien  upon  hia  interest, 
and  afterwards  receives  a  deed  and  inunediately  executes  a  mort- 
gage to  the  vendor  for  the  whole  or  part  of  the  purchase  money, 
such  mortgage  takes  priority  to  the  lien  except,  perhaps,  as  to  the 
increased   value.    Ettridge  y.  Baaaett.    (1884)    136   Mass    814- 
Saunders  t.  Bmnet.  (1893)  160  Mass.  48;  Clarh  t.  Butler,  (1880)' 
32  N.  J.  Eq.  664.    See  also  Ontario  Mechanics  and  Wage  Earners 
Act,  which  contains  a  provision  for  the  case  where  the  conveyance 
•   has  not  been  taken.    Whether  a  seisin  is  instantaneous  must  de- 
pend upon  all  the  facts  and  circumstances  of  the  case.  See  Sprague 
v.  Brown,  (1901)  178  Mass.  220;  Oehome  r.  Bames.  (1901)  179 
Mass.  697;  Ready  v.  Pinlcham,  (1902)  181  Mass.  361.    See  also 
chapter  entitled,  "The  Owner  and  His  Interesti"  ante, 

In  Massachusetts,  on  a  petition  to  establish  a  mechanics'  lien 
as  in  the  case  of  dower,  a  mortgagee  can  take  advantage  of  the' 
doctrine  of  instantaneous  seisin  only  where  the  mortgage  was  made 
to  secure  the  purchase  money,  or  some  part  of  it  Libley  y.  TUden 
(1906)  192  Mass.  176.  y  y.  ^uaen. 

Although  the  lien  arises  as  soon  as  the  work  is  commenced, 
or  the  materials  have  been  placed  or  furnished,  yet  it  actuaUy 
takes  Its  rank  with  other  interests  and  incumbrances  not  solely 
according  to  the  date  at  which  it  came  into  existence,  but.  in  sa 
far  as  the  work  or  materials  have  increased  the  ^al.^  of  the  land, 
m  priority  to  other  interests  and  incumbrances,  though  the  latter 
be  pnor  in  point  of  time.  A  mortgagee  or  vendor  of  land  under 
an  executory  contract  for  sale  cannot  do  anything  to  prejudice  the 
vested  statutory  right  of  the  lienholder  to  a  lien  upon  the  property 
to  the  extent  to  which  its  value  has  been  increased  by  the  work  of 
Ae  he^older.  Bigh  River  Trading  Co.  y.  Ander^m,  (1909)  10 
W.  L.  B.  127. 

But  the  mere  fact  that  materials  had  been  furnished  and  placed 
npon  the  land  by  a  Uen  claimant  does  not  prove  that  the  selling 
value  of  the  property  had  been  thereby  increased.  The  onuTS 
proving  that,  the  selling  value  of  the  land  has  been  increased  by 


on  the  secure  of  an  equitabl!  2i  JJ""'^"  '^'"'^  ^^  ^ 
lien  for  materiala,^^* L^ort^^;^^^^^^^^  *^«  «^«t«»tion  of  a 
had  been  delivered  and^Tpn  /      *^*  '^'^'  °*  *^^  »*t«rial 

of  the  advan^we"  nide    77     "". '^"^^  '^"'^'  »«*-«  "o™" 

tice  cannot  affect  the  question  of  priority.  T^ere  a  nibnu'  T"" 
not  registered  hia  Uen  the  niort««ree  nL  nTi,  *  i''°^°''^«^  ''^ 
money  legitinuitely  under  M^^T  ^        *"***"  ***  '^™°" 

holder  :Sht  thei,^  ;^r2tn^W^"?^*J^  "»" 
Co.  T.  5o«,  (1911)  16  wTr  <»^   r'u  X  ^'^'P'^^deni  Lumber 

.^^  r^  i"^°  tit™  "T"  """'"^ 
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THI  LAW  OF  MEfcHAKlCS'  UXSB  IN  CASADX. 


in  Canada  proride  that  mechanics'  liena  for  work  done  or  materiaU 
furnished  for  incninbered  realty  shall  take  priority  over  the  in- 
cumbrance to  the  eztent  of  the  increased  value  so  .given  to  the 
property. 

When,  after  the  lien  has  attached  to  several  distinct  building 
constructed  under  an  entire  contract,  the  owner  has  sold  one  or 
more,  the  equities  which  then  arise  between  the  owners  of  the 
several  buildings  may  be  worked  out  upon  the  principles  applied 
where  part  of  a  property  subject  to  a  mortgage  is  sold  and  the 
mortgagee  seeks  to  enforce  his  remedy  against  both  parcels.  On- 
tario  Lime  Association  v.  Oritnwood,  22  0'.  L.  B.  17. 

A  mortgage  subsequent  in  point  of  time  takes  priorily  over  an 
unregistered  lien.     Cook  v.  Belshaw,  (1893)  23  0.  R.  646.    A 
mortgagee  for  future  advances  is  also  protected  to  the  extent  of 
all  advances  made  before  registry  of  the  lien  and  before  he  had 
actual  notice  of  the  Uen.    Under  the  Saskatchewan  Lien  Act,  in 
construing  a  provision  simUar  to  one  in  the  Ontario  Act,  it  has 
been  held  that  notice  of  an  unregistered  lien  will  not  affect  the 
question  of  priority  of  the  mortgagee  for  future  advances.    Inds- 
pendent  Lumber  Co.  v.  Bocz,  (1911)  16  W.  L.  R.  316.    It  has  also 
been  held  that  a  mortgage  subsequent  to  a  lien  but  given  for  the 
purpose  of  paying  off  a  prior  incumbrance  will  be  protected  to  the 
extent  of  such  prior  incumbrances.    Locke  v.  Locke,  (1898)  32 
€.  L.  J.  332.    In  Massachusetts,  under  a  similar  provision,  it  has 
been  held  that  a  mortgagee,  under  a  mortgage  given  to  pay  off 
existing  mortgages,  even  to  himself,  acquires  no  rights  under 
them.    Batchelder  v.  Hutchinson,  (1894)  161  Mass.  462;  Boston 
V.  Brown,  (1898)  170  Mass.  311.    See  Colonial  Investment  dk  Loan 
Co.  T.  McCnmmon,  (1906)  6  0.  W.  R.  316. 

A  lienholder  if  he  wishes  to  preserve  his  lien  as  against  subse- 
quent purchasers  and  mortgagees,  who  registered  their  conveyances, 
must  register  his  lien  {McVean  v.  Tiffin,  13  0.  A.  R.  1;  Reinhwrt 
T.  Shutt,  (1888)  16  0.  R.  325;  Wanty  v.  Rolins.  (1888)  15  0.  R. 
474),  but  the  subsequent  purchaser  or  mortgagee  who  registers  his 
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conveyance  does  not  gain  priority  if  .t  the  time  of  the  payment  of 
h«purch««  money  and  registering  hi,  conveyance  he  iSTIcti 

Tz:i^r^t^^^i  ^'"  "" "'  '^  ----  ^ . 

•greed  m  wntrng  with  the  owner  of  the  land  to  build  a  hou  J^ 
It  mak«.  an  oral  contract  with  a  mechanic  to  construct  theTu" 

taowledge  and  consent  of  the  owner  of  the  land,  and  if  shortly 
^Z         K     """^  '"""  "^  ^^'^y^  «>«  l<«>d  to  the  c^ntem 

g^fbrtr:  t^  •"^^^^'^  *''  "'^"^«''  ^^  ^-  "-^ 

S?  1.^        ^  ""'  '""  ''^""  *  "^-^  »Po°  the  property  for 

«U«  wh'ich  w.r>!"!!!,'"™"'''  '^  '^^  -  constLCl 

mortage,  n  the  absence  of  statutory  enactment  to  the  con- 
gBgees  take  their  mortgage  on  the  securiiy  of  a  house  whid,  w». 
e^eJTprioLr ^^"^  7*"^"  *^«  -rtgageesTeretfd  Z 

A  mortgage  given  to  secure  future  advances  to  be  paid  as  the 

^  eonrtruction  of  the  building  for  the  full  amount  i^^ceT 
^ir.  B.U}^„,  23  Ont  B.  545 ; Roicck  v.  Peter,.  (1909)  1^^' 

Jl^'l:  ;.  ?  ""^  °'**'^««  *o  *»k«  parity  must  be  re- 
corded before  the  Uen  right  has  attached  Youn.  i  T^  •  ?!  T 
N.  J.  L.  453.  "twcnea.    roung  v.  ffa«^A«,  air 

th  A*^'«'°''**T  "  ^'*°  ^'*'"  *^«  «™  that  the  law  provide, 
that  tte  Hen  nght  shall  attach  to  the  property  it  takl^  ^^hZ 

over  the  right  of  the  mechanic.  i?o.oc.V  P^Jl^.^ 
T.  Jfurroy,  2  Man.  B.  209.  '^^  a««mm 
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.       ^  bank  with  whom  an  owner  of  land  haa  made  an  agreement  in 
tion  of  bmldmg.  on  the  land,  by  U.e  tenns  of  which  the  b^ 

it  ZX      '!'*""*""  "  ***  '^^'*"  «"  --^^^  li-  upon 

A  liquidator  represents  no  higher  claim  than  that  of  the  insol- 
vent  comp«iy;  therefore,  Uena  registered  within  the  stlCt 
time  for  materiaU  supplied  and  for  work  done,  prior  to  theTr^^ 
of  a  petition  to  wind  up  the  company,  are  to  b^  paid  i^  ^TZ 
-din^  creditors.    Be  Clinion  Tkresker  Co.,  (1910)  'ul^w. 

In  a  proceeding  to  enforte  a  mechanics'  lien  for  labor  and 
materials  furnished  in  the  construction  of  a  building,  where", 
e^dence  diows  that  the  contract  between  the  contrac'tor  sld  ^ 

p^i^irrt't"''  P""  *^  "^^  '«^'^"«»»  «'  *i««  to  Z 
^^1'  ^"'  "^^  *^**  '"^bsequently  the  builder  acquired 
T  w  r^"^  ""^  **  "^^  "^  *^«  ««^ted  a  moL« 
^ereon,  but  that  such  mortgage  was  executed  to  obtain  mon^ 
to  conatrucfaon  of  the  building  and  not  to  pay  the  p^ 
money,  ^e  mechanics'  Uen  of  the  contractor  wS/be  JTT^ 
^11  ''  the  mortgage,  notwithstanding  the  doctriu,  ^ 

mst^taneoj^  «izin,  as  the  deed  to  the  builder  and  the  mortgage 
^tte  builder  were  separate  transactiom,  consummated  aV^ 

toLl^%  "^'^T  ''  *  "^***^"'  "^  »  •  ^'te  subsequent 
to  the  date  of  «i  attachment,  the  attachment  has  priority  3the 

f^«i  f  K  '•  *^"^'  *'  ^*^*  *'"•  ^»*  "  »tt«Ament  or 
«»cubon,  to  have  pnonty,  must  be  levied  on  the  property  before 
the  nght  to  a  mechanics'  lien  attaches.  ^   ^  J'  """ore 

If  »  judgment  become,  a  lien  during  the  period  within  which 
a  mechanic  can  perfect  his  right  it  will  not  take  priority  of  the 


PBIOUnM. 
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mech^ac's  hen  w„  object  to  a  prior  mortgage  on  the  landXn 

nlr    !   u  ^?  '**"*^  '°°'*«"«^  "  «i^»  on  personal  pro- 

per^ which  afterwards  becomes  a  fixtnre  and  a  parVof  tTe  ^Z 

i^^over  the  chattel  mortgage.    Curner  v.  (7««.,-„,,,  40  N.  J.^ 
Where  a  building  was  commenced  before  the  execution  of  . 

^eeim,/  Tnjrt  Co.  y.  Quigues.  (1909)  76  k  J.  Eq.  496.  7Z 
i  C:  '^^  «»7"P«'*y  --ie  after  the  right  to  liens  h«  attach^ 
«  made  subject  to  these  liens.  American  Mortgage  Co  v  M^i 
Const.  Co..  120  App.  Div.  N.  Y.  160. 

The  fact  that  the  building  is  by  the  terms  of  the  lease  t«  h«. 
come  «,e  proper^  of  the  W  is  ground  for  lar^l^  It 
with  the  amounts  owing  to  lienholders.    High  Biver  Trading  Co 
T.  Anderson,  (1909)  10  W.  L.  B.  126 

^Z  a»e  question  of  priorily  between  a  recorded  incumbra^^ 
and  a  mehcamcs'  Uen  is  not  a  difficult  one.  The  onus  is  TZ 
mechanics  to  show  priority.  Davis  v.  Alford,  94  Ts  46  U 
tte  contract  between  the  vendor  and  vendee  required  the  erLoh 

8.  163,  Henderson  v.  Connelly,  183  111,  93.  ' 

nmlir/  "'*'*»'«*"  «^^«^°  simultaneously  with  a  deed  for  the 
P^perty  to  secure  the  .unpaid  purchase  price,  such  mtj^e  i 

W  ^  ;  ''°^''  ^  P^'«^*'°  P"»  to  the  execution  of  th! 
mortgage.    Osborne  v.  Sam«,  179  Mass  697     WhSlu    L 

was  commenced  before  the  execution  "'.  Lt^Hn  ^e^ 
perty,  lien  claims  have  priority  over  the  mor^^^I^V^ 
Co.  ..  O^igues,  (1909)  76  N.  J.  Eq..496.  ^ZclI^TilZ 
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EiJ'- 


eamen  tre  given  priority  to  a  limited  extent  over  »11  other  lien 
daimante.  Other  lien  iMmants  rho  register  their  ddm.  within 
the  rtatutory  period  .hare  equally.  The  statute  determine,  the 
pnonty  of  lien.,  «id  the  legidation  in  force  at  the  time  the  obU- 
gation  become,  fixed  must  control. 

The  right  to  dower  or  curte^,  if  existing  at  the  time  the  lien 
attache.,  take,  priority  over  a  mechanic'  lien  for  work  done  or 
material,  placed  upon  property  under  contract  with  the  perwn 
owning  the  fee.  Oove  v.  Catker,  23  111.  685;  76  Am.  Dec.  711  • 
Marie  T.  Murphy,  76  Ind.  836;  Btuer  t.  Shepard,  107  Ind   417* 

By  statutory  provision  taxes  are  eniUed  to  payment  prior  to 
a  mechanic'  lien. 

The  appointmenc  of  a  receiver  does  not  diveet  the  property  of 
prior  existing  liens,  but  affects  them  only  in  the  manner  and  time 
of  their  enforcement.  While  the  property  is  in  the  posMwion  of 
the  receiver  the  right  to  enforce  the  lien  i.  .uspended,  becauw  the 
Foperty  i.  in  the  cu.tody  and  control  of  the  Court  BandaU  t 
Wjn^  Olass  Co.,  (1910)  47  Ind.  App.  439;  Beach  on  Beceiver^* 
8nd  ed.^  194. 

In  a  ca«  under  the  Manitoba  Act  (In  re  Empire  Brewin,  <& 
MM*ng  Co  (1891)  8  Man.  L.  B.  424),  proceedingk  had  4m 
taken  to  enforce  a  mechanic'  lien  after  a  winding-up  order  had 
been  made.  On  an  application  to  .tay  the  proceeding,  it  wa.  held 
by  Taylor,  C.J.,  that  the  lien  was  not  created  by  the  taking  of  pro- 
ceeding.,  but  prior  to  that  time,  and  prior  to  the  winding-up,  and 

♦t^^ll'*^'*^'^  '"'''^  °°*  ^  »**y^-    1°  «»«*»»"  «*.  inder 

I^^^.^^T^^  ^'*  ^^'  ""^  ^^^^  -"^  O'^topment  Co., 
(1902)  9  B.  C.  B.  667),  mechanic'  lien,  had  been  filed  against  the 
proper^  of  a  company,  and  judgment  recovered  in  respect  to  them 
in  the  County  Court.  On  the  oame  day  a.  the  judgment,  a  wind- 
rng-up  order  was  made  in  the  Supreme  Court.  Subsequently  the 
liquidator  obtained  an  order  authorizing  him  to  give  a  first  charge 
on  the  property  of  the  company  in  order  to  raise  money  to  take  out 
certain  Crown  grants  of  property  to  which  the  company  was 
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enhtled.  The  henholder,  had  no  notice  of  the  .ppliction  and  did" 
no  appear  on  the  hearing,  They  did  not  appeS  from  the  order 
but  apphed  for  leave  to  enforce  their  judgment  in  priority  He 
^.r^  created  by  the  liquidator  under  trorder  of'co'f  HeM 
that  the  order  m,de  on  the  application  of  the  liquidator  wa.  mide 
without  juri^iiction.  and  the  lienholders  were  nJt  bou^d^^ 

moZtTrT^  ""1: '°  ^"'^»  «^^^  *  "•"  *«  '^^  »«ehanic  on 
mo'^-ged  land  where  the  selling  value  of  the  land  i.  increased  by 

^Priorit:'^^-  ?'"«°''"-^«-Po-u<*incre««d^alue 
m  priority  to  the  mortgage  or  other  charge.  TJnlew  the  seUin* 
value  of  the  property  had  been  increa^^  Te  lienlT  n^pS 
over  Uie  mortgage.    Kennedy  v.  Ha,^„,  (i890)  10  0   b"  4^ 

»3  O.  L.  R.  130,  and  cases  cited  under  sections  8  and  15  of  thl 

"  L.- 1.-  lllTo'tlt.''^  '"  ''  ^^'^^^^'  <--)  - 
A  covenant  in  the  plaint  ffs  mortgage,  entitling  them  to  pay 
JT,\    r'  'TV''"'^  ''  encumbrances "  affecting  the  mort 
gaged  lands  and  adding  them  to  the  mortgage  debt,  did  not  entifle 

mortgage  debt  amounts  used  to  pay  oflf  mechanics'  liens  of  later  date 
^  the  registration  of  defendants'  mortgage.     Oreat  W^  P^. 

r"7B.c  r     "         ''"''^'  '"•'  ^''''^  '  ^-  ^  «• 

As  to  rights  of  execution  creditors,  where  land  is  sold  to  satisfv 

L Ttr/lil^'.Tw  w"  ^"-'^  '^-  '-  ^'^  Bank  11  sl 
ij-  U.  320,  (1918)  2  W.  W.  R  1068. 


CHAPTBBXn. 


OOKMJTIKO  TBI  StATUTOBT  TxiO. 


The  perfonxumce  of  the  work  or  the  eiipplying  of  the  materia, 
in™,  merely  .  right  to  acquire  .  lien;  f^e^uZ^Z^. 
•tepe  necesaarjr  to  perfect  it.  PWMijftee  the 

i.trv^;  J!^f  "^v  "'^  •*'**™°*  '*^^^«^  *°  »«  fl^'d  ^  the  reg- 
lien  hM  ceawd  to  lri>or  or  to  fumieh  labor  and  materialeT^v 
would  expire.    Devine  t.  Ctori,  (1908)  198  Ifia   S6 

The  time  limited  for  the  'regiatration  of  claim,  for  lien.  doe. 
not  commence  to  run  until  there  ha.  been  «.ch  perf  ormanTof  SI 
contract  as  would  entitle  the  contractor  to  mainUin'^^i  ft 

tt  it  ,  ""T  ^r  *''""'°^"-  «  «^«  1"*  'ork  upon  wJ^ 
the  hen  claimant  relie.  a.  giving  a  new  date  from  which  the  ^? 
«te  begin,  to  run  agaimit  id.  lien  i.  «,mething  which  thTl™ 

::mit?  "T"^  "^"  ^'^"  ^^"^^  thf;i!^itwtk t: 

89c^TaS'?58:'^^-  ^-^-^-«^^^o.,(i9or) 

date'^wh^tlf"' 't'**T  *^' "•" '^*''*^^  ^ '^<^*«d  from  the 
date  when  the  work  under  the  contract  wa.  completed  or  the 
material,  fumidied  and  placed. 

Even  if  there  be  only  «,me  touching-up  work  to  do.  and  whe- 

^LL^t"  T'  "  "  "•  '  P"*  ^'  «»*  -^'^  nece^ar^'^derlt 
contract,  the  .tatutory  time  i.  to  be  calculated  fromWcomplItion 
of  such  work.    Fua^r  y.  Beack.  (1918)  21  W.  L.  B.  39^^  cT 

The  tune  for  filing  the  lien  i.  to  be  reckoned  from  the  date  oi 
P^rfo^ance  of  the  lateet  work  under  the  contract,  r^a^«^  : 
~»eptance  or  occupation  by  the  owner.  Mmii.n  Bro7r.  c7,  of 
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COMPW  iHO  THE  mTUIOBT  TI1«.  jg, 

d.t.  from  Which  the  .S^t;  L^rr^^^  r  ,'•*  """-^^^  «" 
-  don.  or  nuteriaU  Z^TZilT"  '  w  '"' 
oontrMt,  ud  not  colorablv  to  «riv.  fK,-        '  ^  "*"P^'**  *^« 

^.  1^00.,  (i4 1  iilr; « f  rt  r  '•  «•  "«^  ^^*' 

1000.  '  ^'^  ^'^  ^  ^  WO;  <iwr)  1  W.  W.  B. 

without  lk!X'',;f"-f  7";^^^^^    Thi-w^dLe 

««i»port«twor?^1^tl^etn«^* J:;^  T'*  "^  ^^'^'^  " 
doBe  WM  done  in  pur^n^cTT  ' /f  "',**"*  ^  ""*  ^  *"k 
i.  contended  that  dater  ..^i  r^''**  *^'  ^^^'^^    ^t 

faith,"  bnt  even  ^tS  f^^  ^/^.r'"  ""  '*'"  ^  "'"^ 
th.t  there  w«  bad  &ith^  !^\***^  ?"  '»•"*'''  ^  ««^ot  find 
contract  and  the  delay  wa.  d^  to  t'^  '"  '"°'  '°  "^^™°*  «'  ^l** 

-t-tn^ryp^Hod  .hoLrbfi!:  ^j^rt'^t^^"--  ? 

omitted  work  was  done  bv  the  nlUnH*         ,     ^  '''  '°   *^« 

material  for  the   hn.Uir.         xv  ^"  ^^^  '***»''  "  to.  furnish  all 
««  t.  time,  tie  tune  for  tli^T^^  ".«  <»nlr.<*,p  to. 

»»*  a  ot  no  importuce.    "M.teri.1  rap. 


188 


THl  LAW  Of  MWIUKICS'  UBM  IK  CAKADA. 


?m  Utor  than  th,  balk  i.  non.  th.  !•«  a,t.ri^  ,„pp„^  ^^ 
»4«  per  Hidden,  J.    An  .mendment  to  the  Act,  B.  8  0   1914 

Pawing  of  the  l„t  mterUl  «,  tnn^a^  or  pl«ed.  «d  no  differ 
.noe  «  m.de  between  .  l„g,  „d  .  «ndl  «no\mt.  «  th.t  «t  di. 

mt^i^M;  f  ^  «»'J"nendment  it  i.  now  immaterial  whether  the 
fljttentl  u  fumidied  under  one  contrwt  or  more:  wd  the  riJ 
u  mdependent  of  the  completion  of  the  work.    HuZrM^] 

The  calculation  of  the  time  i.  affected  by  the  qneation  whether 
it  i.  necee^ry  to  toat  th.  i^rk  or  m^.rj  'J^r^Tto^^ 

W8  ind.  170.    But  where  the  material  laat  fumidied  i.  for  a  tom- 

be  juatified  m  computing  the  .tatutory  period  frr^m  the  date  of  Z 
^r^ng  of  thi.  mai^rial.  Plaintiife  had  contra^t^ei^p^ 
tte  hardware  for  u«  in  the  coaatruction  of  a  building,  and  the  llrt 
^hreiy  upon  which  th^  relied  for  preaerTation^^t  u,2^ 
tte  regxeby  of  the  claim  of  lien  being  within  thirty  Cof  ^ 

of  matenalK-wa.  of  certain  bolti,  of  trilling  value  and  uaed  f «T 
tem^rary  or  experiments  purpoa.  o^S  wa.  held Tf  L 
«bde,  were  not  fumidied  in  .uch  mamier  a.  to  «uble  th.  phT 
^  to  daaa  a  lien  for  their  price  upon  the  l«i3T^o,^r 

Taxor  Cofutructton  Co..  (1910)  82  0.  L.  B.  176 

t.Jlf'i^f'^^  *^  '"*^*'°  '»'  *^«  computati«i  of  the  atatu- 

tolr^^J  I'T'*"*  *°  '^^^•'  "^  «>"*^«  rea^mably  tte 
torm^^oftteactud  contract.  A  plumbing  contract  to  ^^^ 
«»tall  a  hot  «r  furnace  for  heating  a  houae,  including  the  neT 
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coKFirriiro  th>  mTurow  rtun.  ,ge 

ior  wch  work  i,  to  be  comJuL t*!  '"•^^■°"»' ''«  ««V  be  filed 

contract,  notwithstanding  a  delay  of  two  »    Tk     ,     *  ""^"  ^* 
l*tion  of  the  furnace  iLu  .7  !  ^         °°^  ^^'  **>«  •'"t*I- 

CoH.««  V  «;•  r  "^  °'  ^*  «"»«'  incidental  fittin.,. 

to«»n^  T.  St%tiuon  <£  Buckley   nniax  ia  rv  t    """*"^  nttlnga. 

At.^  -k  .      '"'«/«y.  (1918)  10  D.  L.  B.  «97  (Alta.) 

"-.edy  .light  def'cL    ^e  Um^  ,  '•  "'  ""*  '*'°«  '^'»*  *<» 

computed  from  thet  J^'rof  LX""',  ^t  "'^  ^  ^ 

other  hand,  where  the  workc^isLte  of  d  ff  .  ;  f  '''•  ^°  «"• 
of  buBine..,  but  ordered  at  TCnt  tit!!''  ^t  "".^ '°  **"'  "" 
qnired  to  file  a  li*.n  .f*„  .  *''  *  "'^hanic  is  not  re- 

.uificient  if  he  ^Z^^t  Z  h  7  '"'  '"^  ^'  ^"^-  "  " 
Carroll  r.  Mcncar^'lml'^^^^^^  '^^j'  ^'  -k- 

t«ct  is  made  for  materials  to  be  dTliverJ^i  .•  ^"'  '  •*"- 
required  in  the  renair.  nf  k  mj      '^•'^'e'ed  from  time  to  time  as 

The  plaintiffs  ZJL.^.  satisfaction  of  certain  architects, 
eease'd  wo  roL^ Tth  "^"^^fT, '"  *  ^"'  «'  "'^  «>-"<ii-«, 
completed,  and  tZr^r2^\^''  *""*'  """^  "'^^  ~'^*'-*  -^ 
affidavit  suting  su"tnrSjlT"i  "  '''"*  '*''  ""^^  "» 
re^stered,  whi^h  waslne^o  jI^Ui"  ^e  ar  h'lT  ?^° 
-.  were  not  satisfied  and  re^uired^u'^S^er  w^rk  r^d^rd 
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tW.  WM  •ecordlngly  don.  in  Jim,,  wd  H«in  in  Aa«,L  Md  it 
WM  not  ontil  Ang«t  4th  th.t  th.  «chit«^  wm  iSwld 
■eotptod  Ui«  work.  It  wu  b.ld  tlut  Uu  arehitoete  being  tU  pw- 
•on.  to  dtttrmin.  wh«,  tb.  work  wu  oompLfd,  it  ww  not  com, 
Pl.fd  -ntU  th.,  h«|  .ipdiW  th«r  .pproTtl,  «d,  th.r.for.X 
U«iwMr.girt.r.dintin,..  ViAu  Bardwar,  Co.  j.  Ortnd  Trunk 
B.  Co.,  (1906)  18  0.  L.  B.  844.  ^^ 

If  thwe  m  Mpmt«  contrwt.  th.  notio.  for  Mch  miut  b. 
within  th.  tim.  limit  of  .wh.  bat  thi.,  of  cour...  would  not  .pply 
if  th.  job  w.r«  on.  eontinuou.  contrwt    Morris  t.  TharU,  (1894) 

it,  wJ"  pT'of  "**•"'  "*•'  ^*-  ^'  •'•**  •'•«»<*-»*<o»*'*  5o«,. 
lll.F.d.  81.  Th.  g<mer«l  prindpl.  tpplictbl.  to  a  ranning  w- 
count  will  ordinarily  b.  .ppli.d  to  cm  of  m«t.rial.  «ippU.d 
by  a  hen  claimant.  When  on.  item  i.  connects!  with  anothor 
m  th.  H»nM  of  a  running  account  aid  th.  d.aling  i.  intended 
to  be  eontinuou.,  to  that  one  item  if  no>  paid  shall  be  united  with 
another  and  form  one  entire  demand,  ihe  time  for  filing  a  lien 
run.  from  the  date  of  the  thing,  laat  .uppli.d.  MorrU  r.  TkarU 
tupm. 

But  where  a  plumber  agreed  in  a  ungle  written  document  to 
uutal  plumbing  and  beating  apparatna  in  each  of  two  houM.  .itu- 
ated  on  two  adjoining  lot.,  for  the  ram  of  $690  for  each  houM  it 
wa.  held  that  the  contract  contained  two  Mverable  or  diviaible 
promi«j.,  one  in  n»pect  to  each  houM.    The  work  in  connection 
w»th  the  houM  on  lot  No.  80  wa.  completed  on  July  89th   1908 
and  that  in  connection  with  the  houM  on  lot  No.  89  on  Juni  16th,' 
1909;  the  sewer  connections  from  both  house,  were  joined  in  a  line 
between  the  two  lot..    A  lien  filed  against  both  lot.  on  Februarj- 
l.t,  1909,  in  req>ect  of  the  whole  contract  price  for  the  two  hou~  s 
wa.  too  late  to  preMrre  the  lien  againrt  lot  30.    A.  Lt,  Co  v  Hitt 
2  Alta.  B.  368. 

If  the  claimant  ha.  delayed  completion,  in  order  to  give  the 
owner  time  to  arrange  for  payment,  by  arrangement  with  the 
owner,  and  work  is  then  done  to  keep  the  lien  aUre,  the  owner  hav- 
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ooitnmiro  thi  nArmon  tium.  ,9, 

which  th.  ddmnt  h«  c«JS  ri!?    ni!i"  ••  *^  **•*•  "P^ 

oth.«.  i?«.^  ^.  dIJ^^^^T^  ,1  i~  •""**'  p^i*"*'* 

r.  OiU.  86  App.  Dir.  (Ny\  t^K  ^f  '^  *°^'  ««n«Wrf 
-trjcu  to  peSo™  UbolY^l"  JIh;?  ^if  *  *^  ^^«--» 
•**««»«g  time.  Me  Valln  LumhJ*^^  ^  P"P<*«  <>' 

i-^  fa„.id..d  within  r;t.^'rt°  :'•*"•'  ''^'  "•*  »•*•'- 

Po-  of  compleZto?^^  I      '°.*^  '"">  "^  '«'  *h«  P«r- 
•  qu-tion  0?  f^*  t^Tw^r'""^''  **»  "-'^  the  lien,  i. 

filing  hi.  lien  to  exp^  UnS«  ^H^-^.'^  '^'*'^'^  *''•  *'°^  '« 
*«e'  WM  to  "fbr  ap"'.,tert  ^^^^^'^^^^  «>"t'«t  the  pi... 

?£!  ^^----  -"•^ert.r  •  .e?t:r*-^ 
he^^  r^S'to^^sr "- -^  theVrj'LiTir  r 
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ftflect  the  plaintifl's  ri^ts,  nor,  in  the  CMe  of  •  materialman,  can 
the  imall  valne  of  the  last  materials  supplied  make  any  difference. 
Brynjolfaon  t.  Odd$o»,  (1916)  88  D.  L.  B.  870,  (Man.) ;  ^^urft 
T.  Morris,  (1914)  32  0.  L.  B.  346;  M«rrick  t.  Campbell,  (1914) 
17  D.  L.  B.  415,  24  Man.  L.  B.  446;  Foster  y.  BroMebank, 
(1916)  22  D.  L.  B.  88,  (Alta.);  ^woaion  v.  Mollieon,  (1907)  6 
W.  L.  B.  687  (Alta.).  In  considering  this  and  kindred  questions, 
an  eminent  judge  has  aptly  said, — "  It  does  not  appear  to  me  to 
affect  the  matter  that  the  latest  orders  were  at  long  intervals  for 
small  quantities  of  goods,  after  the  bulk  of  the  work  had  been  done 
and  the  building  occupied  and  used.  These  articles  seem  to  have 
been  bona  fide  required  for  small  finishing  jobs  such  as  are  usual 
in  building  operations,  and  which  are  frequently  done  after  the 
owner  Is  in  occupation."  Bobock  v.  Peters,  (1900)  18  Man.  L.  B. 
124,  per  Killam,  C.J.,  at  p.  136. 

"Even  if  the  subsequent  work  was,  as  one  witness  stated, 
'patching'  or  'odds  and  ends,'  and  comparatively  unimportant,'it 
was  none  the  less  done  in  connection  with  the  original  contract. 
It  often  happens  that  on  a  big  repair  job  the  last  work  done  is  of  a 
trivial  nature,  but  if  such  work  be  done  at  the  request  of  the  owner 
and  in  accordance  with  the  terms  of  the  contract  it  is  still  done 
before  'completion'  of  the  contract,  within  the  meaning  of  the 
statute."  Falconver  t.  Hartlen  (Nova  Scotia)  unreported,  per 
Wallace,  County  Court  Judge. 

The  time  for  fiAng  a  claim  for  lien  cannot  be  extended  by  send- 
ing new  material  to  replace  alleged  defective  material  formerly 
delivered  and  used  in  the  completed  building,  which  new  material 
was  not  suited  for  the  purpose  and  was  rejected.  StUttler  r.  Filer; 
135  111.  App.  61.  After  full  delivery  under  a  building  contract, 
an  agreement  to  extend  the  time  for  filing  a  claim  for  lien  is  in- 
effective. 

The  time  for  filing  a  lien  for  material  furnished  to  a  contrac- 
tor cannot  be- computed  from  the  date  of  the  last  item  in  the  claim- 
ant's account  unless  such  item  was  the  subject  of  a  lien.    Brooks- 
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mfurauhed  for  -rerd  buUd^.  under  one  contnu,t  the ^e  ,S 

^^^ch  doe.  not  cover  all  the  item.  «t  fo;ht  S^'ef^  ^f 

ZL       ""r*  'J"'"  "•'  ""«  limit,  wm  be  good  LTJ.^ 
wluch  are  withm  the  time  limit.    Steve,  v.  5i«c^,  "  jVT 

tiJ°i-^*?^!r*  "^"^  "*'  "^""^  **'  "»«  materialnum  the  .tatutory 

^  Imut    or  regi.tration  i.  calculated  from  the  date  whln^ 

«t  matenal  fu^iahed  by  the  claim«»t  had  been  p3  u^n  1 

l«ad  or  uMd  uKthe  conetruction  of  the  building.     ^'^''^''^ 

Notice  of  a  mechanic',  lien  i.  filed  in  time  if  filed  within  the 
•tatutory  time  for  fumiahing  the  laat  of  mer.1  ln^.T.  ? 
oji^and  fumi.hed  at  dlrent  tim^!  ^^ ti^^  LZ^^^ 

rjqaeat  and  with  the  knowledge  of  the  owner  to  remedy  defect,  in 
the  original  work  thi.  i.  .ufflcient  to  ertM»li.h  a  nTl^^^ 

^IT^  '0'  "completed  according  to  contracl^  a.  the  cot 
u^d^       "^t'  ^"'  ^'  '**^'  ^^«"  ^«'~t-  and\olunlS"y 

wT^n  !!?     ,        ^^•''  ^^^''^  ^^  ^-  «•  A-  864.    Eat  ordimZ 

not  keep  the  hen  aim  «,  «,  to  prejudice  others.    See  i«,« JV 
Dtmptter.  (1911)  19  0  W  T?  «L.  o  i  „     J,  ««in«y  t. 

Hpector  orders  change.,  after  supposed  completion,  the  computation 
xx.— u 
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maj  be  made  from  the  date  when  the  changes  wei«  completed. 
Winer  r.  Boten.  (1918)  231  MaH.  418. 

While  there  might  be.  an  interral  of  delay  lo  great  abd  anre»> 
aonable  aa  to  jutify  a  Court  in  holdiig  as  a  matter  of  law'that 
a  lien  had  been  lost  by  reason  of  such  great  delay,  yet  if  the  sworn 
statement  of  a  mechanic's  lien  is  filr4  within  the  statutory  time 
after  the  claimant  has  ceased  to  labo;,  and  if  the  last  item  of  labor 
were  performed  in  good  faith  under  the  claimant's  contract  the 
lien  is  none  the  less  valid  because  before  the  work  named  in  the 
last  items  was  done,  no  work  had  been  done  by  Hoe  claimant  for 
more  than  a  month,  and  before  the  last  work  was  done  the  houses 
on  which  the  lien  is  claimed  appeared  to  be  completed,  and  were 
purchased  by  their  present  owner,  without  knowledge  of  any  lien. 
Billinga  Co.  v.  Brand.  (19(V5)  187  Mass.  417. 

The  words  ."  the  last  material "  in  a  statute  providing  that  "  a 
claim  for  lien  tea  materials  may  be  registered  before  or  during 
the  furnishing  or  placing  thereof,  or  within  thirty  days  after  the 
furnishing  or  placing  of  the  last  material  so  furnished  and  placed," 
mean  the  last  material  furnished  by  the  materialman  under  hia 
contract,  where  there  is  a  distinct  contract;  and  where  he  fur- 
nishes materials  outside  of  his  contract,  it  has  been  held  that  flie 
time  for  registering  his  claim  for  lien  vp.  respect  of  the  material 
supplied  under  the  contract  begins  to  run  from  the  time  of  the 
last  delivery  of  material  under  Uie  contract,  without  regard  to  the 
time  of  delivery  of  material  outside  of  the  contract  Bathione  j. 
Michael,  (1909)  19  0.  L.  B.  428. 

But  the  whole  transaction  in  relation  to  the  building  contract 
between  the  owner  and  the  contractor  must  be  considered  in  de- 
termining the  question  of  the  date  when  the  statutory  period 
begins  to  run.  Where  the  materialman  haa  contracted  to  supply 
all  of  a  certain  class  of  supplies  required  in  the  oonstmction  of  a 
particular  building,  as  mentioned  in  the  specifications,  and  he 
supplies  not  only  the  goods  which  were  so  mentioned,  but  farther 
materials  which  iirere  contemplated  by  his  contract  aa  extras  or 
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•dditioM,  by  th«  amount  of  which  the  fli«d  n«-- 

incrwae,  the  lien  for  the  enti«  hn.         x  .    ^**  "^  "•*»«*  *• 

tatntory  period  to  ^fif"  .^  "  °'*  ""*  **'  *^^P*  "^  «>« 

por..nofi,„or.s::'irrr«tto^^^^  •^'k *^* 

u>  the  .pecilicationi.  and  the  Ut-,  ^T**'*'*" /'  »J"<*  ^w  ihown 

ix*  the   l«,t   deliver  ot»Z     F^,  "^^w*"?  ^"*^  "»"^- 
(1914)  15  D.  L.  bZzs.    In   1  e^  ith!::^^,.'''""'"^^' 
«»8«»»ent  i8  not  a  binding  con^?!'  ,f  ^*"^^  ^  "^*^  " 
nite  kind  or  quantitie.  otZ^tl^         ^'  """^^^^  **'  "^  d«fi- 

^  'e^,  ^et  the  11^^.1:  H  iL^^tT  "^^^ 
constitute  a  single  cause  of  4u4iJl\^  ^^^  together  as  to 

-  bringing  «lLtion^''Cl?' ?;  ?"'  f  '*^*-«- 
terials  in  respect  of  the  wholeTiT  SV  ^"  ^"*  '^  *^  "•' 
Man.  L.  B.  m-  Marl  Z  m.    ,/**'"*  ^-  ^•<««.  (1900)  13 

^^Tlof^.^J\'^.  -^^  "'^  -«  i.  to  retain 
of  oL  lieXde„  Jtl       ^\r *^'  '-  «>«  P«>t«^on 
.b«don«ent  of  ^  ,^n^a<J^bv  Z"^  ^"  ""  ^-'P^'*^*"  " 
•Mzy  of  such  periodT^tot^LT"^  ~"*'"*^''  '"^*  *^ 
tlon  to  prot^rt  Se  int^Z  'J  a  ^,.1  f  "^'  '""  '^'  "W^- 
'^ter  a  lien  the  o^tT«  :  tL  :^^"I'r«  "'  ''"^  '^'^  *^ 
.We  by  a  sub^ntractor  who  T.^^^.f^'^' '  "  ^^'^ 
^  day,  after  the  .bandoZ^o  l^^  ^oA^,'  ;h  """  *^ 
contractor  by  haring  been  permitted  L  T  ^     '  P™^P^ 

-J^d  .mplete  the^ub::n';^tl^h^h:T^^ 

a»irty  day.  of  completing  his  own  work  \^*^^'  ^^"^  ^^ 

The  Mechanics'  Lien  Act  rt^ir^  .«u^ 
eomnienced  within  .  spedflinZ^  ,1^"  PWceeding.  to  b. 
1-t  work  done.    L To  1^  '  ^'  *''  ^*^"  '~»  *^«  date  of  the 
Court  relating  to  vtLtil      ^  ^^^^^  ''^•*^'  the  Bule,  of  th. 

it  h-  beenlLLToTt^  Safsu^*'*  ''^''  ^"  ^ 
though  the  initial  step  Z^\^       .  "^"^  ^""'^  W^y-'  Al-       . 
"w  .step  in  an  action  under  a  Mechanics'  Lien  Act 
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U  cftUed  ft  atatemnit  of  daim,  it  differs  materiaUy  from  the  plead- 
ing  of  that  name  in  an  ordinary  action.  It  it  the  first  itep  in  a 
proceeding  to  enf  oree  a  etatntory  remedy,  and  the  Act  require*  thia 
■tep  to  be  taken  within  a  fixed  period.  To  extend  that  period  by 
exdnding  vaeatiou  would  be,  in  effect,  to  amend  the  Act  and 
materiaUy  enlarge  the  time  which  must  eUqise  before  proceedings 
under  it  wiU  be  barred.  Canada  Sand  Litnt  Brick  Co.  T.  Ottaway 
(1907)  10  0.  W.  B.  686. 

In  the  confutation  of  time  within  which  proceedings  must  be 
instituted,  the  rule  is  that  the  first  day  is  to  be  excluded  and  the 
last  day  included.  McLennan  v.  Th»  City  of  Winnipeg,  (1882)  3 
Man.  L.  B.  474.  As  to  the  law  relating  to  the  question  "  when  the 
last  day  falls  on  Sunday,"  see  Holmested,  and  also  an  article  by 
Gorman,  K.C.,  48  C.  L.  J.  881.  See  also  ReveUtoie,  etc.  v.  Alberta 
B.  Co.,  9  Alta.  L.  B.  162.  • 

In  computing  the  statutory  period  in  relation  to  filing  a  lien 
fractions  of  a  day  will  not  be  counted. 

"Day"  means  the  twenty-four  hours  from  midnight  to  mid- 
night   Chrhe  t.  Moore.  (1908)  1  Alta.  L.  B.  49,  8  W.  L.  B.  405. 
The  time  of  the  filing  of  the  lien  determines  the  legislation 
to  be  applied.    Montjoy  t.  Heward  adtool  Diet.  (1909)  10  W  L. 
B.  282  (Sask.). 

A  mechanics'  lien  will  attach  for  all  materials  supplied  in  the 
section  of  a  building,  although  the  time  for  filing  has  expired  as 
to  certain  classes  of  material,  ordered  at  a  diflbrent  time,  where  it 
is  shewn  that  there  was  a  prior  agreement  to  purchase  aU  material 
required  for  the  building  from  such  vendor.  WhUlock  r.  Loney, 
10  Sask.  L.  B.  877,  (1917)  3  W.  W.  B.  971,  38  D.  L.  B.  62.  The' 
lien  Is  enforceable  if  r^;istered  within  the  statutory  period  from  the 
last  delivery  of  materials,  even  though  the  materials  last  deUvered 
may  never  have^een  used  in  the  construction  of  the  building,  if 
they  were  furnished  for  the  purpose  of  being  used  thnein.  KaU>- 
fteUdi  V.  Hurley,  469,  34  0.  L.  B.  268. 


CHAPTBB  XIII. 


^^T.  n   "  T"*''  "•*  ''"'^  **'  '«'^«'  »-* ''«  performed 
JL^^  ""'  i~°*'*^**''  »  ^^^e^y  prevented  by  the  owner 

cn«d  thereby,  although  he  ha.  a  right  of  lurtion  for  «,ch  Z^ 
The  hen  doe.  not  extend  to  unliquidated  damage.  duTtoth« 

ofihe  contr^^t.  Damage,  ^dfered  by  a  contractor  by  reawn^ 
lu.  being  improperly  deprived  of  hi.  contract  cannotie  T^ 
m.  p^ceedmg  under  the  Mechanic'  Lien  Act  nor^Z^cf  ^ 

O.  W.  B.  66,  Hoyt  v.  Jft^r,  7  Hill  (N.Y.).  A.  to  meaaure  of 
d«u«e.  recoverable  by  owner  under  a  erdaim  fT^ 

material  not  fumidied  by  a  contractor   .>     ^^nit.  J  <r  T. 
(1905)  103  App.  Div.  (NX)  56^  "'^'  "^  ^'**^"' 

mai^."t "  •tf^^*^  ^'  *^  •*•*"*•  *^  *^  ^'^'  Performed  and 
mto^ft^ed.    Lo«  of  profit,  or  damage.  Vor  b.^^ 

Tn.^  m!        "•    ^'*^«y-^«*-^- (1908)183  App.  Di^ 

trac^foT'  ",  r*  *°*^*^*^  **•  "~^"  •*'«-8«-  ''<>»  *e  con- 
ration  ftereof  which  he  daim.  re«dted  from  f«lure  to  deUveT^ 
tunarfd...  Woolf  r.  ScHaefe,,  supra.  If  a  builX  ^tr^ 
provide,  a  .urn  a.  liquidated  damage,  in  the  event  of  faTi^ t 
^plete  work  and  give  complete  po«e«ion  within  .Sp^t^ 

«>d  the  liquidated  damage,  exceed  the  amount  that  would  oS 
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'Wle«  J^.        ''*"'  ther.  i.  no  ™a  « j^rtly  owing"  or 

c«nnot  rocceed  m  M  wtion.    iir<Jf«»i«  r.  fio<*«*iM  W  bT? 
188;  Farrtll  y.  Oo/Mt,  88  0.  L.  B.  180 

cort'^n^f  ""'"J  ^*°  ^"^  "  "*»* '''^ '°°^^>  *<»  "tend  to  the 
wmWmg  of  the  nece««y  tool,  and  equipment,  although  «,ih  woA 
mu.t  be  treated  a.  d«nage..    BrUish  Columbia  OranitJd  Jc  cT 

•    tor  ^7^  '^^^llie^f  of  the  owner  and  principal  contr«^ 

&.  Z^  *     '^°"'^"^'  ^"°'«^  "'^t^  '«>«>  the  default  of 
the  contractor  can  alwava  be  apf  nn  ..  .  J«         y».    .        "^  "* 

/»Ay  148*a^  337;  Heberht^  v.  Fe«rf<,  99  HI.  App.  fi06)   excent 
to  tte  clA^jrf  the  wage^amer.     FamK  v.  ZJkJ  J^Z 
McManus  y  SothsckUd,  .upra.    The  fact  that  mat^^ir'weT^ 

dmagee  if  they  were  defective.  Strawn  v.  Cog^M  28  111  «? 
Conaequentid  damage  resulting  from  a  breach  of  the  cont^^  t^,' 
notgm  a  lien  and  if  a  contractor  be  wrongfuUy  i^C^  ^ 

^on  rf  «  '''f  "*  "*^"^  would1S:^Jamo^^min; 
to  him  on  the  footing  of  th.  contract  if  he  had  been  allowed  i 

«>mpJeto«iework.    WZv..a/^W,«.pr,S"reW«to 

?;fZr;  «  F^'  ^'^"^y^o^  V.  MoHyn.  30  Mich.  676 • 
Thonm  V.  5<«»or<,  132  (N.Y.)  680.  «a.  o^o. 

Where  Uquidated  damage,  are  .perilled  in  the  event  of  the  con- 
te^not  teing  completed,  the  owner  can  retain  .uch  ^n^en  « 
•e^  w^contracter.  {McB^-y.  Einnear,  83  Ont.  B.  318  TuZ 
V.  B^o.  Poite,  Mfg.  Co..  54  111.  App.  460),  bTr^t  L  'J^t 

Zr  ?l.   u    ,^  *  •^''^»t«cter  to  enforce  a  lien  .gainrt  the 
owner  of  the  building  one  American  Court  derided  thatTTwn^ 
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Z^     :!?L!7  ~*^  ^""^  "^'^  *••  ^  «»*^«d  caoMd  by 
tt.  ««nt«ctor'.  f.a,„e  to  complete  the  building  in  time,  prorided 

^1 1't^T  "•  r'  "  -»y  »>•  -^^  to  »--•  b«m  in  contempl.. 
tion  of  the  p^rtie.  when  the  contact  wu  made.    Fasntt  t.  /oc* 

i^»nf .!;""       ^''•'  ^"''^  '*  ^-  ^-  ^-  »!«•    "  *»»  ^o'k  i.  not 
lien  for  the  work  performed.    Smith  v.  JVoma;  120  Ma«.  S8 

Dednction  1^  way  of  damage,  wm  not  allowed  when  there  had 
been  delay  by  the  contractor,  the  lienholder  not  being  the  con- 
H^'nTt  h^  r"  '•"^  '"^  *^  ''^"  *°  *-  that'contr^^tor 

«»ht'/^'  T'"  T^^  ^'  ~°*"^*  '«''"•  "y  ^0*  i«  done  no 
nght  to  a  hen  will  exiat,  the  contractor',  remedy  being  an  action 
for  breach  of  contnu^t    Horr  y.  Slairi.  35  111.  App.  Z 

a.tt  "•^°*'«^  «^ot  acquire  a  lien  on  a  claim  for  unliqui- 
dated damage..    Ma^er  v.  Mutchler,  60  N.  J.  L.  162;  Mijy 

f^^L  Z""-^''''  ^*«-'»«t'^-the.«mme«iI- 
a  building  contract  i.  a  penalty  or  liquidated  damage.  «« 
McManus  v.  Rothschild,  (1911)  25  0.  L.  R.  138.  See  al«,Xm^ 
Advocate  r.  Master  Builders  Company,  (1917)  3  W  W  B  ^T 
nOO^n/o,  V.  m.  Garage,  (191^5)  1  k  79.'  CaLLl^lS 
^/«c<nt  Company  v.   Can.  Rubber  Co.,  52   Can.  S.  C   B  3^ 

fo7':  "'!""""'  '"''•  "^  ^-  '■    ^^  "^  ~°t«-to'  "  entiti^' 

i^rol™/     ri  ""^'"^^  "*  ^''°*'  "^^  '-  «>«  re.ponS.ility 
nTolved,m  the  doing  of  it,  diould  be  added  to  the  actual  «,.t  of 
It  to  him.    Rohl  V.  Pfaffenroth.  (1916)  31  W.  L.  B.  197 

Lo«  of  probable  rental,  from  houi«,  in  courw  of  conrtruction 
becau*,  of  a.e  contractor',  delay  in  completing,  can  be  ZilS  S 

•Peafled  for  domg  the  work  or  after  the  owner  i.  giyen  noticed 

wTb.1o9."-  ^^^-''^•^w*o«,(i9i2)iri:rr« 
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d^y  ia  oompWtion  of  work.  wUl  b.  ntmi,  «1^  «fBci«t^ 

ewe  ii  dwwn  by  ownw  for  incurring  th«  «p«M..    &«-,  oIL 

«  W.  L.  B.  887  ^r  ^^^nforaiion,  (1918) 

The  ordering  of  extru  does  not  necemrily  put  the  pwtiee'  .t 

The  hen  i.  mtricted  Iqr  the  tenn.  of  the  etotate  to  the  Wwr 

f^^*J  "^^  "'*"^"""^^  LoM  of  p«>flt.  or  d«Z, 
for  bnmch  of  contrwt  in  refndng  to  dlow  the  contr.ctorTp«! 
om  ^ot  be  the  wbiect  of  .  lien.  O'Bm,  r.  Maka^,  (iJS?) 
W8  App.  D,v.  N.Y.  875.  D«uge.  «fc«d  l^  .  contnurtorby^re^,; 
of  hM  being  improperly  deprived  of  hi.  contrwi  c«not  be  cUimed 
m.  procjjeding  under  the  kechwdc.' laen  Adi  nor  c«  ««A  ^^ 
Jg««tiae.cl«nuntto.lienonthel«d.  B^aman  r.  Canadian 
Stewart  Co.,  18  0.  W.  B.  66.  8  0.  W.  N.  876. 
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Mkhakics*  Lnirs  ok  Pm«okai  PwrntT. 
Tkmr  Natur$  attd  8eop$, 
There  m  two  apecies  of  lien  known  to  the  eonunon  Uw  ntmelv 

proy.^  to  «caw.  debt  wUting  to  tht  property. 

Ptrticulw  hep,  exiet  where  perwn.  h.ve  the  right  to  retdn 
»^  IB  reepect  to  1^  or  n«ney  expended  npon  them^^d  ^ 

^*  ^fHl    *K  *  r  ^''*"  "^  "^*»''  *^  «o««"«  of  lien  i. 

te«r  (18«8)  8  Bing.  18S,  per  Beet,  C.J.  AU  «ich  ^.^afic  lien, 
being  con.«tent  with  the  principle  of  naturd  equity^fl,^ 
by  the  Uw.  which  i,  conetrued  liberdly  in  ^chcZ  sZT^ 
IfcHV*.,  (1888)  4  M.  ft  W.  288,  per  Pirke.  B.  ^ 

^t  due  from  the  owner  to  the  po-ee^r.  whether  in  re^Jt  to 

D.  889     Oenerd  hen.  wre  foimded  on  cu.tom  only,  «nd  are  the^ 

of  Unke«,  f.cto„.  .ttomey.  .nd  whirfnger.  «e  g«««l  hT 
By  the  general  cMtom  of  trade  an  artisan  may  have  a  M^JT, 
h«  general  balan.  (^«^,,  ,.  SurcKara,  (18o74X  58     b^ 

h^  '  "J"^'  '"  "'^  "*°  *«  -^  •  g-erafSlZ  d« 
hun  ((7««prton  y.  F«yA,  (1836)  2  Bing.  N  C  449-  LOlJV 
B<^Uy,  (1844)  1  €.  ft  K.  L.  sL  diaLS»  ^^een 
par^cul^-and  gener^  hen.,-B^^„  ,.  ^^  J^,  ,^^- 

>t  reqnve.  a  dear  contract.    A  recent  in«tructive  aise  on  geLii 
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»  pay.    LaBote  v.  NtehoU.  (1918)  ltf3  Ati.  890 

«  Hie  ciutteL   A/Mden  v.  Hancock,  (1829)  4C  A  P  iko.  z/ 

14  Allen  (Mm)  139  1^  to  '  ^  ""Jf^''  "•.  ^*"''''  <^««^) 
■tanoei  «e  WA^l ,  t  ..  .  "*h*>n<y  "nplied  from  circmn- 
ntncei,  aee  lf*»<,  y.  Sntth,  (1882)  44  N.  J.  L.  105. 


JV««*oi«m,  (1814)  3  M.  4  8.  167.   '  '  '' 

penSrJSl  ^"  ^  "**"'*'^  •**"*«  ^'^-^  •»!  «mej  «- 

Po«e«ioB  nf  tK    i!!^        "  "**"*"*  ^  P*P"  <»»«  into  the 
Powewon  of  the  defendeati  for  the  potdom  of  »,.«—       u". 

judgment  of  Hwruon  r  T    •  ^  ^'"''  '"P"'    B«t  .ee 

« J"".l'*°  "*'°^  **°^y  **»  *>»  Ptind^  chattel!  pliced  in  *J.. 

medumic'B  hands  to  be  «oi-ir<ui  ««     V  ^*""  ?'■<*<»  "»  ™ 

o«  w  Be  worked  up  and  not  to  the  acce««orial 


•M 


•n  uw  or  nraumoc  um  n  ouui. 


^  C«irf«V<«H.T.  Z>rri>oe»  Co..  (1868)  31  N.J.  L.4W.   -d 

«•**»  T.  MeLeoH.  ( 1918)  18  W.  L.  B.  888 

^^^  proTidon.  which  d«a  with  Ii««  on  p^^^d 

tt.lm.   Tb«.proT.«on.doBot«Mt.th.li«,,„th.li«,aiw.T. 

i<r«*ofion,  (1814)  8  M.  A  8.  167. 

tt.lmhold.,.  Und«th.conuBonUwth.n«chiiSdr«^h«J 
^^tr!t  "^^^'^^  Po— on  nntU  hiT^S  ^ 
ITaa  \  ?•"  '^"  °"  •*^«°*  "-*^  of  «foKing  th.  l^ 
-h.  d.d  not  h.^ th.  right  to  «.U  th.  ch.tH  thJZgli  Z 
r«^  .  dutincbon  b.tw«„  .  ^.duniC  li«  S^  ^^ 
P^  or  pl.dg.  of  good,  by  the  owner,  m  coUatenJ  Hcuri^r. 
^  of  nujney.  m  the  creditor  might  «U  the  pledg.  in  thJ  UtL 
c«e.    Mutttn»r  t.  Florence,  (1878)  L.  B.  8  Q  B  n  !li    n      ,1 

ar""?'  "r ":  "■ '» »■ -p-  •"-^-^  «^ 
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To  HUbltab  th.  Ii,n  rt  common  l.w  th.«  „„„t  b.,- 
(•)  -4  d0bt  aeuing  bj,  mplieation  of  law  »ut  of  m  ^i^  k 

«  8.  180;  Htllmtu  ▼.  Pi(ou,  13  Que   L.  R  niy.  u    I        . 
(1887)  8  Bin*  N.  C  408-  J^*Jl  J  n        •      '  ^'^*'  ''•  ^••' 
848.  /Lw- .  w        ^'       ^^  ^-  ^•"•"•ww-  (1889)  8  M.  4  W 
»48,5«if/«T.Jfor^a«,  (l838)4M.ftW.«70  '""•w. 

Thi.  ml.  T   7   '  ^     ^'  ""^•'^  '•"  ^•iMble  than  befo« 
ia»  rale,  therefore,  thoiild  powiblT  h*  ,*m*^  • 

M  that  the  labor  and  iMl  «#T^      u  *"  '"™'  "**  '<>"» 

value  to  the^  t^ortLllLtt"'  ""*  '"^  ■'^'*«-» 

«u^  for  the  p^poee  of  impartmg  an  additional  value  to  it~ 
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contract,  the  .nthority  of  the  owner  to  do  the  work  wiU  b^  ia^ 

•  contract  1,7  the  owner  to  pej  the  chiig«  to  be  enforce  by  ♦  roit 
H^t  him,  u  where  a  wife  aUowed  her  htubind  to  lue  her 
wagon  Md  he  hed  neceewy  rep«r.  nude,  it  wie  held  that  the 
mcdumc  hed  .  lien  therefor.    mU.  y.  8,nia.  (1888)  44  N.  J. 

(6)  Co«<m«o«.  pM,«»o«,  eitkm'  iutual  or  eonrintetiv4,  m  iht 
lun  dormant,  «  «„^irf  t^  th,  existmct  of  the  lion.   Such  powee- 

don  mn<jt  have  been  Mqni«^  in  due  conr^i  of  bnrineM  or  in  wme 
other  lawful  way,  and  must  not  be  inconriet.nl  with  the  terme  of 

the  contract  under  which  the  Uen  i.  claimed.    A  lien  cannot  be 
•firmed  by  fraud,  miarepreeentation,  riolence  or  any  unUwful 

ii    u  l^"*"*  "**'  *'  '•  "'«^**»'  (1881)  L.  B.  16  Ch.  D. 

not  be  abeolutely  exdueive  but  mutt  be  uninterrupted,  aa  even  a 
temporary  voluntary  relinquidunent  and  mbe^iuent  re«unption  of 

B.  79,  BtMy  r.  Mcllmumit.  (1898)  89  0.  B.  167;  McNeO  r 
K.M^.  (1866)  W  C.  P.  4r0;  Milium  y.  Jf»iJ««.    1348)  4  F 

C.Q.B.179;lFeW«.T.C(v«iM«,8B.*C.47,8Can.S.C.B.16. 
Caaea  are  aometimee.  cited  aa  inoonriatent  with  the  pioporition 
tlut  contmuoua  poeseeaion  ia  eetntial  to  the  maintenance  of  the 
iMn,  but  a  careful  examination  of  the  facts  wiU  >how  that  they  are 
not  in  conflict  with  thia  doetrine,  but  that  in  e«d,  caae  the  chat- 
UIM  m  dorijig  aU  the  time  in  the  conatructive  poeaearion  of  the 
Iwn  damiant    In  one  caee  {WM,r  y.  Cogn^ai,  «««)   the 

awh-uc  at  Halifax  ^t  the  chattel  to  Boeton  to  have  it  repdred 
Md  It  wa.  held  that  the  Halifax  m«dunic  had  a  lien  for  the  A«« 

iMd«  by  the  Boeton  mechanic.    Unleaa  there  i.  .  stipulation  or 
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impUation  to  the  oontnrr  in  the  contnu^  tk-  r       ,  • 

(c)  r*e  poa$eaaion  tntut  ht  lawful     Wh.^ 

T    ^    t  '        *•  *^'  ^«^^  ^-  ^^'  (1886)  1  Oale  17  Tni 
•nd  eren  when  »  iierson  Uwfniu  ^u»  •  '    "'» 

u  hv  ^f^r      ,^'*°  liwtaaj  oHtuna  poMesrion  of  a  chattel 

^  nght  beu^f  uueparably  coupled  with  po«e«on,  Io«  7Z. 

^Z^^ir  I'JT'  ^"'  ^"'*  ^'-^  ^*-  not're-attach':^ 

toy.  ^cWi  V  5««»tey,  (1879)  B.  ft  C.  580.  N.S.;  (7.«flrfi,» 
0«  Poi<;«r  T.  aeh6fi,ld,  (1910)  18  0.  W.  B.  847.  ^""«»«* 

li.n^w^^*^'*"*?  '°™°*"  *^  P*««^»  d'*'  "ot  defeat  the 
«.  Co    M  0«y  (M«„.)  148;  Lynch  r.  TOJif,,  (1887)  84  ^b. 

r^  r'v^*"  -greementtodo  «nnethingWrt  iUegll 
Z£r.7^Jl.  "•"  if  the  work  i.  done.  Z^.  r.  Mo^, 
(1888)  4  M.  AW.  870.  m.  On  the  other  hand.  «iaininir  ZI 
jum  ^thont  the  con«nt  of  the  owner,  after  .d^ll^ p^ 

«»ci  (1816)  1  Stark.  408;  Eo^e.  r.  Boll  (18?7)  7  B.  ft  C.  481. 

Be^e hreiy  to  ^e  owner  cannot  be  recalled  er.n  if  nude  by 

""ifte  (Dtca,  V.  5to«l/e,.  (1886)  7  C.  ft  P.  587;  ^  Bligk  r 


^"  ■ 


208  i»«i^^o»i€KmA»ioruwinroA»Aiu. 

D«m,  (I860)  28  Beat.  811),  bnt  if  re^reiy  i.  induced  br 
ft«ud  the  Uen  reidvee  if  poeeeenon  ie  reooyered.  BHtM  t  WuL 
more,  (1828)  1  B.  4  C,  614;  ff«p„  y.  Ow».,  (18«6)  ]^.  ft  M, 

*i^  n°!J^?!  *"^"'  ^"*  cue.  ttd  .  few  cMe.  decided  in 
tbe  United  State,  are  Mmetime.  dted  bj  legal  writer,  to  nutain 
the  proposition  that  pouenion  in  order  to  confer  the  right  to  a  lien 
nnut  be  exduBive  and  unconditional.  Such  a  propoeition  doe.  not 
jeem  to  be  clearly  .uBtained  by  the  governing  decirion.  on  thi.  que^ 
tion.  ^ 

It  is  diflBcult  to  state  what  oonstitates  raiBcient  poMesdon  to 
wcure  the  right  to  lien,  bnt  whUe  exclusive  possesion  i.  not 
•tricUy  euential  there  murt  be  such  actual  control  and  poMHion 
in  the  hen  claimant  as  would  be  reasonable  under  the  special  dt- 
cunutances  of  the  case.    Thi.  question  of  what  constitute.  wifBd- 
ent  pos««ion  to  give  the  right  of  lien  can  best  be  answered  by  a 
comparison^f  two  cm.,-King  y.  Indian  Orcha^  Qo..  (1858). 
11  Curfi.  (M«».)  281;  and  Bohert,  y.  Th.  Bank  of  Toronto' 
1894)  25  0.  B.  m,  21  A.  B.  629.    In  the  former U^t' 
decided  that  a  manufacturer  of  brick,  burnt  on  the  land  of  an- 
other, but  of  which  the  manufacturer  ha.  no  lease  and  no  other 
interest  than  the  right  to  enter  and  make  the  bricks,  haa  no  «ich 

po-ession  of  the  bricks  as  to  give  him  a  Uen  thereon  for  hi.  labor 
In  that  c»Be  the  court  (por  Bigdow,  J.)  «ud:  "  Upon  the  undi.-' 
pnted  fact,  in  thi.  CM.  it  appear,  to  u.  that  the  plaintifl  faiU 
to  dK,w  any  .uch  po«e«ion  of  the  property  in  quertion  a.  will 
jupport  the  hen  which  he  wt  up  in  order  to  maintain  thi.  action. 
In  the  firet  place  he  diows  no  right  or  interest  in  himself  as  owner 
lessee,  or  tenant  of  the  po»e«ion  of  the  yard  in  which  the  brick.' 
were  made  and  burned. 

"  Upon  them  fact,  it  i.  manifert  that  the  plaintiff  never  had 
•ny  eidurive  and  unconditional  po«eMion  of  the  property.  It 
WM,  at  moet,  only  a  mixed  poM^on  with  Steam,  or  rather  a 
hcenw  to  the  plaintiff  to  enter  upon  and  u«  the  yard  of  Steams 
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!L*^r/T!! '' ''•^  "^ ''"™^  *^  ^rick.    It  i.  entirely 

te«p^rt  .  hen.    It  «nonnt,  to  nothing  n«,re  tl»n  thZS" 
tr««cfaon  of  work  done  by  one  perwn  in  the  mMtrfactT^ 
«P«r  of  article,  for  mother  upon  the  premiBes  of  Z^^T^J 
workinjn  m  .ach  .  c«e  h«  to  a  certain  extent  po«L»  on  of  ^e 
property  u^n  which  his  labor  and  service,  are  J^d^,  but^ 
ua^quahfied  and  .i.ed  po...ioa  which  can  for^TvtJld  tsL 

hi.  oli'  *^LT*  ""'  '"^  "*"  '"^  *^^  ''^•^•"t  '"I'd  to  »ake  out 
^oim  actual  po»e«on.  and  moreover,  that  a.  an  employee  he 

emJlovISl'**  "',''''*"'''  "•  ^'^'  'f  '''^'  ^  Pl-intifl  wa. 
employed  to  manufacture  brick,  for  another  in  a  bricWard  belo^!f 
«g  to  the  latter,  of  whid.,  however,  the  plainti2  hX^S" 

lit.  hi  tST^nf  •'^r'*""^"*  '"'  ^^'^  '^-^^  o'  -iters' 
to  ^rif  J?r>.  ^  r^  ''^  •°*^*''^  ^  *  ««»  "Po°  tJ>e  brick, 
^priority  to  the  execution  and  alignment  for  the  bewflt  of  cr*^ 

ih  h         r  '""^"^  *«  «»  <^m  of  the  chatteTmol^ 

dH)^  *^  -V"  Tu"^"^  ""**  "*^"«^^*  poB^esdon  must  be 
CJ.O.,  in  the  conrw  of  his  judgment   wid-     '"rh«  ^!^i 
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of  fnniiture,  under  a  eontraot  by  which  his  employer  foniidMd 
the  materiali  and  bench  room,  could  maintain  an  action  for  the 
oonwrtion  of  the  artidee  againat   one  who  took  them  fromvhia 
posMieion  claiming  under  an  alleged   mortgage  from  the  em- 
ployer, of  the  eziatehoe  of  which  there  was  no  evidence.    In  this 
eue  the  crucial  fact  wa«  eatabliihed  that  the  articles  were  retained 
m  the  actual  poweeuon  of  the  mechanic  in  the  employer'a  work- 
shop.   In  another  case  {MeLaeklan  v.  K«nntdy.  (1889)  21  N.  S. 
B.  871),  defendant  wrote  to  plaintiil  proposing  an  arrangement 
for  quarrying  and  burning  lime  on  plaintiiPs  land.    Beceinng  no 
reply,  he  entered  and  burnt  lime.    The  plaintiff  aften^ards  rati- 
fied defendant's  action  and  agreed  to  buy  all  the  lime  he  burned 
and  to  supply  the  barrek.    Plaintiff  having  refused  to  accept  a 
lot  of  lime  on  the  ground  that  it  wu  not  delivered  within  the  time 
■greed  on,  the  defendant  shipped  it  to  another  party,  and  plain- 
tiff then  brought  action  for  the  conversion  of  his  property,  and  it 
was  held  that  the  action  could  not  be  maintained,  the  def^idanf s 
lien  on  the  lime  being  undischarged. 

In  «  later  case,  in  Ontario  (EaeMt  y.  Cog\m.  (1903)  8  0 
W.  B.  1077),  Boyd,  C,  said:    "Later  eases  show  explicitly  that 
one  necessary  ingredient  of  Uen  is  thai  the  person  daiming  it 
should  have  full  possession,  meaning  thereby  that  the  daimant 
muft  have  ezduaive  and  continuous  possession,  and  if  the  things 
aw  moved  from  the  place  of  repair  it  must  be  to  a  place  wh«e 
absolute  and  entire  dominion  over  them  can  be  retained,  a  thing 
i*idi  can  rarely  be  done."    See  HonAt-BUmek  v.  F»Uf»,  L  B. 
8  C.  P.  887,  at  238;  Ex  p.  Willoughhy,  16  €\  D.  610,  618.    In 
ropport  of  this  proposition  some  English  cases  are  dted  by  this 
wninent  Judge,  and  the  case  of  Somu  r.  Britith  Bmpirt  Skippina 
Co..   (1860)   8  H.  L.  C.  388,  is  distinguished.      The  facts  in 
HadeeU  y.  Coghill.  as  stated  by  the  jud"- ,  were  as  follows:   " The 
plaintifl's  daim  ^  in  respect  of  repairs  done  upon  their  ves- 
sels  when   they   were    haaied  out. upon   his   ways   in  the  har- 
U)ratWiarton.    After  A.  w«rk  was  done  the  vessds  were  respee- 
txvely  restored  to  the  water  and  iaken  first  to  the  dodc  belonging 
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W  th.  owa,«,  but  Wof  thi.  h.  wTZTJ^^^K      ■"**• 

.t  thi.  dock  ana  6^  ^  Jt7::^^^jriz  *';r:? 

•^    ^- legal  Po-e-icSTSe  tat  ^::;^J^^ 
^  exl.f  d  at  the  tim.  of  th.  dupntT^to  l^J^l-^  "^ 
«»iiig  litigated  was  reated  in  the  C^JT    1^?    '^^  "  "^ 
that  the  own.-  i..^  "^'    ^*  "  '°^"  *»  eTidane. 

»  Cr.  4  M.  630).  which  i.  not  dted  in  thi.  Ontario  eaa.  hnimL 

rcc.^.r„r^^^--^^^^^^^ 

«^oej  and  here  the  company  Jud  po«e«don  bo  far  a.  the 

Mvanoe.  whidi  ,t  wa.  the  purpo«»of  the  lien  toi«m,e     It  w«»M 
^«^  too  far  to  „y  that  th.  U^  ,«.de^*:j^^  "  ^^ 

„-    ;!l  ,       ,       ^'  "***"«*'  °*'*  *»««y  on  the  same  aubj^st.  li 
neverthelee,  fairly  relied  upon  a.  s^  that  tTTaw  diTno^ 
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wquiw  it.    Though  Stmther  hn  been  permitted  to  tim  tht  «>. 
giMt  and  nwterialt  for  a  perticulw  porpoM,  they  lemusad  on  the 
dcfendut't  premiMi  tnd  under  their  control."  Haekett  j.  CdghUl 
•Iw  omits  eny  reference  to  the  caae  of  Roberts  v.  Bank  of  Toronto 
.     (1894)  85  0.  B.  m,  81  0.  A.  K.  689,  where  the  Ontario  Court  on' 
appeal  did  not  uphold  the  contention  that  poaaeuion  muat  be  exdu- 
•ive.    The  decision  in  Hadcett  t.  Coghm  was  appealed  to  a  Din- 
sional  Court,  which  upheld  the  trial  judge's  finding  of  fact.    See 
8  0.  W.  B.  887.    See  also  Keystone  M.  Co.  v.  Close,  (1917)  8  Am. 
L.  B.  887;  Bank  of  Montreal  v.  PotU,  (1898)  91  Mich.  348.  Aban- 
donment of  possession  forfeits  the  lien.    Troop  y.  Hart,  7  Can. 
8.  C.  B.  512  ;Katsman  y.  Matmie,  (1919)  46  0.  L.  B.  181. 

If  possession  is  parted  ^th  the  lien  is  gonein  respect  to  third 
persons,  although  it  was  stipulated  between  the  parties  that  the 
Uen  should  continue  notwithstanding  the  removal  of  the  property 
McFarlandv.  Wheeler.  86  Wend.  N.  Y.  467;  Oakes  v.  Moore 
(1844)  84  Me.  814.  Whether  possession  has  been  parted  with  or 
not  is  a  question  of  fact.  Bemal  v.  Pim,  (1836)  1  Gale  17.  As 
to  facts  which  would  constitute  insufficient  poasession,  see 
McKemie  v.  Matiinson.  40  N.  S.  B.  346. 

(d)  The  work  muai  be  work  of  skill.    The  primaple  of  a  com- 
mon  law  lien  is  not  applied  to  every  kind  of  labor  done  on  a  chat- 
tel but  extends  only  to  Allied  workmen  exercising  a  trade  or  art. 
The  proprietor  of  a  garage  is  not  entitled  to  a  Uen  on  an  auto^ 
mobile  for  kseping  and  caring  for  same  in  his  garage,  nor  for  sup- 
jdiea  sudi  as  gasolme  and  oil  furnished  by  him  to  the  owner  irtiile 
the  machine  was  being  kept  in  the  garage.    Rehm  v   ViaU,  (1914) 
186  HI.  App.  486.    But  a  wwkman  who  makes  repa.rs  to  an  auto- 
mobUe  has  thereon  a  right  of  retention,  and  in  Quebec  his  daim 
for  repairs  constitutes  a  privileged  debt  which  takes  rank  by  pre- 
ference on  the  proceeds  of  the  sale  of  the  vehicle.    He  has  the  right 
to  cause  a  conservatory  attachment  to  issue  for  the  purpose  of 
giving  effect  to  his  privilege.    Morin  v.  Chrbi,  (1916)  60  Que.  S. 
C.  873.    A  lien  may  be  had  for  the  repair  of  automobiles.    Gardner 
T.  Le  Fevre.  (1914)  180  Mich.  819;  Smith  v.  O'Brien.  (1906)  94 
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N  Y  Supp.  678.  .fflnned,  103  App.  Div.  (N.Y.)  696.    It  would 

Vi-cwwHM  T.  ^ym,  (1886)  3  M«a.  L.  B.  861),  nor  to  an 
^P^yi- turner  in  re^U^.cro^yrhi^i^LZ^^ 

c-6.  the  worknan  m.y  accomplid,  the  work  through  the  w»6iZ 
rf  inferior  .genU  «»d  workmen,  but  if  the  work  i.  .  work  of  art 
«d  geniu.  „d  the  contract  i.  founded  upon  the  per«>nal  tal^ 
rf  the  artist  he  unpliedly  undertake,  to  perform  JhTwork-him- 

^^n^L  T^*-  "  *"  ""  ^'^  -^^  ^d^»  on  Con- 
3oTM  .  w^-  ''''  '^''*"^  ^-  ^™'»'»«»''.  (1881)  2  B.  ft  Aid. 
308;  Brttxsh  Wagon  Co.  t.  £•«,  (iggO)  5  Q.  B.  D.  149 

To  maintain  a  lien  a  mechanic  mu.t  bring  Wm«elf  within  aU 
the  foregoing  equally  eenntial  condition.. 

A  perwn  who  agree,  with  the  owner  of  an  automobile  to  main- 
tm  the  car,  wpply  ,  chauffeur,  and  care  for  the  machine,  at  a 

certaiB  amount  a  week  for  hi.  chai^.  ha.  no  lien,  the  car  being 
m«dy  numtamed  in  the  wme  condition,  there  being  no  impro^ 
^  in  It  and  the  owner,  under  the  agreement,  Z^  jJLtt^ 
to  Uke  It  out  of  the  other'.  po«e«ion  at  any  time.  iS^rTcIr 
^Tn      •'  i""^  30  Time.  L.  B.  875.  (1918)  Ch.  681.  A. 

(TJimm.  (1906)  108  App.  Diy.  (N.Y.)  696. 

By  a  hire-purchaw  agreement  the  plaintiff  let  a  dog-cart  to  a 

P^  who  in  the  cour«  of  time  «nt  the  cart  to  be  repaired  to  the 
t1^\"  "^t"^^"'  '^  -W^H.-ent  contained  .  dauae  by 
which  aw,  hirer  undertook  « to  keep  and  preeerve  the  dog-cart  from 
»j«7/^  Some  inatalmenf  under  the  agreement  being^^d^" 
plamwr  «,ught  to  recover  the  cart,  but  the  defendant  daimed  a  Ik* 
upon  it  for  the  co.t  of  the  repair.,  and  it  wa.  held  that,  u^der  ^^ 

paired  ^d.  therefor*,  that  the  defendanf .  lien  wa.  good,  not  oZ 
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Wiim  01  LoM  or  Lnnr. 

Th«  right  to  •  lien  nuy  b«  loit  or  wiitod,  txprMdy  or  Irr  ittpli. 
Mtion. 

A  lien  does  not  exi#t  where  the  eontrtet  between  the  partiee  or 
the  drcuButancee  ere  ineoneietent  with  the  notion  that  one  wu 
intended.    RitcKi,  r.  Qrundy,  (1891)  7  Man.  L.  B.  88».    When 
Pwmrion  it  lost,  the  lien  i«  lort.    Fiddu  r.  Htndtnon.  C.  Mm. 
(KB.).    Conduct  inconuatent  with  the  eziatenee  or  continoanoe 
of  a  hen  will  constitute  a  wairer  of  it    « It  ii  neither  %ju$inr$ 
nor  ;»  ad  rem  and  it  may  be  waived  by  any  act  or  agreement  be- 
tween  the  parties  by  which  the  right  is  given  up."  Dmpttv  y. 
Cflr«H,   (1868)  11  U.  C.  C.  P.  m,  per  Draper.  C.J.    Thu/the 
lien  will  be  waived  by  an  agreement  relating  to  the  mode  or  time 
^payment,  iaoonsistent  with  the  right  of  lien.  Crawshay  r.  Horn- 
fng,  4  B.  4  Aid.  60;  Fuk0r  T.  Smith,  (1878)  4  App.  Cas.  W: 
BMuu  V.  BowmtH  Cyd*  Cc',  (1904)  89  N.  Y.  8.  M9.  96  App. 
Div.  8M;  but  a  sale  of  part  of  property  does  not  involve  kM  of 
Ifen  on  the  remainder.   St4e9$,  ▼.  Oowtt,  (1908)  40  N.  S.  B.  401  • 
a  Uen  will  be  waived  by  claiming  the  ownerdiip  of  the  goods' 
(BoonfmoA  ▼.  SUl.  (1808)  1  Camp.  410n.);  claiming  to  hold 
them  for  a  debt  due  from  a  third  party  {Dirkt  t.  Biduirdi.  (1848) 
4  M.  ft  G.  874) ;  refusing  to  deUver  up  the  goode  on  the  ground 
that  they  belong  to  a  third  person  (AndrtiM  t.  Wad0  (Penn.),  6 
Atl.  Bep.  48) ;  stipulating  to  receive  other  work  in  future  (Stiek- 
fwy  T.  Att«f».  (1858)  10  Gray  (Maas.)  358) ;  maldng  a  binding 
•gmmtnt  to  restore  poaaesdoa  (The  WQm  Lcmmdtring  Co.  r. 
BM0,  (1887)  105  N.  Y.  884);  agreeing  to  receive  payment 
•fter  deUveiy  (Lee  r.  Gould,  47  Pa.  St.  898) ;  pawning  the  ehat^ 
W  (Go/Wker  v.  Cohen,  1  Brown  (Penn.)  43).    Any  agreement 
which  18  inconsistent  with  the  lien  claimant's  right  to  retain  the 
chattel  until  payment  negatives  his  claim  of  lien  at  common  law. 
Canada  Steel  A  Wire  Co,  v.  Fergtuon,  (1915)  81  D.  L.  B.  771.  The 
defence  of  liens  can  only  be  pleaded  when  there  has  been  no  conver- 


MKaumot'  una  oir  FawirAL  nopnrr.  tu 

iA»  {N^IU  r.  SckofiM.  i  N.B.B.  488,  8  N3.B.  124) ;  .  li«,  wiU 

tt.  good-  (Owr  T.  <7«ttJ^,  (1848)  »  L.  J.  EiT^)^  si. 
tag  to  -U  the  dutfl  (Vinc^t  t.  Can*«n.  1  B.  D.  Smii  (N.Y^ 

work  to  be  performed  during  the  year  *id  to  r«»ive  payment 
V^»^rlj  (Stoddard  t.  Huntl^,  (1831)  8  New  HmpdJre^i 
81  Am    Dec.  198;  Hatton  v.  Car  Maintenance  Co..  Vml)   80 
Time.  L.  B    m,  .Uegi^  ^„,   .^^  gro Jd ^ioJ^ 

doming  .  lien  (Fo^  ^.  5«.„«,  ^3,  ^^  ^^      JJ^~* 
^,«».  91  M«ne  141).    Agreeing  to  w.it  for  payment  untU  U^ 
«™  h„  collected  in«r«.ce  money  covering  the  .ccident  which 
ca««d  the  dmage  wiU  prevent  the  rep«rer  from  claiming  .  lien 
l^entk  T.  Oreenberg,  (1916)  167  N.Y.  Snpp.  1093.  Takin7partica" 

759,  Pmnoek  y.  ^arrwon,  (1838)  3  M.  4  W.  689;  Davie,  v  »««- 

m;  TL'  ""-  *  ^  '^''  ^-^•"  '•  ^-^/(iso^ie  y;. 

Wer  Co.  onrf  jyep«Hf«»*  Lumber  Co.,  (1911)  n  E.  l.  B.  662. 

eircnmstuces  of  each  ««e.  as  the  taking  of  other  ,eamtf  doTnot 
n^|«nly  import  an  .b«idonment  of  the  lien.  It  is  a  question  of 
mtention  to  be  .««rtained  from  the  relation  of  the  partie.  and  the 

(1886)  33  Ch.  D.  686.  The  question  to  be  determined  i.  one  of 
^tent»on  m..  Wa.  the  «Knmty  tatended  to  be  cumulative  or  Bub- 
^^?^  ^.  pr«mmption  of  intention  will  not  be  the  «me 
Z  T  *^'^,5»^'"»^'  I*^»  0'  England.  867.  Lord  Wertburr 
u.  /•  r.  Le^th'e  Setate,  Chamber,  y.  Davideon,  (1886)  L.  B.  i 
P.  C.  296,  306,  said:  "But  lien  is  not  the  result  of  an  Jj^Lll 


tl« 


iHi  LAW  or  umonAxitm'  umn  nr  oaxaoa. 


tTMt;  itl.  giwn  bjr  impUetttea  of  l.w.  II  tbowforo  •  nwoMtUo 
nUtUm  vUch  might  lnTolvt  o  lion  is  enoted  by  •  vrittMi  oontraet, 
•nd  Monrity  giren  for  th*  rwnlt  of  the  dMlingi  in  that  nlttimi  tho 
oxpiVM  •tipalation  and  agnantnt  of  tho  pwtiM  for  Mcnri^'  tt- 

dadM  li«  and  liBito  thtir  righti  hy  tho  titaat  of  th.  Mpw«  oon. 
tract  thqr  hare  mada.  Bxprtmm  f^mt  cm^  tadUm.  If  » 
coniignee  takes  an  expreM  aecority,  it  indndee  general  lien."  The 
editor  of  Smith's  Men»ntUe  Uw.  10th  ed.,  p.  TOO,  qoestions  wh*. 
tter  theeewords  are  not  too  wide.  See  IfyWs  t.  IMfard,  (18M) 
M  L.  J.  Ch.  61;  Ihm,  r.  Humpkrtg,  (1878)  111  lla.^  809,  816; 
^»8*^  ▼.  Bat  Stat*  Co.,  (1901)  178  Mass.  168;  Bitekit  r 
^runiif,  (1891)  7  Man.  L.  B.  688;  Fiihor  t.  Bnith,  (1878)  4 
'    App.  Cm.  1.  ^       ' 

T  i°  "  i"^'*"*  ^'^  "^  <^"^  ▼•  ^«£«*to»,  (1888) 
L.  B.  88  Ch.  D.,  at  886),  Kay,  J.,  said:  « It  is  not  the  mere  tak- 
tog  of  a  security  which  d«troys  the  lien,  but  there  must  be  some- 
thing to  the  facta  of  the  caee  or  to  the  nature  of  the  security  whidi 
!•  moonsiiftent  with  the  existenoe  of  the  lien  and  whidi  ia  destruc. 
tiTe  of  It"    In  this  case  aad  some  of  the  other  cases  prerioudT 

dted  on  this  potot,  the  lien  waa  not  a  medianios' lien  but  the  ded- 
•ions  upon  the  question  of  waim  would  be  e<iually  appUeable  to 
m^ce'  lien  casss.  flee  £«  Marrit,  (1908)  1  K.  B.  478,  477. 
A  lien  u  not  loet  by  depodt  of  the  diattd  with  a  third  par^  on 
bdialf  of  the  lienor.  Uvp  y.  Barnard.  (1818)  8  Taunt  149  See 
Btwt$  T.  Capptr,  (1888)  6  Bing  N.  C.  186. 

The  daim  of  lien  cannot  be  supported  where  the  particular 
teMMction  showB  that  there  was  no  totention  that  there  diould 
be  a  lien,  but  some  other  security  is  looked  to  and  rdied  on 
UnUed  States  y.  Barney,  24  Fed.  1014. 

An  eamtoation  of  aU  the  English  cases  leads  to  the  oondusion 
that  this  question  of  wairer  of  the  lien  is  a  queetion  of  fact,  the 
cardmal  potot  being  whether  the  new  security  was  totended  to  be 
cumulative  or  subetitutionaiy,  and  to  determine  that  potot  aU  the 
cxrcumstances  of  the  case  must  be  wd^ied. 


k.  A«—  *   V      .    P»*nn>J»tiTe  of  »  waim  of  tlw  ti»a  bat  mlv 
J»^  to  h.T,  been  gi.«  with  otto  int^tion."  IsiliC 

«^of  th.  1.W  .  to  b,  found  in  th.  Mcood  «Ution  V^Tt  t A  ' 

•jcttrity  for  .  debt  Mcuwd  by  .  li,n  do-  not  oon.tita^.  w2«, 
of  tht  iMn,  and  that  to  oonctitnte  •  w^«r  .«^7  «      * 

ti-».tu«ofth,^^uk^.  a^7T,,lT9.Z'^^ 

•-•J  mimt  M  iO0c  wiMn  the  lien  eUimant  um  th*  ^rtt^u  -.  i.- 

ea  M  ion.    Co«|»«r  y.  OrMn,  (1841)  7  M.  ft  W  633 

A»»u«  „tt„ri^,  i.„^  (^  „j_  ^__^  ^'^<«-^  «- 


tl8 


TMM  lAW  Of  ncnuirioa'  um  n  cajtaiu. 


•Mh  an  Mt  U  Dot  t  wiim  ol  tht  Ikn,  wd  ho  dtw  •  om«  (Urn- 
htrt  T.  IfiMm,  ( 1098)  46  W.  Vo.  5tr)  whkh  dNidM  thtt  lovy. 
iBf  aa  ottachiiMit  apoB  tbo  proporty  hold  udtr  tho  lion  dOM  aot 
wiiw  tho  lion.    Thofo  aio  ooniliotinc  docWoai  ia  Mutocbiuolts 
OB  thU  qoMtion.    Tpmmnd  ▼.  ItttnU.  (1888)  U  Piok.  888-  ef 
.    Ly.  T.  Wilhrd,  (188C)  17  Pick.  (Mom.)  140.    On  tho  othor  hind.' 
It  ho.  boon  doeidod  in  England  that  a  ponon  haring  a  lion  opon 
ehatUk  loM.  it  by  having  th«n  Mod  on  nndor  an  oxaoution  opon 
thalLndobt.   /•«)&.  t.  £*/«r,  (1888)  5  Bing.  180.    Boiwt,  .*^ 
780,  cita.  .  Canadian  eaa.  (L^,  r.  Bi„m-  (1888)  11  U.  C.  C.  P. 
ITO)  M  M  .nthority  deciding  ''that  an  artiMn't  baring  a  lion  on 
a  »'»;t«l  would  not  prerent  hi.  filing  it  under  an  exwmtion  for 
•  dobt  which  conftitnted  tho  lien  nor  would  hi.  a«arting  raeh  a 
right  bo  incon.i.tent  with  hi.  lua  or  a  waiTor  of  iV  but  a  doN 
MMoiMtion  of  thk  caw  diow.  that  tho  Judgment  of  tho  County 
Court  Judge  on  that  point  i.  not  directly  oonflnned  by  the  Apped 
Co«i.  which  merely  deddee  that  there  waa  no  oridenoe  of  tender 
or  of  waiver  of  tender.    Inamudi  aa  poaMtdon  i.  eaeential  to 
mautonance  of  a  lien  it  i.  difllcult  to  underetand  how  a  lien  daim- 
«nt  can  be  conaidered  u  retaining  poMeadon  when  the  duttd  i. 
m  curtodia  iegi,.    The  deddon  in  Jaeobt  t.  LaUm-  wu  baMd 
on  that  prindple,  that  the  lien  ddmant  had  parted  with  the  poo- 
«i«on  of  the  diatteL    The  weight  of  authority  favor,  the  view 
that  when  a  hen  claimant  man  au  execution  and  the  .horiit 
Me.  upon  the  diattel  the  Uen  i.  lort.    It  might  be  uid  that  the 

Iwn  dainunt  .till  ha- poMeMion  through  hi.  ag«,t,  the  dieriif,  but 
tf  ^,  he  ha.  M  altered  the  nature  of  hia  poMewon  a.  to  dedroy 
hi.  hen.  PoMe«rion  mn.t  ve.t  in  the  .beriff  to  end>le  him  to  .ell 
the  duttel,  and  when  the  lien  ddmant  authorin.  the  levy  ho  i. 
deemed  to  have  abandoned  the  po.«Mion  by  virtue  of  hi.  lien. 
Soo  djo  Cfrowfoot  r.  London  DoOc  Co..  (1884)  8  Cr.  ft  M.  637: 
McMm^r.Bym,  (1886)  3  Maa.  L.  B.  861;  and  R.  Coumb,, 
Cockhum  and  CompbM.  (1877)  84  Or.  ai9,  where  a  honor  w»i 
hdd  to  have  wdved  hi.  lien  on  lumber  by  procuring  the  lumber  to 
00  taken  in  execution  at  hi.  own  toit. 


•wauwtw  u».  oir  nuonjo.  rmrnn.  tit 

1  J.  *  R  98) ;  «.d  for  the  ««.««„  U  cJTl  ui^^ 

ia  tlM  cu.  of  •  diiwlation  of  .  pirtnmhiD  «h».  t^  «  ^ 
tBtitlod  ta  A  iiMi     T-  —  I.  pwrommp  wboro  tho  flm  -.rut 

TtalL  Monte"  J"  r  r  ""•  **^'  "^  "^«-  ^  ^-^- 

w.»     ^    ^^"  ^-  ^***^'  (1W7)  14  AUon  (Mom  >  ,  9 

L.  H.  3  P.  C.  K» ;  89  L.  J.  p.  c.  f  l.  '-«»••".  (ISTO) 

Oft  tho  OMM  principle  oo  thot  which  tppUeo  to  •  Iott  nnO^ 

Turom  AHD  DnoBAMi  or  Lnw. 
J^l^Ml^J^t^Z^^^'"''''''  tender  of  the  «nonnt 
^-Tirtl,  180  Mioi.  489;  DM>i$tm  r.  Mukmk,,  19  N  s  «  wmTt 

of  «  «tomobi^i;^r„^erT        '^'^  ^^^Voul 
ropioTui  ogunet  tho  ownor  of  the  ntuK  wkn  h..  -  u     ^  ™~"«»° 

ko*««r -^  T^'       "**  **"^°^  Ml  the  p«t  of  the  g«J« 

rL  I'  .      ***  ""^^^t  •^'•'«»«  "rf  »ft««»l  of  tender  J 

ff«rt«,y  T.  Bo«Z<o«,  (1914)  7  SMk.  L.  B.  97.  ' 
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VBM  LAW  OWUmmAXW'UMn  a  OAKAJU. 

In  an  Ontario  cue  when  tha  nwchanie  agnad  to  aooapt  part 
IWnient  in  cadi  and  a, cognovit  for  tba  balance,  it  waa  hald  that 
IM  hen  waa  loit  on  pajment  of  tbe  cadi  agreed  opon  and  teoder 
of  toe  cognovit  D^mpttg  r.  Canon.  (1868)  11  U.  C.  C.  P.  468 
In  MeBrid,  v.  BaiUj,,  (1857)  6  U.  C.  C.  P.  688,  previona  caaea 
on  the  nibject  of  waiver  of  tender  are  fully  reviewed. 

The  fact  that  a  perMn  waa  daiming  to  hold  the  goods  for  a 
owtaui  tenable  claim  and  for  an  untenable  claim  doea  not  diqienae 
with  the  nece««<7  of  tender  of  the  amount  of  the  tenable  claim. 
Llado  V.  Morgan,  88  U.  C.  C.  P.  517;  Th»  Quton  t.  SolUng,. 
jrortA,  (1899)  8  Can.  Cr.  Ca..  891.  See  N,viU  r.  SckofiM,  (IMl) 
n  S.  B.  a  184.  A  tenable  claim  of  lien  cannot  be  Mt  up  in  an 
•ction  of  trover  where  it  was  not  made  when  the  goods  were  de- 
manded.   Llado  T.  Morgan.  83  XT.  C.  C.  P.  517. 

Where  work  was  done  under  a  contract  for  cash  payme&t,  an 
offlsr  to  endorse  the  amount  of  the  bill  on  an  acceptance  of  the 
mechamc  is  not  such  a  tender  as  will  terminate  the  lien.  Ckrkt 
T.  FM.  (1888).  8  L.  J.  K.  B.  (N.S.)  84. 

Ebtovpsii. 

The  Uen  may  be  lost  by  estoppel  where  ite  aaaertion  would 

!^^  V  ^"^  ""  ™*^*  P^«^  "  where  some  one  is  in- 
duced by  the  act  or  neglect  of  the  Uenor  to  rely  upon  the  non-ezist- 
«ce  of  the  lien.  Howard  t.  Tuekor.  (1881)  1  B.  ft  Aid.  718- 
Jf^«  T.  KimbaU.  98  Maine  881;  Fomhr  t.  Parton,.  148  Mass! 
401.    Assertion  of  payment  will  operate  as  estoppel  as  against  those 

w  ^,  ""^  **"  '*•  ^'^^  ^-  *^'  <"")  ''  B-  L.  *  Bq.  889; 
WoodUg  T.  Covmtrg.  (1868)  88  L.  J.  Ex.  185  pt.  1. 

Any  act  or  neglect  of  the  Uen  claimant  which  induces  a  person 
to  rely  upon  the  non-existence  of  the  lien,  may  defeat  the  lien  by 
estoppel.  Fowlor  y.  Parson,,  (1887)  148  Mass.  401;  HMOag  v 
Orson,  (1875)  118  Mass.  695.  See  Vvican  Iron  WohToo.  t." 
Bapid  Cttg  Formers  B.  Co..  (1894)  9  Man.  L.  B.  677.  Baaaon- 
M»  delay  in  accepting  tender  will  not  forfeit  the  lien.  Eekhard 
T.  Donoho,.  9  Daly  (N.T.)  814.  ^^ 


HMHAKIC  UW8  OK  maOKAI,  MOPBTT.  ,,1 

BTen  where  the  lien  claimant  denunda  a  lar«ir  «.»  ♦!.      • 
*»  for  the  lien,  a  tender  of  the  .uTZii!  dT.  ""  *^  " 
diaeharae  th«  li«>.     ir—v  .      «.        «tually  due  it  neceMarr  to 
™««y  the  lien.   K*^M  y.  F»<«pe«M,  (iges)  ^  u. 7q  b 
886.    If  the  owner  of  an  article  i.  willing  to  wtiefy.^  oh;;:^: 
>w»"wcl  in  resneet  of  ti.-«.   *i.      _x-  ,      *       "tuiy  aU  charges 

hitherto  «nd^<^;K  ?     .    '  °*^^  **'  "'  *«»der.    I  hare 

^iS^7%°^4t ';  f"f '  <""' "  •=■  »•  "•  "■  •«. 

"«»,  •'^  Mia.       If  the  defendant  had  be«n  >h»^  *».    i 
«««Bt  he  nught  have  heen  willing  ThatTacSZ  ^-T 

lien  u  a  iuetifl^nnV      ^   '      ^'°*  •'terwarda  naort  to  hia 
«e  WM  a  wamr  of  hu  hen,  bnt  he  Mid  no  .«ch  thing,  bnt  only 


8S« 


TH«  LAW  0»  HaOKAinOS'  UMSB  W  OAVABA. 
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If  the  Ueo  clMBMrt  i«  pi«T.nted  bj  4te  owaw  fmm  oondet. 

344.   It  ■IwcootoiM.rf  ft,  ,,««„»  »h,  the  lienor  «M«i  to  work 
npon  the  ehattd  wm  thM  the  owner  Idled  to  fnnuh  mtterule 

umL"l^  nt  *'"~*"  ^^'  "■  ""^^  <'**'> 

Bringing  rait  on  the  claim  aectued  by  the  lies  uA  attaehins 
other  property  of  the  debtor  i.  no  waiver  of  the  lien.  PoJiiMrT 
£!«*«•,  45  Me.  316;  2tar«««*  t.  Wh^l^r.  U  Me.  418.  A«  to 
<toli»«rjr  of  good,  by  a  pei-Mo  who  ha«  a  Hen  theraon  to  another 
perwn  so  a*  to  preeerre  hie  Uen,  aee  MtComku  t.  Daifm,  1  Eaat  8. 
-  An  agreement  to  waive  an  asiating  lien,  where  the  lienor  re- 
tain.  poewMion.  i.  iaraUd  nnle.  wpported  hj  conaideratian. 
Danfvrtk  V.  Pratt,  48  Maine  50;  HoUUu  r.  ffrtdarrf,  165  N.  Y. 
584. 

A  aet-off  cannot  be  eonaideied  u  deatroyiag  a  Uen  onleee  it 
be  so  agreed  npon  between  the  partial.  Pim»»A  y.  Htirrimm 
(1838)  8  M.  4  W.  588;  Clark,  t.  FM.  (1883)  4  B.  4  Ad.  404- 

rr'Jt'J;^ :!!^  T'^  L,  B.  6  H.  L.  886.    See  Boskurfke  t! 
Cox.  (1881)  ir  .Ch.  D.  680. 

AnnnliqnidaledclaimwiUnotdeatioyalien.  McFttridg,  y. 
SoUtead,  (1889)  81  N.  S.  R.  385. 

Deliveiy  by  the  lien  claimant  to  a  third  pewon,  aa  depotitaiy 
or  baUee  for  «afe  cnatody,  generaUy  doee  no^  affect  the  lien 
(MelaekUm  v.  Kmmtdy.  (1889)  81  N.  S.  B.  871),  particularly  if 
wch  third  person  re-tranders  the  property  to  ;a*  Uen  claimant 
before  the  lien  is  sought  to  be  enforced.    MUhum  r.  MUbvnt.  4 

If  a  chattel  is  fraudulently  or  unUwfuUy  takan  out  of  posses- 
won  of  the  lien  claimant  by  the  owner  and  the  Uen  claimant 
without  fdrce  retakes  the  chattel  the  lien  revives.  WalUtc* 
y.    Woodffaf^.   (1824)  By.   4   M.   198.    In   this   ca«.   the   lien 


was   that   of   u   livery   stable   keeper   but   the 


same 


principle 


(N.T.)  48.    A  Ii«  i,  riw.,/!  j'jLl^t*  ^-  ^•«^««'  6  Hill 

-Mha  debt  it^:'^  ' tX^,*tr-  J*  "  *^  '-^' 
»««.  (1889)  48  €h.  i.  424'        ^  •^'  <i-  »•  355;  (7«np«»  v.  Jf.?. 

bdo«  .  cl««  i,  ,^,  to  ei,^  t^  ^  ""i™-»^*  ^  di^nored 

p^  (1*11)  11 E.  L.  i.  trv^ '"'-  !•  ^•'^^•^  ^-»*-^ 

1-c.u..  h.  «.de  .  redaction  in  twZ?  ^rj""*  ^'*'  ^  «« 
""owt  to  which  he  WM  TtiL      •^*"»°*  <^  hi.  cUi«  and  the 

"3  App.  Div.  784  ^^  *"'**  ^W"  C'o.,  (1916) 

A  lien  which  haa  tccrnMl  m  -      _._ 

««  PW^  ebinunir  tuZ'ify'I^^^  *  ^P-  »33- 
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TSB  LAW  or  XaCHAKICS'  UINS  IV  OXXADJL. 
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Co.  T.  Cnueh.  3  H.  ft  N.  188.  G«n«nllj,  •  penon  htTing  a  Ikn 
on  a  chattel  vho  keep*  it  for  the  pnrpoee  of  enforang  Ub  lien 
cannot  make  any  claim  against  the  owner  for  so  keeping.  8ome$ 
T.  Bri^h  Bmfin  Shipping  Co.,  (1860)  8  H.  L.  Cas.  888. 

A  mere  promise  by  the  lien  claimant,  withont  consideration, 
to  restore  the  chattel,  is  not  a  waiver  of  his  lien.  Clarkt  t.  Cot- 
ttllo,  S9  N.  Y.  S.  987,  (1894)  79  Hnn.  688.  An  agreement  to 
waive  an  existing  lien  is  invalid,  nnleu  made  with  a  valuable  con- 
sideration. HollHu  ▼.  Hvhhard.  (1901)  165  N.  T.  634.  As  to 
right  of  -lien  claimant  to  retain  article  against  owner,  where  a 
hire-porchase  agreement  is  outstanding,  the  hirer  having  ordered 
the  repairs,  a  term  of  the  hire-porchase  agreement  being  that  the 
hirer  shonld  keep  the  article  in  good  repair,  see  Orom  t.  All 
Moion,  Ltd.;  (1917)  1  K.  B.  686;  Keent  v.  Thomaa,  (1906)  1  K. 
B.  136. 

BioHn  or  Owkib. 

The  owner  of  chattels  upon  which  a  lien  is  claimed  may  inspect 
or  show  them  u  long  as  he  does  not  interfwe  with  the  possession 
of  the  lien-holder.  If  a  chattel  is  detained  by  a  person  nnd^v-an 
invalid  claim  of  lien,  the  owner  is  not  obliged  to  bring  replevin  or 
similar  action  to  test  the  validity  of  the  lien.  He  may  pay  the 
amonnt  onder  protest,  obtain  his  property  and  then  sne  to  recover 
back  the  money  so  paid.  Wkitlock  Co.  t.  Holwas.  98  Maine  414; 
Somei  T.  B.  B.  S.  Co.,  (1860)  8  H.  L.  Cas.  838.  Huntor  y.  Loak$. 
(1899)  7  L.  J.  E.  B.  (OjS.)  981;  Hitghu  r.  Loimg.  (1839)  6  M. 
&  W.  187;  Lord  Brougham  v.  Cauvin,  (1868)  87  L.  J.  Ch.  N.  S. 
691. 

Where  a  contract  provides  for  stipulated  work  at  a  lump  lam 
and  such  work  is  not  done  but  its  equivalent  or  better  work  is 
effected,  no  claim  for  such  substituted  work  can  be  sustained.  For- 
man  v.  The  "  LtddtdtAe,"  69  L.  J.  P.  C.  44;  (1900)  A.  C.  190; 
88  L.  T.  381.  The  fact  that  the  owner  of  the  chattel  thus  repaired 
has  sold  it  at  a  price  enhanced  by  such  unauthorized  labor  does 


pr«"' 


for  th.  work  d<^^^"'  <»  h«  P-t  or  .ccpt^e.  of  li.bil% 
A  lienor  or  bulee  oratt  take  ii«n«.— 

A  lien  claimant  cannot  add  t«  ♦!.- 
«^.  •  charge  forZlf  L  ,?' ?~"*  '"  »'^«*  th.  li«. 

J0«  Ma...  ,;  c.^  ^^JJ  r^e^T/    "'*'^'^'  <"^*> 
L.  fi.  771.  "^^  '^*-  ^-  ^wy****,  (1915)  81  D. 

8  Taunt  499;  Close  y    lir«*^  ?!!^  P*^'    *«•  ▼•  -^ort, 

«38.    The  proprietor  of  a  iL^  *''«  J •^•f  t.  Or.,,  140  P.. 
.«tonu*Ue  foTkeepilgJd^,';  °°*  '"'*'«'  *°  *  '««  o»  « 

BiORn  or  Thibd  Pimok» 


tsc 
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ing  what  U  doe  on  the  lien,  for  a  jMurty  u  only  obligtd  to  naki*« 
tender  wliere  it  ia  neoeHuy  to  gire  him  the  ri^t  to  tiie  pnMMrioB 
of  the  goodf.  Boflcoe'e  N.  P.  Evidence  (17th  ed.)  974;  Seott  t. 
Ntwmgton,  (1838)  1  M.  *  Bob.  858;  Jon$$  v.  Clif,  (1888)  1  Cr. 
*  M.  540. 

A  penon  who  (ditaine  poeseeeion  of  goods  \ij  fraud  wr  min»> 
preeentation  cannot  daim  a  lien  upon  them.  Madd0»  r.  K*mp- 
tUr,  (1807)  1  Camp.  18;  Ltmpritrt  v.  Ptuiey.  (1788)  8  T.  B. 
485;  SimMf  T.  Alford,  (1888)  8  M.  A  W.  848;  WalA  r.  Ptomh, 
(1868)  8  Ex.  Bep.  848. 

It  haa  been  held  that  a  Tendor's  lien  secnred  by  a  duly  noorded 
diattel  mortgage  iakee  precedence  of  a  mechanics'  lien  for  repairs 
subsequently  done  at  the  porduuer's  request.  But,  as  a  general 
role,  where  the  mortgagee  of  chattels  leaves  the  property  in  pos- 
session of  the  mortgagor  and  the  properly  is  of  a  duurader  that 
suggests  use,  and  that  repairs  will  be  needed,  and  the  mortgagor 
takes  it  to  an  artisan  to  be  repaired,  the  common  law  li«n  will 
attach  in  favor  of  the  artisan  as  against  the  mortgagee.  Boisot, 
sac  771.  Sae  Htmm»nd  t.  Pomslsen,  (1879)  186  Mass.  894; 
WaUanu  T.  AlUop,  (1861)  10  C.  B.  (N.S.)  417;  Seott  T.  Di  La 
Bunt.  5  Lans.  (N.Y.)  878;  Drummond  Carnag$  Co.  T.  MUU, 
(1898)  40  L.  B.  A.  761 ;  Halifax  ahipgard*  r.  The  Skip  Wutorian, 
(1919)  19  .Can.  Ex.  B.  259. 

If  the  agreement  for  the  work  is  entire  and  indivisible,  flut 
is,  if  the  contract  between  the  pai-ties  is  one  for  the  dflUvwy  of  a 
completed  artide,  and  the  ehattd  is  accidentally  destroyed,  with- 
out negligence  on  the  part  of  either  party,  before  the  completion 
of  the  contract,  the  destruction  of  the  subject-matter  discharges  the 
liability  and  excuses  further  performanoe  of  the  agnemani  In 
such  case  the  employer  of  the  labw  cannot  sue  the  contractor  for 
the  return  of  any  sums  already  paid  to  him  on  account,  in  an 
action  for  money  had  and  received,  and  correlatively  the  contrac- 
tor had  no  legal  claim  to  compensation  for  that  portion  of  the 
work  actually  executed  by  him  at  the  time  of  the  destruction  of  the 
duttel.    Paine  on  Bailmmto,  168;  AppiOy  r.  Mym,  (1867)  8 


LB.O.P.Mi;4rt/«nfT.Bo«tt,  (1888)  7C  ftp  ,n«    .     , 
watch)  •  Omm  t  wir         11  •  ^'•••~'  *'  Tex.  185  (a 

jTI  A.nTl.     ^°^.  "'■    '•    '"-"'.    (1911)    S8 
<A  A.  a.,  yr.    Aa  to  pnority  of  Ikn  la,  mm^^.^ 

Property  over  .  prior  ch.  J  J^g^  '^  r""V  »  P'"^"^ 

Proof  of  usage  majr  establish  a  possesmrv  !««     mr  »  i       „ 
(1»1»)  3  W.  W.  B.  «.,  „„„,  ,TT1. to       •"  '•  *""• 

t  B.  181  P°«""»-    *«to».  T.  *»^,  („i„  45  0 

»«y  "P««r>7B^^^        ".  «  do-g  to  ™bj»l  it  to  th.  orii- 
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CHAPTSB  SI. 
Ak  Act  tob  thi  Bkwit  of  Ukuaxjob  axo  t.*«m,— « 

(Attemitd  to  Muf  9, 190C) 

11 18  MAJESTY,  by  and  with  the  adTMe  ud  cosMnt  of  the 
*  ■■•  Legulttive  Aaaemblyiof  the  ProTinoe  of  Alberti^  enacts  a« 
followt: 

SHon  Trru. 

1.  »«ttlilfc— ThuAotmybeci*eda««Thelfaehanici'Lien 
Act" 

t.  IktarpntatiaB.— IB  the  oeMtnetiM  of  tfaia  Ael~ 

1.  "  Coart"  or  "judge  »  ihall  mean  the  oout  within  the  pm- 
Tince  exerciaing  jnrisdictiea  in  dril  caaee  to  the  UMBnt  daimed 
in  the  action  or  proceeding  whether  broaglrt  in  reqtect  of  one  lim 
or  more  than  one  lien,  and  the  inta>]M«tetion  hwein  given  ahall  lor 
all  purposes  be  deemed  to  havb  been  incladed  in  ^  wifjaal  A«ti 
1908,  c.  80,  B.  12. 

2.  "Contnurtor."— "Contractor"  shall  mean  a  person  em- 
ployed directiy  by  the  owner  fpr  doii«  the  woA  m  pladng  or 
furnishing  materials  for  any  of  the  purposes  mentioned  in  this 
Act; 

3.  "■ub-oo«ti«otflr."-^*6ubK»ntractor''  shall  mean  a  person 
not  contracting  with  or  employed  directly  1^  the  owner  for  the 
purpose  aforesaid,  but  contracting  with  or  smj^yed  by  the  oon- 


WM  ALMOix  xaoiuiraos'  Lnjr  act.  m9 

1^  or  uadw  Uii^  j,y  M©tl»  «lH««tr*rtM,  to  do  .U  or  . 

^uj^poct  of  w^ch  th.  work  i.  done  or  matuu  J^X 
t-^jhed.  .t  wh«|.  r«p,e.t  .nd  upon  wlio-  credit  or  on  whoM 

^  «.y  .uch  work  u  done  or  nurteriaU  «  pUcrf  or  f«nuri,.d. 
-d.Dper.on.  doming  under  him  who.,  right.  «.  i^ 

-««d^or  the  nutoriaU  fn„iA.d  har.  b.«  comm^cd  to  b. 

diaU  fanh..!.  ^.___  r""~*  —  woito  or  unproTtnwnt. " 
TT  T**^  ««7  act  or  nndertoking  for  which  a  lim  mar  b. 
dateai  vadar  thi.  Act;  ^ 

«.  «lrt«r."-.«Labo„,.  duOl  B.«^  extond  to  and  indnd. 
iZfrt^'';  ""''  "*^  '""'"'  '^'  «*^  P^»  ^^ 
■"— "  Material  *•  .hall  include  erery  kind  of  nor- 

Wwiw.  for  work  don.  whrther  by  time  or  a.  piBc.  w^ 
ifloi^JfJS^'^***"'  *»'  rob.«wtion  1.  prior  to  amendmoit  of 

The  word  «own«"  iidudi  a  iS^r' jZ'J^^,^^ 
*  CJ.  T.  5fwn,  (1914)  7  Alto.  L.  B.  4M  '^«'»<«« 

The  Aot  flTM  00  power  to  iUe  a  lien  uaia.t  th.  land,  of  « 
Ijmjmon  railway  u  th.re  i.  no  mean.  ot^Zli^J^T,  tn 

te  o^Mwfaon  with  the  dic-uig  of  wdl.,  apart  from  the  work  done 
or  material,  fumuhed  in  connection  with  on.  of  ™   Nro£  * 


7.  "] 
•hta  property; 


sao 


tn  LAW  or  idRnuMoi'  uan  a  oavaiu. 


j»«jj»*w  ill  m  MctioiL  atfiri  T.  c^nij...  (mi)  i  w.  w. 

t.  Awlktka^Thii  Act  dull  appl,  to  My  oontnot  madt 
w  work  htgux  prtTiou  to  th«  piMsg.  htreof,  bat  only  to  f tr  m 
wfwii  Mij  moiMy.  mntiniag  unpaid  uid  u  mpMti  hit  mfa 

Natobi  ov  Lum. 

4  Mid«  «l  .ttm  to  k.To  Urn  f or  wwk  im.  rto^ 

Valm  tbtre  u  an  agrommt  in  writiog  to  tbo  oontrair  dned  fcr 
tU  pmon  ddmiag  tl».,lkn,  OTOiy  ««*««*<»'.  wln.MUetor, 
l«bo»r,  and  faniidior  of  nutwUl  doing  or  otBdiig  work  to  bo  dont 
tjpoa  or  pUdag  or  fnrnidiing  uj  nutorida  to  bt  mod  in  or  for 
tho  oonrtmction,  erwition,  dttratioa  or  rtpdn,  oithor  in  whdo 
« in  part  of,  or  addition  to,  any  bnflding.  trunway,  rdlway,  «c. 
toon,  wharf,  bridgt  or  othtr  work,  or  doing  or  oandng  work  to  bo 
dOBO  npon,  or  in  oonnoction  with,  or  th.  pladng  or  fnrnidiing  to 
b.  «^  in  or  for  th.  doaring,  owanting,  mUx^,  grading,  track- 
IVing,  draining,  or  irrigating  of  any  Und  in  roap^^  of  a  tram, 
way,  railway,  mint,  aewor,  drain,  ditdi,  flnma  or  othor  work,  or 
improTing  any  atrort,  road  or  ddowdk  adjUit  thmto,  at  th. 
wqwrt  of  th.  ownw  of  ludi  land,  dull  by  Tlrta.  thereof  hare  a  lien 

or  duig.  for  th.  pric  of  nush  work,  and  tho  pladng  or  fumidiinr 
of  «di  nutnid.  npon  nidi  building,  er^rtion,  wharf,  nudUwmr^ 
fixture,  or  other  work.,  and  dl  nut«id«  furnidud  or  producd 
for  UM  in  conatructing  or  nuking  radi  mrkt  or  improTnnnt.  m 

long  a.  the  aaa.  are  d»ut  to  b.  in  good  faiw  workad  into  or  nude 
P»t  of  the  Mid  work,  or  improTwunta,  «id  th.  land,  prraiiae. 
wa  a^^pu-iMunoM  th«r.to,  occupied  thoreby  or  enjoyed  there- 
with,  but  limited  in  amount  a.  hereinafter  mmtioned: 

ProTided  nidi  lien  duU  aflact  only  nidi  interart  in  flu  aaid 
land,  premiMa  and  appurtounoe.  thereto  a.  in  TMt.d  in  flu  ownn 
at  fli.  tim.  flu  work,  or  improrement.  are  commenced,  or  any 


nn  Aunu  mcaunor  un  act.  ttl 

pnin  iBtMMt  tht  owntr  1M7  aoqain  dwi^  th*  prograi  of  tb. 
wofta  or  iaiproT«iB«iti,  or  Imto  at  tiqr  tia.  darinf  wbieb  tht  li« 
•t«oda  M  an  encombnuiot  ifaiiut  Mid  land. 

Nrither  the  owner  nor  the  land  am  bo  hdd  liable  to  the  U«d- 
Sit  l!l'  •  «^*"  W^to  "am  than  the  aoonnt  of  the  oo«. 
tract  pnoe.   ««•  r.  Oomow.  1  Alta.  L.  B.  109. 

If.  by  mangement  with  the  owner  the  claimant  has  delayed 
Zf  ?  tl't'  a*  «*'•  the  owner  time  to  mangT  ^  S? 
ment,  and  woA  i.  then  done  to  keep  the  lien  alWe/the  oSr 
bjnngj^pted  the  b«,flt  of  the  delay,  and  the  JrkM^  ZZ 
■«y.  the  date  of  completion  of  rach  work  will  be  taken  aa^e  im!tm 

(WOT)  1  Alta.  L.  B.  49.  8  W.  L.  H.  406.  A.  to  the  taiatiori 
^property.  m.MaU.t  t.  Kotmr,  (1910)  14  W.i^i^V^ 

?JS  .^J^^  "^  *"*  "  ^*»"«  •*  the  inetanc.  of  l«»4e.  ^ 
Sentch  T.  4i«f«w..  (1909)  «  Alta.  L.  R.  109,  18  W.  L.  B  iiT 
Lmogu  V.  Semtek.  (1910)  44  Can.  8.  C.  B.  8«  ' 

.1.  l!l?i.^  uf  ^  '*****"  "  "on  "  work  "  done  or  material! 

tt.  one  hand.  ^  payment,  made  to  the  lienholder  on  ZotZ 
W   Sou T.  Ot»««,  (1908)  1  Alt..  L.  B.  109,  816.  9  W.  Li 

Where  part  of  the  contract  price  waa  aneed  to  be  nuA  w 
STToT  ''J;?!***  contr«^,,^ho.  howeTdid  notcSjl^ 
^  J^  K  "•^°*'*«^"  »»«>  l>~i  regiatered  lien.  agdTtT 
S^^n  ^°  ri!  ^'^^  •"""•^  to  the  equity  in  the  louVhS 
Sf  .^T!?  ^'^  """''y**  *°  *^  «»traotor.    The  claim  of 

peyment.  made  to  the  contractor  and  for  damage,  .ninrt  ^ 
contoictor.    Bead  Co.  v   Coffin,  (1910)  18  wTr   mT 
t.^*?v^i!Sf°  of  a  furnace  in  «  bnUding  con.es  within  the 
term,  of  thi.  jectaon.    llie  land,  of  a  «jhoolb^  may  be™  biecJ 

«-«     *     ?    lienholder  u  not  the  contractor,  the  oniu  i.  on  the 

eztennon  of  bme.    Lundj,  t.  Fwdmon.  9  W.  L.  B  387 

Payment,  made  by  owner  will  not  diKharge  him  from  li«>,. 
«i.tmg  at  the  time  of  «ch  payment..    UniJi.pZ^^'lim) 


J' 
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therewith  »iH*wJ!f      •*,    '    '    ^^P'**'  t'**"'^  <>'  «nJoyed 
The  claim  of  •  lien-holder  will  not  be  defeated  bv  the  .h«„n« 

146.  '  ^^**  ^-  '*"<'«««>«.  (1911)  16  W.  L.  B. 

Where  the  contractor  is  entitled  to  a  qnantum  meruit  .  f.ir 
and  reasonable  som  to  comoenaatp  hi™  *««  «!        "**"*»  «  i«r 

^J^t  *!,  **^*''  »oflnenced  by  thi«  belief,  made  otheVw^ 
inent»  to  the  contractor  in  excesa  of  thA  wn,.v  -1^-1!  "™"  W" 
caaaed  to  be  done  on  the  baSt  .„f!i.  ^^^  ^  ^  " 

building  when  the  Ztto^SSoSd  it '  STo^T^  ^S* 

had  not  been  paid  in  full  ^ Te  workl^'  ^S  iJS^SL,  t' 
mshed  by  ^em.    Bingland  v.  ^^^.,(1911)  19  S?l  ^  ^' 

in  if.Z'"  '^°,*'  -"PP^y^  ""t^rial"  have  auch  an  Stereat 
m  the  goods  aa  entiUea  them  to  a  mechanica'  lien  as  mateT^E 
Gorman  y.  Archibald,  (1908)  1  Alta.  L  B  684  "•t^'^lmen. 


833 
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As  to  oreppayment  to  contractor,  see  Tn«u  ,   »     i.      ., 

court  to  reverse  that  fir^;„„  consideration,  it  u  not  open  to  the 

THe  worTn^JS  ttiS-«l^r  "  ''"^"'  '  ^/«-  »««• 
enjoyed  therewith,"  have  been  ^^.iL  'j,   '    *'**"P*'^  hereby  or 
Btricted  to  the  particSr  InTf^       v^.^  "  °*»*  necessarUy  re- 
but ».y  includes?  ot*;S:S1vl"^'^i'  "*^*^' 
J.th  the  house.    c;«..  .  £^1^  l^L^r^  flir 

:'a^eX"Sis'^aie.^S^oTS;jSl'  ?~^^  ^« 
in  the  same  way  as  any  Xr  Kel  ^^'^^  "  enforceable 
the  firm  of  which  h^k  ^  ™I™i^  '^."»^"dual  claimant  and 
f«et  that  he  ^ZtSytiZ^l  "*  ^"^*  ^°*^««'  '^  the 
entitled  to  ahare  in  STtLS  ^ll'  "7^'  °'  **>*  fi™'  ^ 

"tnally  wquested^y^^^   wlZ'^J'^^'r  "  '"  "^*  "^ 

s^s:^u^-dSStrseierof^r' '- 1  ~- 

B.  126.  -twtftn^  Co.  V.  4«der»«m,  (1909)  10  W.  L. 

ll.e  Act  dr^g^e  a  l"n  for'wo^  °' •^"'^°«  ~'''»  •  J^^^^ 
en^ptedin...  ^.IS  -^oTr^r/^  ^^ -/'-- 

i^Ji:::irL':r«rSn^an'^""°^^^  •  ^-^^ " 

thi.  notwithstanding  th^TsS^thrthrlS'*?  ""  *"  *  ^"°'  ""^ 

presdy  ««d  witiTrefe^  to  ce^ir^      "<»!•«"?"  "  ex- 

«i«iice  to  certain  classes  of  construction 


^■'■'''^I^*^ 


•:^.'P.? 
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(including  trannray  and  railway)  mentioned  later  in  the  aame  sec- 
tion.  Farr  t.  Oroat,  {191S)  84  W.  L.  B.  860;  4  W.  W.  B.  1Q97. 

The  expression  "furnisher  of  material,"  in  this  section  can- 
not be  applied  to  a  laborer  working  for  wages,  but  is  intended  to 
coTer  only  persons  who  sell  or  sapply  material  on  contract  at  a 
certain  price. 

The  phrase  "famishing  any  materials"  in  this  section  is 
referable  only  to  the  term  "fomisher  of  materials,"  in  the  same 
section,  and  does  not  refer  in  any  way  to  the  word  "laborer" 
therein.  Mylngyuh  T.  NorthweaUm  Brau  Co.,  Ltd.  (1913)  6 
Alta.  L.  B.  413. 

If  it  appears  that  moneys  were  paid  by  the  owner  to  the  eon- 
tractor  or  sub-contractor  for  the  very  purpose  of  being  applied  in 
paying  wage-eamen-  halving  a  privileged  and  prefer^tial  lien  over 
other  lienholders,  and  the  moneys  were  in  fact  so  applied,  the 
owner  is  entitled  to  credit  for  sudi  payments  against  the  contract 
price.    MetaU  Ltd.  t.  Truata  &  Ouamntee  Co.,  22  D.  L.  B.  496; 

Where  a  building  in  respect  to  which  a  medunics*  lien  is 
sought  to  be  enforced  is  situate  upon  one  of  several  contiguous  sec- 
tions of  land  "enjoyed  therewith,"  the  failure  to  file  the  lien 
against  the  section  upon  which  the  building  stands  does  not  render 
ineffective  a  lien  filed  against  the  other  sections.  Th»  Jadcton 
Wator  Supply  Co.  y.  Bardeek  et  ed,  (1916)  8  Alta.  L.  B.  805. 

A  mechanics'  lien  is  maintainable  for  installing  a  water  system 
in  a  dwelling  house  as  against  the  land  occupied  or  enjoyed  there- 
with, and  wl^ch  was  q>ecifled  in  tiie  mechanica'  lien  which  was 
registered,  although  the  parcel  of  land  itself  upon  whidi  tiie  house 
was  situate  was  not  included  in  the  registensd  daim  of  lien;  its 
omission  therefrom  cqwrated  only  as  *  relinquishment  of  part  of 
the  security  and  did  not  have  the  efEect  ot  extingnisfaing  the  re- 
mainder of  it.  Tk»  Joduon  Water  Supply  Co.  T.  Bardede  tt  ai.. 
(1916)  8  Alta.  L.  B.  306,  81  D.  L.  B.  761. 

lEven  if  the  correct  rule  be  that  a  Mechanics'  lien  Act  must 
refer  expressly  to  the  property  of  municipalities  in  order  to  render 
ordinury  municipal  pnqperty  subject  to  the  Act,  such  a  rule  is  not 
applicable  to  property  acquired  hj  a  municipality  for  the  purpose 
of  alienating  it  to  a  manufacturing  company,  and  where  the  muni- 
cipality has  agreed  to  convey  the  land  to  tiie  company  on  the  ful- 
filment of  certain  conditions,  the  fact  .that,  owing  to  the  non- 
fulfilment  of  such  conditions,  the  conveyance  has  not  been  made, 
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«d,  fterefore,  the  comply  hu  not  .cqiured  anv  inten.t  in  iha 

hen  of  thoM  ,ho  ftmui  Mteml,  M,d  do  .ork  ^XL,  ^ 
^oiora.    «(m.  Rohl,  i  Co.  t.  ilfooi«„,  (,913)  as  w.  L,  B. 

MW  tbe  ditpoution  as  between  H.  and  J    bnt  th.*  ♦»,-«!r-^ 

Wliere  progresaive  paymento  nndar  the  contr«.f  nf  fK-  ™-  • 


836 


THl  lAW  0»  laCHAKIM'  UXHn  IK  CAWADA. 


of  any  such  further  adrances  which  may  in  future  be  made  by 
the  mortgagee,  reaerving  leave  to  the  owner  and  the  mortgagee  to 
•pply  for  the  diacharge  of  the  lien.  Colling  v.  SHmnn.  7 Alt*. 
L.  H.  71,  10  D.  L.  R.  597. 

One  who  delivera  materials  for  use  in  or  upon  a  building  under 
course  of  construction  by  a  contractor,  is  not,  after  the  latter*s 
default  and  the  taking  over  of  the  work  by  the  property  owner 
entitled  to  a  mechanics'  lien  for  such  of  the  materials  as  wera  lub- 
sequently  worked  into  the  building  by  the  latter;  the  right  to  a 
hen  under  such  circumstances  bei  jg  denied  under  this  Act.  C«ia, 
dun  Equipment  and  Supply  Co.  t.  BM  A  Sehi$ta,  (19181  U 
W.  L.  B.  416;  11  D.  L.  R  820.  ' 

If  the  woik  upon  which  the  lien  claimant  relies  a"  giving  a 
new  day  from  which  the  statute  begins  to  run  agaijut  his  lien,  is 
something  which  the  owner  could  hare  insisted  upon  before  accept- 
ing it  as  complete,  it  wilf  be  suiBcient  for  that  purpose.  The  test 
to  i^ply  IS  to  ascertxin  if  tiie  work  in  question,  trifling  though  it 
mi^t  be,  was  necessary  to  be  done  in  order  to  complete  the  fulfil- 
mrat  of  the  contraci  Day  v.  Crown  Onin  Company,  89  S.  C,  R. 
Sob. 

Building  materials  are  suffiden  /  delivered  as  regards  a  build- 
ing m  course  of  erection,  so  as  to  satisfy  this  Act,  where,  be- 
cause of  lack  of  storage  room  on  the  land,  they  were  delivered  in 
Its  immediate  vicinity.  Trumd  Concrete  Steel  Co.  of  Canada  t 
Taylor  Engineering  Co..  (1919)  8  W.  W.  B.  123;  Canadian  Equip- 
mentand  Supply  Co.  t.  BeU  et  oJ.,  11  D.  L.  B.  821.  Decisions 
in  Ontario  and  Nova  Scotia  appear  to  be  in  conflict  with  this  view. 
See  annotations  under  section  4  of  the  Ontario  Act,  pott. 

There  was  no  waiver  of  a  lien  upon  a  certain  lot  where  a  form 
of  waiver  as  to  that  lot  had  been  signed  without  consideration  and 
^  mistake,  there  being  no  intention  to  waive  and  the  daimant  not 
knowing  at  the  time  of  signing  that  he  was  to  do  work  on  thai) 
particular  lot    The  prindple  of  estoppel  did  not  apply  in  thai 
particular  case.    Palfrey  v.  Brown.  (1918)  81  W.  L.  B.  686. 
The   word   "pladng"   in   this    section   qualifies  ^the   word 
laborer  "  as  wdl  as  the  term  "  furaisher  of  material."    Laborers 
employed  at  a  distance  from  the  site  of  a  building  in  excavating 
and  loading  filling-in  material  for  use  in  furthering  the  construc- 
tion of  the  building  cannot  maintain  a  mechanici'  lien  against  it. 
Teamsters  employed  in  hauling  filling-in  maivrial  from  a  dis- 
tanoe  to  the  site  of  a  building  may  maintain  a  mechanics'  lien 
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^tMtted  a*  doiM  "  work  nri,  «^  ^^  "  ^"^  ^^7  °n"t  be 

R.  229.  Electric  iSt&Z-.^^***'  ,!lfr"^'  ^^^^*)  ««  ^.  L. 
ride  of  theSSfi  pJ^rSv  i*;  "^"  "*^*  "'^  "'^  '^'  °"t- 
have  become  P«rt^f ^CreaC  but  ^^^ *l  T!7  ~°"'*"^  ""t  *» 

two  adjoining  Iota  for  the  ram  of  M20  fnr^l  V  f**"**®^  on 
that  the  contract  contain  J^o  !!ver^[/S^,t^' «*  ^"  held 
one  in  respect  of  each  houae     ThTw^t?  •  ''""*  promisea. 

houae  on  lot  No  SOwa*  Z;«iS      1 "  ««««»«on  with  the 

a»j8  worn.    fi«kfo«  T.  PForren,  8  W.  W.  R.  113 

a-  to\TktS:tw^:HSl^^  •  -b^ntractor  ia  not  to  att«=h  ao 
«aKe  tne  owner  liable  for  a  greater  sum  than  the  smn  owing 
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hy  the  ownw  to  the  oontraotor;  coBieqaeiitly  il  the  Uttor'e  eon- 
tract  with  the  owner  doei  iiot  entitle  him  to  t  farther  paTment 
nntil  completion,  the  lien  of  the  nib-contraotor  who  hu  completed 

«>»f«5t  c«u»ot  be  made  eilectiTe  nntU  completion  of  the  entire 
work  of  the  principal  contractor,  but  the  conrt  may,  on  the  trial 
rf  the  Uen  action,  direct  that  each  lien  ihall  remain  in  force,  ao 
ttut  It  may  attach  in  reepect  of  farther  tame  that  may  thereafter 
beconie  due  by  the  owner  to  the  principal  contractor,  reNrrinff 
leaTO  to  the  owner  to  apply  to  discharge  the  lien.  CotUng  ▼.  8tiZ 
•on  $t  al.,  (1918)  10  D.  L.  B.  697,  88  W.  L.  B.  789. 

Thi»  eection  does  not  gire  a  lien  for  wages  for  work  done  in 

ai^)i'w"L.f.Tor  "  '""^'  '*^'  ^^^^'  ^*'- 

^ere  the  contract  work  both  with  the  principal  contractor 
and  the  sub-contractor  fOr  excavating  expressly  included  the  clean- 
ing up  Of  the  debris  on  the  completion  of  the  building,  and  the 
owner  called  upon  the  principal  contractor  to  do  it  before  taking 
ow  the  building  and  the  latter  replied  that  he  would  havTS 
sub-contractor  do  it,  the  sub-contractor's  Uen  for  the  excavation 
work  will  be  kept  alive  by  the  cleaning  up  done  by  the  latter  in 
good  faith  in  fulfilment  of  his  subK»ntract,  although  his  last  prior 
woric  (the  xcavating)  was  done  more  than  five  months  before 
Foster  t.  BrodehhiuUe,  (1916)  88  D.  ^L.  B.  88,  8  W.  W.  B.  464. 

An  unre^tered  foreign  company  is  entitled  to  a  -mechanics' 
lien  inumuch  as  the  enforcement  of  the  lien  does  not  involve  the 
Mquisition  or  holding  of  lands  or  any  interest  therein  or  the  reir- 
istration  of  any  title  thereto  under  the  Lands  Titles  Act  Wori- 
tnan  v.  Frid  Lewit  Co.,  9  W.  W.  B.  818;  33  W.  L.  B.  119. 

«.  Ibterial  labjeet  to  lien.— When  any  material  is  brought 
upon  any  land  to  be  used  in  connection  with  such  land  for  any 
of  the  purposes  enumerated  in  the  last  preceding  section  hereof, 
the  same  shaU  be  subject  to  a  lien  for  the.unpaid  price  thereof  in 
favor  of  any  person  supplying  the  same  until  it  is  p\it  or  worked 
into  the  building,  erection  or  work  as  part  of  the  same. 

To  preserve  the  unpaid  seUer's  lien  given  by  this  section,  poe- 
•ession  of  the  materials  deUrered  must  be  resumed  before  the  same 

Co.  Ltd.,  (1914)  89  W.  L.  B.  963. 
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l^d'^^dTuSn^^ri^  -^^- ^^^^^^^^  --"*  -ot  only 

the  lien  on  -uteTal,  iJCbH^t^e^i  «%'t  "  "»^i~*  ^ 

"W  the  same.    Truuui  ConZJ.^,^     **  ^^^  ?*"<>"  "»PPly- 

i»g  that  the  materij.  a«  2  ?  1^  f  *""*  "^*«  notwititand- 
buiWing  «  being  e^teT  if  Lt';'*^  «°  *^«  '"^  'here  the 
them,  and  they  are  S'ted  „„  J!  ^°•  T*"  ^'^^'^  '«'  "toring 
thereof.    TruLeTZ^^^sZrc'^^  'I  *^,*  ''"'°*^'«*«  "«"% 

P-^  to  the  ^^  "SetlurtT?'  *^/?  "^  -*  • 
.ttach  notwith.t«.ding  .neh  ^Zll  "'  *"'  ""^  '^ 

honored,  or  the  bikiLZ      Tv        *   ''^  pn»ientation  ia  dia- 

merge,  wai7e  m  ^ST        '?"~*  '"'  *^  '^»»'  *^1  °ot 
hare  that  eflbct.  ^^       wnting  that  it  shaU 

obtain  r.y,S^  luZT"^  ?•  r-  ""P"^  P""  •»« 


r^^ 
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i.  J!5!7  *^*r*i  P'***  *•  W«bl«  in  ioftelmate,  if  deftnlt 
WUng  due  o  the  Ujer  ii«t.l„«,t..  c«,  comm«,ce  ^r^il  to 
taiopce  W.  hen  The  word.,  « No  farther  prooeeSng.  d«M  £ 
Uken  in  t^  «,tiun  until  .ftor  mil  extonrionTS?".^  K 
conjtnjj  dietributirel,.    5p.«,  t.  ^a«*er,««.,  (1907)   I  lu. 

The  daiawnt  doei  not  wtire  or  loee  hi.  lien  by  t«ldns  and 
^„„fy  ^  oW.  promiMory  note  in  p.rt  payment  of  the 

W^I^  B.  406.    See  Brooha-Sanford  Co.  r.  Theodor,  TtlUr  Con- 

ii«i.  *  ^'u^-^l'  'I*®*'  *=*^  appfofingly  the  following  p.r^ 
graph  from  the  flnt  editien  oi  tfai.  work:  "  After  the  note  hfa  hlS^ 
negotiated,  the  debt  then  becon»e.  due  to  a  third  pJT^d  tte 
wS  «..  f  •  'l^T"  «»f  "tor  of  the  payment  of  the  debt. 
While  the  note  u  in  the  hands  of  the  third  party,  no  proceeding 

Tl  nf  ^f  Y^^  "'  ^^l""*"  •*  ^"^  **'»•  ^^  l^P"-  P"«eding.,  the 
fact  of  hi.  having  negotiated  the  note  will  not  teke  awI^ldMie^" 

••  A«owt  to  wUah  lit.  ll«lt.d.-^uch  lien  diaU  be  limited 
in  amount  to  the  nun  actually  owing  to  the  perMn  entitled  to  the 
hen. 

Where  in  an  action  to  enforce  a  Uen  agauut  a  building,  bv 
J!^T  °;  the  <,»ner  of  the  property  not  being  mdebted  to  thTU. 
tractor,  the  claimant  cannot  have  a  lien,  he  i.  entiUed  to  a  declara- 
tory judgment  that  the  adminirtrator  of  the  contractor's  eatete 
18,  in  the  due  course  of  administration,  liable  therefor.  Canadian 
Equipment  and  Supply  Co.  t.  Bell,  11  D.  L.  B.  821,  24  W.  L.  B. 

»•  U«tt  «  Biirtfacad  pwmim.— Where  work,  or  improve- 
mente  are  put  upon  mortgi«ed  pnmin.  the  lien,  by  virtue  of  this 
Act  AaU.be  prior  to  .uch  mortgage  a.  agauut  the  increaM  in  value 
of  the  mortgaged  premiws  by  reawn  of  nich  work,  or  improve- 
mente  but  not  further  unless  the  same  is  done  at  the  request  of  the 
mortgagee  in  writing;  and  the  amount  of  such  uicreaM  shall  be 
ascertained  upon  the  basis  of  the  seUing  value  upon  taking  on  the 


"'w  ^  J..™  r':::^rr«.t  r  r  '^  ■^'  '^ 

to  the  «p«ii  price  as  aforesaid  sh^I^       ,'•  ,^*  ™"»«J^  eq«l 

however.  i„  thi.  aecS^^  ri^,  p^;?,tl*^"'  P"-*^-  'Nothing, 
th.  equity  of  redemption  or  oZ  LL^V  f^t^""  *'*"'"*  "P"" 
object  to  .«ch  mortgage  or  ch^g^  """^  "'  ^  ^^^ 

•Wl    not    include    any    p^^Tu     '"^'«^'    "  *^* -^^on 

tl««by   not  actu-Uy   Idv!^   L  ^u'    T"'^'^    '"*    -^^""^ 

.     the  work,  or  improim'nt^  ^^  cl^'   "r"""*'  «*  «"»  time 

rendor'a  lien  and  an  agZJ^ ZT^     '.*^^  "^  "'^"^^  • 

«h«e'  duU  be  d^^  J^^     ^  *?•  ""'•"^  «»•'«>'  the  pnr- 

tbe.  owT^Si  i^e  ttoWll^  '^«^  ^-  -fd  in 
which  he  may  acquire  d,^  Jp*^"^' «'  to  wy  interert. 
hemrill  take  priority  over  am™!  ^"'^^'^  «*  the  work;  and  the 
.dv^ced  -tilVr^^'*c^^"^;2SStT?H"''''V"  "'''"«' ^ 
mortgage  had  b«m  regi,terTS?~  th/.-      '''**'  '^**'*'"«^'  the 

The-limitation  of  the  prioritv'  J       ^  ?'  ^®*- 
S«ge.  to  the  amount  wWeK?"    mechanic'  lien,  over  mort- 
Jlue  by  the  work  doTn^t^apJl^Tw^^^  '^'^  ^""'""^^ 

by  tie  mortgagee  until  after  Si  JT  '"""'^  ''"  "^^"ced 

which  the  lienTcki^^     Co«^,'t^"~'°«°t  o'  the  work  for 

See  McSporran  v.  J/tB«.,  9  W.  W.  R  ii    30  or   r    « 

he  may  have  under  toHi^!!!"'^"'*'**  *°  "^  ««"«  ^^ich 
KX.-I6  "'"  P'^"'  •«^'"'  every  mechanic,  laborer 
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or  Other  penon  who  p«rfomM  labor  for  wagM  npoo  the  coiutrae- 
tion,  alteration  or  repairs  of  any  building  or  erection,  or  in  erect- 
ing or  lacing  madiinery  of  anj  kind  in,  upon  or  in  connection 
with  any  building,  erection  or  mine  ehall  to  the  extent  of  the 
intercft  of  the  owner  hare  upon  the  building,  erection  or  mine 
and  the  land  occupied  thereby  or  enjoyed  therewith  a  lien  for  iuch 
wagefc,  not  exceeding  the  wages  of  rix  weeks  or  a  balance  equal  to 
his  wages  for  six  weeks. 

(t)  The  lien  for  wages  giren  by  this  section  shall  attach  when 
the  labor  is  <n  respect  of  a  building,  erection  or  mine  on  property 
belonging  to  the  wife  of  the  person  at  whose  instance  the  work 
is  done,  upon  the  estate  or  interest  of  the  wife  in  such  property 
as  well  as  upon  that  of  ber  husband. 

An  owner  is  entitled  to  discharge  liens  for  six  weeks'  wages  of 
laborers  no  matter  by  whom  employed,  even  though  the  result  may 
be  to  reduce  the  fund  which  would  otherwise  be  available  for  other 
lien  claimants.  If  money  be  paid  by  the  owner  to  a  contractor  for 
the  very  purpose  of  beiug  applied  in  payment  of  wage-earners  and 
such  money  is  in  fact  so  applied,  the  owner  is  entitled  to  credit  for 
such  payments  against  the  contract  price.  M$tak  Ltd.  r.  Th« 
Trmtt  and  <hiaronU$  Co.  Ltd.,  (1914)  7  W.  L.  B.  606. 

A  sub-contractor  is  not  a  "laborer"  so  u  to  acquire  as  to 
labor  done  as  part  of  the  contract,  the  special  privileges  given  by 
that  Act  to  laborers.  R$ndall  v.  Warren,  «1  D.  L.  H.  801,  8  W. 
W.  B.  113. 

The  wages  must  be  earned  within  a  continuous  period  of  six 
weeks  counting  backwards  from  the  last  day's  work.  Stafford  v. 
McKay.  (1919)  2  W.  W.  B.  280. 

11.  Owner  of  land  deemed  to  bare  avthoriMd  tko  traettai  of 
bniUiagi  therooii.— Every  building  or  other  improvement  men- 
tioned in  the  fourth  section  of  this  Act  c(mstructed  upm  taj 
lands  with  the  knowledge  of  the  owner  or  his  authorised  agent,  or 
the  person  having  or  claiming  any  interest  therein,  dull  be  held 
to  have, been  constructed  at  the  request  of  such  owner  or  person 
having  or  claiming  any  interest  therein,  unless  such  owner  or 
person  having  or  claiming  any  interest  ilierein  shall,  within  three 
days  after  he  shall  have  obtained  knowledge  of  the  construction, 


l«nproT«„.nt  th.^^    -W  Und  or  upon  th.  building  or  other 

in  writinir  in  .oii,.  «!«?  ^       ''■^•'  •^"  P*-*  •  notice 

•giinrt  luch  owner  or  i).r«.n      ^TT  *"^*  ""J"  "«ht  u 

lien  under  tiTll      ^      '  "'  ^^  ^^^'^^  ^°  '^'>  '"^  to  . 

requeet  created  by  thi?  iSon     J«J«SI"  'If  ***  ^  '^^^ 

untU  after  rh^„.t,SX'£int2,e2S°?  "P^"  '^^  '"^ 
>n  order  to  »y.>id  lubUity  forX  ^?  ~"»P«*^.  he  "  not  obliged 

the  notice  d'ed  for  by  ^"J^^r  jlli;!?  «"2*"''«<»>  to  ,St 

Je  w„  doing  the  work'^K  fTr'S,^;:er^,  t^f*;  *'"  ^* 
the  contrary  so  that  he  mar  wirt.  hi!  ^*  ^"^  »<>*»<»  to 

whether  or  not  he  will  n^S.J"  ^^^.^^  *°  ^'  '*«*•  •!«* 
hi»  by  whom  he  ia  empW  ^l  1*/°  *^'  P*"^"^  «*hility  of 
•tatutoiy  eetoppel  uSJ^  _i*  "*®  ""«  *inie  to  work  a 

»  heing^donJT  iS^^^!^^*'7*°  •*""^  »V  ^hile  the  work 

^^^^Tn  :;tirtrpix~;  -  --  -« i- 

M,  purcnaae  the  right  to  remore  a  buildhig  and 
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erect  another  in  lieu  thereof,  which  new  building  was  to  become 
property  of  the  lessor,  a  lien  claimant  filed  liens  in  colu^ion 
with  erection  of  new  building.  The  lessee  being  in  arrears  for 
rent,  the  lease  was  forfeited.  It  was  held  that  the  liens  were  valid 
against  the  land.  High  River  Trading  Co.  T.  Anderson,  (1909)  10 
W.  L.  B.  126. 

The  interest  of  the.  registered  owner  of  land  upon  which  a 
church  has  been  erected  by  a  contractor  pursuant  to  a  contract 
with  the  trustees  for  an  unincorporated  chuii;h  congregation,  who 
held  under  an  agreement  for  sale  from  the  owner,  is  chargeable 
with  a  lien  in  the  contractor's  favor,  where  the  owner  has  not  given 
the  notice  required  by  this  section.  Bohl  t.  Pfaffenroth,  31  W.  L. 
B.  197. 

The  lessee  of  land,  a^  permitted  by  his  lease,  had  buildings 
thereon  pulled  down  and  proceeded  to  erect  others  in  their  place, 
but  was  obliged  to  abandon  the  work  before  it  was  finished.  The 
owner  was  aware  of  the  work  being  done,  but  gave  no  notice  dis- 
claiming responsibility  therefor.  Mechanics'  liens  having  been  filed 
under  the  Act,  the  interest  of  the  owner  was  held  subject  to  such 
liens.  Scratch  v.  Anderson.  (1909)  2  Alta.  L.  R.  109, 13  W.  L.  B. 
113;  Limog'is  v.  Scratch.  (1910)  44  Can.  S.  C.  B.  86. 

The  general  principle  of  the  Mechanics'  Lien  Act  is,  that  the 
land  which  receives  the  benefit  shall  bear  the  burden.  By  virtue 
of  this  section  (11),  where  a  building  is  constructed  with  the 
knowledge  of  the  owner,  who  gives  no  notice  disclaiming  respon- 
sibUity,  then,  the  same  result  follows  as  if  the  building  had  been 
constructed  at  his  request  under  section  4,  ancl  the  lien  will  bind 
his  interest  in  ihe  land.  Scratch  v.  Anderson.  (1909)  11  Alta. 
L.  B.  55.  The  only  lien  which  can  attach  to  bind  an  owner  not 
actually  requesting  the  work  must  be  in  respect  to  a  building  or 
other  improvement  constructed  on  the  land.  Wester  et  al.  t. 
Jago  et  lU..  (1917)  11  Alta.  L.  B.  52. 

Where  an  owner  of  land  is  informed  that  improvements  are 
being  placed  thereon  and  does'  not  discredit  what  he  is  told,  but 
does  not  make  any  investigations  as  to  the  truth  of  the  report,  he 
will  be  held  to  have  '  '-nowledge  of  the  work  "  within  the  meaning 
of  this  section.  The  Jackson  Water  Supply  Co.  T.  Bardeck  et  al., 
(1916)'  8  Alta.  L.  B.  305,  21  D.  L.  R.  761. 

Lands  agreed  to  be  conveyed  by  a  city  to  a  purchaser  buying 
same  as  an  industrial  site  upon  his  building  and  equipping  a  fac- 
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toiy  and  performing  certain  conditiona  as  to  the  operation  of  the 
factory  are  not  exempt  from  having  a  mechanicsMien  enforced 

tlLus  '  ^^*^*^  ^^  ^-  ^-  ^-  "»'  »  ^**- 

Thii  section  dms  not  limit  the  UabiUty  of  the  "owner"  to 
such  alterations  and  repairs  (made  by  his  tenant)  as  increase  the 
Tdue  of  bs  interest  in  the  land  and  premises.  The  lien  of  those 
who  fnrmsh  materials  and  do  work  i^^  altering  and  rearing  SS 
prenuses  will  be  enforced  against  the  interest  of  the  landlord? 

The  provisions  of  this  section  preclude  the  appUcation  to  it 
of  the  d<>flnition  of  "owner"  in  snb-section  4  of  section  2. 

Alterations  and  repairs  are  not  excluded  from  the  liability 
>  imposed  by  this  section,  but  the  landlord  can  avoid  liability  by 
gimg  the  notice  prescribed  by  this  section.    Peters.  BoM,  J  Co. 
V.  Maclean,  (1913)  26  W.  L.  B.  368, 13  D.  L.  B.  619. 

The  onus  of  proving  the  posting  of  the  notice  mentioned  in 
13  '^i?^  "J""  *^'  "owner."  BeveUtohe  Saw  Mill  Co.  v.  Al- 
berta Bottle  Company,  (1916)  9  Alta.  L.  B.  166.    " 

include     leweholder".  when  read  with  the  interpretation  clause. 
frenttce  v.  Brown,  7  Alta.  L.  B.  464,  17  D.  L.  B.  36. 

«  Subsequent  encumbrancers  "  who  are  not  to  be  made  parties 
to  the  action,  but  who  are  to  be  served  with  notice  of  the  judg- 

!TJL*"  ^^^  '"^  *  ™°^'*''''  ■*^*»°  'o'  "Pacific  performance  under 
Alberta  Bule  47,  mean  those  encumbrancers  whose  claims  arose 
subsequently  to  the  making  of  the  agreement  of  sale,  and  include 
one  elaimug  under  a  subsequent  mechanics'  lien  although  he  may 
be  enbtied  to  priority  over  the  vendor's  claim  for  the  whole  or  a 
part  of  his  d^  either  under  this  section,  by  reason  of  the  vendor 
as     owner"  having  had  knowledge  of  the  construction  and  not 
disclaimed,  or  under  section  9  by  showing  an  increased  value  in 
the  property.    The  righto  of  such  mechanics'  Uen  claimant  should 
be  detennined  in  the  .same  action  brought  by  the  vendor,  and  such 
claimant  should  not  be  required  to  bring  a  separate  action  for  such 
purpose     Canorftan  Pacific  BaUway  Company  y.  The  Canadian 
Whe^U  Oromng  Company.  (1919)  2  W.  W.  B.  313,  14  Alta.  L. 
a.  462;  47  D.  L.  B.  102. 
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W.  Lumaoe  mom^y^— Where  anj  of  the  property  upon  which 
•  hen  i.  giren  by  this  Act  is  wholly  or  p«rtly  deetroyed  by  ilre, 
any  ingnrance  receiwble  thereon  by  the  owner,  prior  mortgagee 
or  chargee,  dull  take  the  pUce  of  the  property  ao  destroyed,  and 
ahaU,  after  satisfying  any  prior  mortgage  or  ehaige  in  the  manner 
and  to  the  extent  set  ont  in  section  9  hereof,  be  subject  to  the  clainb 
of  aU  persons  for  liens  to  the  same  extent  as  if  such  moneys  were 
realised  by  the  sale  of  such  property  in  an  action  to  enforce  a 
lien. 

Where  the  claimants  of  the  proceeds  of  a  policy  of  fire  insur- 
Tl,^-^°"'"y  "»*««»*«l,  but  not  adversely  to  one  another,  in 
estabhshing  as  great  a  liability  as  possible  in  the  insurance  mm- 
pany,  and  the  question  outstanding,  once  the  amount  of  such  lia- 
bility m  settled,  IS  that  6t  the  claimants'  respective  rights  and 
priorities-  under  the  Mechanics'  Lien  Act,  an  application  by  the 
company  for  leave  to  interplead  is  not  the  proper  procedure  for 
It  to  take  in  respect  to  the  amount  which  it  admits  to  be  doe 
Wvn'^™7°"J'  ^"  ^"7?'  C-J.,  concurring.  Beck,  J.,  contra.) 
Hyndman  J  concurred  witii  Walsh,  J.,  below,  in  the  view  that 
the  liability  of  tiie  company  is  one  for  unliquidated  damages  and 
pliad"  *  "  """'^  "^  therefore  it  is  not  entitledto  inter- 

.^Jtf^v^-^  '**^'*°  "  *^**  •"  insurance  company  which 
admit.  habUity  in  req^ct  to  property  against  which  m^anics' 
h«is  are  filed  ,»  a  trustee  of  the  amount  of  such  liability,  and 
where,  m  such  circumstances,  tiiere  is  a  dispute  between  the  lien- 
holders  and  mor^^i^s  as  to  how  the  money  is  to  be  divided,  s.  27 
of  The  Trustee  Ordinance,  c.  119,  C.  O.,  is  applicable  and,  tiiere 
fore,  tiie  company  is  entitled  under  Rule  448  to  petition  for  leave 

l^L^  T^^r  ■°*^  ^?^  <^"  ^*™^'  J'  ^'^^'  <?-J-,  COB. 
cnmng).    The  Liverpool  and  London  and  Qlob^ Insurance  Com- 

SS'k  B   498"*     ^^  "^^  Imperiai  Lumber  Co..  (1918)  13 

13.  lien  espim  in  SI  days  after  eonplrtioa  of  woric  uless 

Wfiitered.— Every  iien  upon  such  building,  erection,  mine,  works 
or  improvements,  or  land  shall  absolutely  cease  to  exist  after  the 
expiration  of  tiiirty-five  days,  except  in  the  case  of  a  chum  for 
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"*«•<»  owing  for  work  in,  .t  or  about  .  mine,  in  which  ewe  the 
b«.  .hdl  ce«e  after  the  eipirrtion  of  sixty  days  aft*r  the  claim- 

„„!  rf  ^/  ?      "''  P~"^^"*'  '»*'^*^"'  *^^*  »"y  l«^~r  BhaU 
not  be  held  to  have  ceased  work  npon  any  building,  erection,  mine. 

works  cr  improvements  until  the  completion  of  the  same,  if  he  has 

m  the  meantime  been  employed  upon  any  other  work  by  the  same 

conb-actor,  imless  in  the  meantime  the  person  claiming  the  lien 

ahaU  file  m  the  Und  titles  office  of  the  land  registration  in  which 

the  land  is  situate  or  in  the  olBce  of  thg  clerk  of  the  Superior 

Court  of  the  province  in  the  judicial  district  in  which  the  land 

hes  an  affidavit  sworn  before  any  person  authorized  to  take  oaths. 

•tating  in  substance:  1916,  c.  2,  s.  27. 

(a)  The  name  and  residence  of  the  claimant,  and  of  the 
owner  of  the  property  or  interest  to  be  charged  • 

(b)  The  particulars  of  the  kind  of  works  or  improvements 
done,  made  or  furnished; 

(c)  The  time  when  the  works  or  improvements  were  finished 
or  discontinued; 

(d)  The  sum  claimed  to  be  owing  and  when  due; 

(e)  The  description  of  the  property  to  be  charged; 

(f)  The  address  for  service  of  the  claimant.     1915,  c.  2,  e.  27 
«rhich  affidavit  shall  be  received  and  filed  as  a  lien  against  the' 
poperty,  interest  or  estate.     Every  registrar  under  tiie  Land 
Titles  Act,  and  every  such  clerk  ahaU  be  suppUed  with  printed 
foms  of  such  affidavits  in  bl«ik,  which  may  be  in  the  form  or 
to  the  effect  of  schedule  A  to  this  Act,  and  which  shaU  be  suppUed 
to  every  person  requesting  the  same  and  desiring  to  file  *  Uen 
Eveiy  such  registrar  and  clerk  shall  keep  an  alphabetical  index 
of  all  claimants  of  liens,  and  the  persons  against  whom  such 
hens  are  claimed,  which  index  shaU  be  open  for  inspection  during 
office  hours,  and  it  shaU  be  the  duty  of  such  registrar  and  clerk 
to  decide  whether  his  is  or  is  not  the  proper  office  for  the  filing  of 
such  affidavits,  and  to  direct  the  applicant  accordinglvj  and  no 
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.    ««tao£lieniftaybedeMribedi8»mech«nic'8lien: 

Pronded,  however,  that  no  lien  ahaU  be  filed  unlen  the  claim 
or  joined  claim.  «haU  amount  to  or  aggregate  $80  or  more. 

(8)  Cl.lMt.be  fll.d.«Mun«bnuu«,  with  raflrt»r.-Fpon 
the  flhng  of  roch  affidarit  in  any  such  land  title,  office  fte 

S^th'T  r*"\r^  "*^  the  claim  a,  an  encumbrance 
•g»mrt  the  land  or  the  ertate  or  interest  in  the  land  therein  de- 
»cnl)ed  a.  provided  in  the  Land  Title.  Act. 

(3)  With  clerk. -Upon  the  filing  of  .uch"  affidavit  in  the 
office  of  any  .uch  clerk  ^he  clerk  shall  forthwith  transmit  to  the 
registrar  of  the  land  registration  district  in  which  the  land  lies  a 
certificate  of  the  filing  of  such  lien  in  his  office,  and  specifying  the 
particulars  m  the  affidavit  contained,  and  upon  the  receipt^  the 
said  registrar  of  such  certificate  he  shall  enter  and  raster  the 

in  the  land  therem  described  as  provided  in  the  Land  Titles  Act. 

Under  a  similar  section  of  the  British  Columbia  Act  it  hu 

b^n  decided  that  the  omission  to  register  in  the  SLd  Be^^ 

Office  within  the  specified  time  was  not  cured  by  the  curatiTsS 

Stif^    slT  n  ^  ^   prescribed   time   in   the    County  Court 
26^?:  B.^  ^'  ^"''^'^^  "^9  89ndicaie7(m7) 

d.v^"'*.*^'  I"*  ^^  '"  ^  ^^«  **'  ■»  "ffi^^t  '•"•  on  a  Sun- 
day an  action  to  enforce  the  lien  is  in  time  if  brought  on  the  Z- 

wTl^B.  7?^"''  ^"^  """  "'"•  "•  ^^^BoTcZ  0915) 

*n.  fir  T*'**  TP**""*  °'  ^^^  contractor's  order  given  in  return 
for  aie  release  of  a  materialman's  lien  operates  as  an  accord^" 
satisfaction  of  the  materialman's  claim,  which  cannot  Twvi^ 
by  the  subsequent  delivery  of  additional  material,  wtt^ 
Fnd  Lewu  Co..  9  W.  W.  B.  812.  ^oriman  v. 

In  detenrining  when  the  lien  claimant  has  ceased  to  work  the 
doing  of  work  or  supplying  materiak  even  of  a  trivial  cWter! 
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/>«««t«r,  (1906)  n  P  C  Bm  L^  ^  *''^  See  5«y«;ard  r. 

(1919)  8  W.  W  g  m         '  ^''"  '^^  ^^-    ^'«#'«-''  V-  ^ciS-^ 

nm  from  the  date  of  theTJS^iivf^  •**  *'^*  "'  ^^  ^t  '^'M 
~-titute  it.  OormonHfr^i:^^  ST^V'  l*'*"^  «^^ 
Delivery  of  the  certificate  of  K.  WfiJ.  m\k  f^**.*  ^  ^  ^^*- 
before  4  p,m.  on  the  Ust  dav  f^^fl^!^^  *"  *^*.  ^*°^  «««»  office 
•  •  nilBcient  filing  wi£n  t£  Anf  Cl*"  *«"^'^  *«  "  o^«  " 
tmtion  is  not  coi^Z^m£:T^''f'^'  ''"''  *«  -«^- 
(1»08)  1  Alta.  l:  B.  624  ^*^-  ^"^^  '   v4rcAf6aii, 

^r^ragaSs  ?ind^r:  tvrf "^  ^ '-^*  *-»^ 

the  lien,  an  order  nnnTlL^  f  '''"''  "  P"P«'^y  ««bject  to 
in  Alberta  onl/Sy  ^^€0^^  *  ^  ^"^'^  ^^'^  *'^"'°  <^«»  be  made 
enforce  the  lii,  Ld  d^  b^  S  t'  "..*'y'°«  *^  '^^^  *« 
daje  within-  whik  theSy^J^^^l  *Sf.  *"P'"«°°  °'  ^^ 
filed  in  the  Land  Titlp«7S  ^^^^^  ^^  *^"  action  most  be 
''  Alt..  L.  B^36     Z  Z"%af'''^'^'^  ^-  ^''^"«"'  (1914) 

-S^Se^^^-^--^ 

which  a  mechanics'  ben^^t,  ffl^tr' ^l'"'  ^  *^"«  ^«»^ 
puted  with  reference  to  ZinStSation  n^^J  """V"-^  ^  ~°'- 
'There  that  is  the  last  work  do^^nSer^h!*  tl~  ^  "'  '^'^"' 
^g  a  delay  of  two  months  Xrth!  /«.  n.^'^*'  notwithstand- 
iteelf  and  of  the  otherTndden^  fin   ""*'"»*^«°  <>'  "^e  furnace 

under  section  6.  *^^         *®  '**"'  '*«"'  °o*  applj  to  a  lien 

14.  Sabttaatial  oomidiaitoe  with  >mm«.  «•      , 
A  substantial  complian^^  ^«^  ^  "  '"^^  «ec.««y.- 
mpiiance  only  with  section  13  of  this  Act  shaB 
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be  nqnired  and  no  lien  thiOl  be  invalidated  by  reaaon  of  ftiilnrc  to 
complj  with  any  of  th«  reqniaitea  thereof,  unku  in  the  opi^on  af 
the  oonrt  or  jndge  adjudicating  upon  the  lien  under  thia  Act  the 
owner,  omtractor,  cub-contractor,  mortgagee  or  other  person  is 
prejudiced  thereby,  and  then  only  to  the  extent  to  which  he  is  pre- 
judiced, and  the  Court  or  judge  may  allow  the  affidavit  and  state- 
ment of  claim  to  foe  amended  accordingly. 

The  word  "  prejudiced  "  in  this  section  means  "  nnjufetly  made 
t9  eufler."  Bendall  et  al,  v.  Warren  et  al..  (1916)  81  D.  L.  R. 
801., 

The  filing  of  an  affidavit  in  support  of  a  mechanics'  lien  with 
the  depu^  clerk  of  a  District  Courl^  instead  of  with  a  deputy 
clerk  of  the  Supreme  Copt,  where  one  person  carries  on  both  of 
said  dBces  in  the  same  room  in  the  same  court  house,  is  a  defect 
in  the  proceeding8  which  is  covered  by  the  remedial  provisions  in 
this  section,  although  it  is  not  covered  by  those  of  section  18. 
Bevelatoke  Saw  Mill  Compony  t.  Alberta  Bottle  Company  et  al.. 
(1916)  9  Alta.  L.  B.  166;  81  D.  L.  B.  779,  7  W.  W.  B.  1002.  80 
W.  L.  B.  318. 

An  error  in  the  affidavit  misnaming  the  company  for  whom  the 
work  was  done  as  equitable  owner  of  the  land  is  cured  by  this  sec- 
tion, where  no  prejudice  has  been  shown.  Revelatohe  Saw  MiU  Co. 
T.  Alberia  Bottle  Co.,  mpra. 

This  section  may  operate  to  make  a  lien  effective  although  the 
affidavit  of  lien  did  not  shew,  as  required  by  "^oction  13,  the  name 
and  residence  of  the  owner  of  th«  property  oi  interest  to  be 
charged,  ex.  gr.  on  a  lien  which  the  affidavit  shewed  to  be  for  work 
on  a  school  identified  by  name  and  location,  although  the  board  of 
school  trustees  was  not  named  u  owner.  Potter  y.  Brocklebtmk. 
(1916)  28  D.  L.  B.  38,  8  W.  W.  B.  464.     ^ 

18.  liaas  to  pass  on  death  to  legti  ropteaeatotiTet  or  may  be 
•Migaod-— In  the  event  of  the  death  of  a  Jienholder  his  lien  shall 
pass  to  his  personal  representatives,  and  the  right  of  a  lienholdcr 
may  be  assigned  by  any  instrument  in  writing  subject  to  the  limita- 
tions contained  in  section  17  hereof. 

16.  Sariaf  esBtiauanee  of  lien  property  must  not  be  removed. 
—During  the  continuance  of  any  liea  no  portion  of  the  property 
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to  the  court  or  jndg,.  'J  "  »•  Mrtnuri  on  .pplicaon 

■»-'.  *U.  port  .Z  dht"?'  °'  "•  """"  »'  '"■>-- 
on  th«  fert  ksBi  fl.,  .ft.         "        *  ••"•  *°  *•»  hour  of  1  nm 

payment  nmde  by  «,«  owner  witton*  *i,^  ^"'****'  "^  °° 

np«n  «,ch  properTeST    J^*^  '^  diminiahing  „y  ««, 

mon^  dne  in  ^.peet  to  the  c»ntr  J.a  iT^J^' J:'/"^ 
lien  giTen  by  thia  Arf  A.  ♦«  .ii  i-        ^^  "  «gHinat  wy 

oou^terlTin  wTL    ^""^^  "^ebtedne*,,  oftet  or 
m  m  favour  of  the  owner  .gainrt  the  contraetor  • 

«>ii  and  ^tj^irzj^s'*^:'  "^^  "^"^^^  ^y 

of  the  contracfai  or  aubTl.^  -P"''''^*^  *^*  "«^*  «'  «» 
m«int«n  «itln  o  o^f  "^"  "^  ^^'*'^*'  «'  his  right  to 
the  court  or  J^  on  I^  'Z''"*  "^  *"'"'*  *^  »-'  but 
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in  raoh  order  limit  the  time  wltUii  which  tuch  proof  nuy  he 
ftuBiAed,  Md  if  the  Mae  be  not  faroidied  to  the  Mtifftation  trf 
■uch  court  or  Judge  roeh  action  xdmj  be  difmiaeed,  end  in  any 
•uch  action  or  proceeding  the  conrt  or  judge  may  in  hi*  dixretion 
award  ooeti  againat  the  plaintifl  in  any  erent  and  notwithstanding 
that  he  may  have  toceeHfnUy  maintained  hia  action  to  judgment 
1908,  c  20,  a.  U.  J  "gmeni. 

The  effect  of  thia  lection  la  that  aa  between  the  owner  and  lien- 
holdera  an  agreement  to  pay  the  contract  price  or  any  part  of  it 
otherwiie  than  in  mon^,  ia  ineftective  to  diacharge  the  owner* 

Li.  A.  86o. 

TOiie  aection  ia  intended  aolely  to  protect  the  laborers,  and  to 
aflbrd  the  owner  the  meana  of  aecnring  himaelf  from  liabiUtr  to 
m  laborera,  and  non-comi^iance  by  the  contractor  with  thia  aection 
doea  not  prevent  hia  lien  coming  into  existence,  or  nullify  a  lien 
already  exiating,  or  prevent  the  lienholder  from  keeping  it  alive  by 
conmiencing  proceedinga.  8pw$  t.  Bannerman,  (1907)  1  Alta. 
li.  B.  98. 

The  latter  part  of  thia  aection  appliea  only  to  an  "  indebtedneaa. 
oifaet  or  counterclaim  "  by  the  owner  againat  the  contractor  aria- 
ingdeiora  the  contract.  FaU,  Cr  •'*  LumbtrCo.  t.  Sloan,  (1911) 
17  W.  L.  B,  825.    See  Ro$$  y.  Oorman,  1  Alta.  L.  B.  816. 

The  effect  of  the  words  of  this  aection  ia  that,  aa  between  the 
owners  and  the  holders  of  mechanics'  liens,  an  agreement  to  pay 
the  cOTitract  price,  or  any  part  of  it,  otherwise  than  in  money,  is 
ineffective  to  diacharge  the  owner.  The  diatinction  between  the 
*gw«ment  to  pay  in  future  and  actual  payment  effected  in  accord- 
ance with  the  agreement  ia  of  the  greateaMmportance.  The  latter 
part  of  thia  aection  appUea  only  to  an  "indebtedneaa,  offset  or 
wunterdaim  "  by  the  owner  against  the  contractor  arising  dehors 
tte  TOutract  Falae  Creek  Lumber  Co.  v.  5/oan,  (1911)  17  W.  L. 
it.  688. 

This  section  does  not  operate  so  aa  to  prevent  payments  made 
by  the  owner  to  creditors  of  the  contractor,  under  an  arrangement 
bet»-  m  the  owner  and  the  contractor,  from  being  effective  as  pay- 
mem.  06  account  of  the  contract  price,  in  the  ascertainment  of  the 
amount  due  from  the  owner  to  the  contractor,  upon  which  alone 
the  hen  of  materialmen  attaches  under  section  32  of  the  Act  as 


^i  but,  <mc.1SVril^.o?^J^  P-y"*"*  «  tJ>e  f«- 
«««  »1^«  m  punuJ^^S*  Z^t  ^If^n""*  P*^-** 

tice  in  writing  h.vi^  b«n  givK  j!!  !?  *^«  ~°t«ctor,-.no  no. 
w-  protected  to  th.\m^f  JtW  •  1""?*'-;^^  *^  «»«•' 
Co.  T.  JIcKH.^,  (1911)i9W  £  sTlfTf  ^- ,  ^^-^  ^"i-^ 

th.t'Sir;;\^rLre;':iT"'^  <-*«''^-^-)  *»  .how 

out  of  which  the  lien  cTS  ^^  *?!  T"  *^."'*  «'°*"'>*o' 
•M^^^r  of  defence.     (?«m»«^T?^v    >i*l*-.",i'^'^**^  "  "  ■ 

fyii^;7tri"^2eXr£en  ^^T*'"*"' ^^^^^ 

EsiOBCmciKT. 

lionrf  ia  KctiM  35  henof .      '"°°'*™«»  "*»  lh«  tim.  mo- 
l»m  to  the  orto  „d  lu™^^         "*  ""  "  I™*^- 

«^  "it «  p~«ai.^Ci«3t  iS  in*  LT  i*" 

cation  supported  bv  an  .ffi^-^*      »  juoge,  npon  ex  parte  apph- 

See  Gardner  v.  Oorman    M<M»iy\  i   au     t    ,. 
L.  R.  401,  11  D.  L:r3nrw%i''l,l  '  ^''''^  ''  ''' 


M*  Tu  hkw  or  MKnuviot'  umn  nr  oaviiu. 

An  oBngtotmd  foniga  comptay  it  mtitled  to  a  mtduuiei' 
Um»  inumoeh  at  the  ai^ferceinaat  of  the  litn  doM  not  iafoWt  the 
acqnuition  or  holding  of  laada  or  any  intereet  therda  or  the  iMia- 
traUon  of  any  UUe  thereto  oader  the  Land  Titiee  Act  within  the 
meaning  of  ••-•.«  of  i.  11  of  the  Foiaign  Companiee  Ordinance. 
Wortmtm  r.  Frid-LtwU  Co.,  (1915)  9  W.  W.  B.  818. 

^J'^  ^^  ^  •*•"  •*''*^*  *®  •»'<*«•  •  «»«J»>Mi«'  lien 
Wder  a  boUding  contract,  other  daimante  againet  the  eame  pro- 
perty  thonld  make  ex  parte  application  to  be  added  to  the  action, 
metead  of  bringing  leparate  actione,  and  where  they  porme  the 
latter  conrw  th^  are  entiUed  to  •acl^  ooete  only  u  they  woold 
haTe  properly  incurred  in  making  an  ex  parte  appUcatioo.  iTow- 
Uttr.  Donm,  (1918)  11  D.  L.  B.  378,  84W.  l!^B.  401. 

kii/.  ^f  '"  ■"  *^'**°  ^  •*^»«*  •  »echanice'  Hen  ia  not 
obliged  to  add  aa  a  party  an  encnmbrancee  whoMt  claim  was  created 

^m^  wltli;^  ''' ''  '"^*^  '^''^  ^--' 

1».  OwMr  maj  apply  ta  hare  niti  eouelidatal-.If  more 
than  one  fuit  ie  commenced  in  reepect  of  the  aame  contract  the 
owner  or  contractor  «haU  apply  to  hare  the  cauM»  oon«>lidated. 
and  failing  to  do  eo  he  ehall  pay  *«  ooeti  of  each  additional  euit 
or  niiti.  Save  ae  hereinafter  mentioned  the  owner  complying  with 
the  proTifione  of  thle  Act  ehaU  not  be  liable  for  any  greater  nun 
than  he  has  agreed  to  pay  by  oontraoi 

The  expreniona  "  the  owner  shall  not  be  Uable  "  and  *  to  make 
the  owner  liable  "  contained  in  this  section  and  section  88,  do  not 
refw  to  personal  liability,  bnt  refer  only  to  the  lubility  of  the  pro- 
per^ to  which  a  lien  attaches.  The  eff^  of  these  two  sections  is 
to  limit  th«  amount  of  the  liens  for  which  the  property  can  be 
liable  to  the  amonnt  of  the  contract  price;  and  when  the  time  is 
reached  when  payments  already  properly  made  in  satisfaction  or 
prevMition  of  hens  and  the  amount  unpaid  for  which  liens  exist, 
together  equal  the  contract  price,  no  liens  can  arise  thereafter. 

R  atr^^Cat  ^s"c  B^'^'^'  ^^^^  *  ^***  ^  ^'  "'  1°  ^'  ^ 

80  Ji^dge  may  order  consoUdation  of  aetlons.— If  two  or  more 

actions  are  brought  in  respect  of  the  same  contract  or  work  the 

court  or  judge  may  by  order  on  the  application  of  any  person 


«■  AMMTA  noBAnos'  umr  act.  t55 

JW  to  the  proviiioM  in  that  behalf  «#  ihJi^At^   ""''»•  '«'>- 
ttd  of  the  rule,  of  court,  wwlh  .^T  ^»^<«t»»  Ordinance, 

in  force  in  4^1-^^!?      ^  "*^  "  **'*«'»  '^^  h«««fter  be 

^  Wm  thought  x^ee-^d^tl^  ^iT*  P"^*^  •* 
of  paynrnt  of  «,y  .nwunt  that  .haU  be  found  to  he  due  ti^!^^ 

Mid  u  th»  ^«^     '-'~»"^.  uwjr  oe  laxen  for  the  purposes  afoi«- 
■wa  aa  tne  court  or  judse  nuT  thinW  i»mw..       j 

^l^th^  "!f  "Jr  ^^'*''  •""'^^  *«  the  ordinary^™ 
cedure  of  the  said  court,  and  except  as  herein  otherwise  Drovided 

tioe  M.d  procedure  in  force  in  the  said  court.    1909,  c  4,  s  10 

»nd«  t^^Tf*"  Y  '^-^'^^  to  enforce  a  lien  or  lien, 
under  this  Act  m.j  also  be  taken  by  suit  in  the  ordinary  way,  pro- 


IM 
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Tldid,  howmr,  that  tha  «Nut  or  Jadft  More  whoai  indi  actioa  U 
triad  may  in  daaling  with  tba  qnartion  of  tha  coata  0/  rael^  actiao 
taka  into  oonaidaration  tha  difbranca  in  coata  oceaaioaad  bj  raa- 
•on  of  an  action  haring  bean  broofht  inataad  of  preoaadinga  har. 
Ing  baan  takan  by  originating  •nrnmonit  a*  proridad  in  laetion  11 
hareof,  and  may  maka  aoeh  ordar  at  to  coita  tharain,  both  ai  ba> 
tween  •olicitor  and  diant  aa  well  aa  batwaen  party  and  party,  at  to 
him  ihall  Mam  Jnat.    1909,  c.  4,  a.  10. 

U.  Aypaal  to  tapraw  Oatrt—TJ  m  (hall  ba  an  appeal  to 
tha  Snprama  Court  an  bane  from  tha  dedtion  of  tha  court  or  a 
Judge  hereunder  in  aU  mattera  whara  the  amount  of  tha  Uen  or 
the  total  amount  of  the,Iiena  joined  in  one  action  or  proceeding 
ia  ItOO  or  oyer,  but  where  the  amount  of  the  lien  or  the  total 
amount  of  tha  Uana  ao  joined  it  leaa  than  If  00,  the  deciaion  of  the 
court  or  judge  of  lint  inatanoe  ihall  ba  final.    1909,  c.  4,  a.  10. 

M.  Jadgaant  far  MMUt  af  alite^Upon  the  hearing  of 
any  claim  fw  a  lien  the  eouft  or  judge  ttay  to  far  a^  tha  parties 
before  him,  or  any  of  tham,  are  debtor  and  creditor,  give  judgnh.  jt 
againat  the  former  in  favor  of  the  latter  for  any  indabtedneM  or 
liability  ariiing  out  of  tha  daim  in  the  Mue  manner  and  to  the 
■arae  extent  aa  if  such  indabtedneaa  or  liability  had  been  lued  upon 
in  the  laid  court  in  the  ordinary  way  without  reference  to  thia  Act. 
(See  MalM  r.  Kovar,  (1910)  14  W.  L.  B.  847. 

as.  InuBflBatoihowaaaaawbjUaaahaBldioibaeaBaaUad.— 

Any  penon  againat  whoee  property  a  lien  has  been  registered  under 
the  iwoTisionf  of  this  Act  may  a^ply  to  the  court  or  judge  on  an 
affldaTit  setting  forth  the  registry  of  the  same,  and  that  hardship 
or  incouTenience  is  experienced  or  is  likely  to  be  experienced 
thereby,  with  the  reasons  for  such  statement,  for  a  sum- 
mons calling  upon  the  opposite  party  to  show  cause  why 
such  lien  should  not  be  cancelled  upon  suffident  security  being 
givffli.    Such  summons,  together  witii  a  copy  of  the  affidavit  on 


lif 


•uch  nunnoni  th*  «»..4  _  .  .  "  «•■— On  th«  return  of 

«^  th.  party  i«.^\^  Jl!^,2^,^  «^^^  o*  "curHy 
i^,  «d  upon  ,„ch  other  Z^^^TVl^  '^  court  or 

the  feUnr.  o^^  ^«1      ^"^  ^""^""^  ^^'  ^'^  from 

-t-t  or  ««:^^rtCrr^  ::rof jn  -'  ''^' 
Ac^^h  ^^::'zz^o2^i^i'^  ^^^- «'  thi. 

or  either  of  them,  to  w  ^L  «lt.^  t  ""^^  "  ~°*"''*»'' 
ti<m  to  the  wnouit  oMhe  Ln^!^  JT*  ?»«*««»«»  i"  .ddl- 
b7  Wm  or  th«n  to  ^r  1^  <>' -"Wntrect.  «,  w.g«,  due 

«i**«  of  them  in  def.r^;  ^^iT^tT"^  ^  "™  *" 
in  section  21  of  thi.  Act  '"'^ '^^  *»«"««»•«  Pwrided 

See  Pirneer  Lunber  Co.  y.Rooney.  (1911)  ,9  W.  L.  R.  913. 

««.»eh«...^c.-torrjrrj^;rr^ 

»"— 17. 
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SO.  SMritatiaB  of  mamgju  xmUati  vain  Ast^— All  maaeju 
"*l«ed  by  prooeedii^  under  this  Act  ihall  be  applied  ind  dis- 
tributed in  the  toUawiag  order :  ^ 

FiasT.— The  oorts  of  all  the  lienholden  of  and  incidental  to 
the  proceedings,  and  of  registering  and  proving  the  liens; 

Secokd.— Six  weeks'  wages  (if  so  much  be  owing)  of  all 
laborers  employed  by  tl»  owner,  contractor  or  sub-contractor; 

THiBb.— The  several  amounts  owing  for  material,  placed  or 
furnished,  in  respect  of  the  works  or  improvements; 

FouETH.— The  amounts  owing  the  sub-contractor  and  other 
persons  employed  by  the  owner  and  contractor; 
FirrH. — ^The  amount  owing  the  contractor. 
(8)  Each  class  of  lieAholders  shall  rank  pari  paaau  for  their 
sbveral  amounts,  and  the  portions  of  said  moneys  available  for 
dislribution  shall  be  distributed  among  the  lienholders  pro  rata 
according  to  their  several  classes  and  rights. 

(3)  Any  balance  of  said  moneys  remaining  after  all  the  above 
amounts  have  been  distribated  shall  be  paysble  to  the  owner  or 
other  person  le-^dly  entitled  thereto: 

Prorided,  however,  that  when  any  laborer  has  more  than  six 
weeks*  wages  owing  to  him  by  any  sub-contractor,  contractor  or 
owner,  the  court  or  judge  shall  cause  the  extra  sum  beyond  six 
weeks'  wages  to  be  deducted  out  of  any  sum  actually  coming  under 
the  above  distribution  to  such  sidlH»ntractor,  contractor  or  owner, 
and  shall  order  the 'same  to  be  paid  to  such  laborer. 

A  person  vriio  has  contracted  to  do  a  certain  specified  part  of  a 
building  contractor's  work  and  to  supply  all  the  needed  material 
therefor  for  one  set  sum  can  only  rank  in  priority  as  a  sub- 
contractor, and  not  as  a  materialman  under  tlds  section.  Wort- 
mon  T.  FrU-Uwia  Co.,  (1918)  9  W.  W.  R.  818.  See  also  Cough- 
lin  T.  Carver,  7  W.  W.  H.  457. 

In  an  action  to  enforce  a  mechanics'  lien  for  materials  sup- 
plied to  a  building  contractor,  the  owner  is  ordinarily  entitled  to 
costs  out  of  the  fiud  in  court  before  it  is  distributed.  HowlM  t. 
Doran,  11  D.  L.  B.  372,  24  W.  L.  E.  401.  Where  action  has  been 
brought  to  enforce  a  mechanics'  lien  under  a  building  contract, 


•flier  oUinumti  mgunat  fh.  **' 

A«  to  mechtnics'  lien.  ..  ««    [  "'^'  *"P'«»- 

«.  Owaers  liability  m  to  wi«.-_w.  ,- 
more  than  «,  ^fa,     '     in  f^T^Tf      *°'  "**P*  '«'  °«t 

the  owBer  to  the  Ji^Jr  .tTt  *?  *^  «»•»  -»  o-^-^  by 
<»  pwon  having  ^n^LJ.^*  *^' °'  *'^  ««^P*  ^'^  «>«  oi^er 
owner,o£noti«lSi^rf ,  *^*  '"*  »  *«W'  <"  the 
«  Which  ^y  be^l^oXtt  ^.rtol*"^  "-*-*  «--^' 
-  «-e.ne.t  the«to"Ze^.^  — re^rit.:^! 

work  on  behdf  of  the  owner.'?^°  J?Si2^**°^°'*  *»'  «»• 
tor  Co..  (1918)  40  D.  L.  B.  gfi         '    ^*^  ^-  ^'^^'^  iZorfto- 

(2)  What  latart  aotioe  ahaU  owttaia^Wh.^ 

»«teri«l  fumiah^«  L  ^*^^"  *°  **  <^«'  "»  regard  to 
the  Ltet  no"«  ^  ^.^  ZXltr  ^«  lienholderT^l  ,^ 
*t  the  time  of  the  «W  *  if  **^  "°*^*  °' *^"»<»  owing 
the  Henholdr^d'^rdl:*  of  "f  ^  ''  «-  -*-to^ 
•^  -0  rtated  it  a1  ^^11,T  ^*^  ""^*  *»'  '*^« 
owner,  b.  tak«.  to  ^0^^^.?  '^^  P"^*"*-  °»^«  '>3^  the 
l«te.t  notice,  ani^ SlTr  "' ?*  ^*^  °««'«'>°«^  ^  the  wid 

tot^^nonntor  Uirj'rr^r.ore.*^,nr  ^'  *" 
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(8)  8te«tBuat  of  lieBkolder.— Where  notice  of  a  lies  ha*  been 
given  u  in  this  Bection  provided  the  lienholder  shall  nponvreqaeat 
fnmiah  to  the  contractor  or  owner  a  etatement  in  writing  of  the 
amount  or  balance  doe  and  payable  in  respect  of  the  material,  for 
the  rapplying  or  famishing  of  which  luch  lien  is  claimed,  and  no 
lien  or  liens  of  such  lienholdet  for  material  supplied  or  famished 
np  to  the  time  of  the  giving  of  such  statement  shall  attacT>  so  as  to 
make  the  owner  liable  for  any  greater  tpm  than  is  so  stated.  1908, 
c.  80,  s.  18. 

(4)  Court  may  order  stateneat  to  be  giTen.— The  contractor 
or  owner  may  apply  to  the  court  by  originatii^  summons  as  set 
out  in  the  Jxtdicatare  Ordinance,  to  compel  any  lienholder  who 
refuses  or  neglects  to  do  so,  to  famish  such  a  statement  as  in  the 
next  preceding  sub-section  required  or  with  respect  to  the  accnracy 
of  any  statement  furnished  in  accordance  with  the  provisions  of 
this  section,  and  the  court  may  upon  such  application  make  such 
order  in  the  premises  and  as  to  the  costs  of  the  application  as  to 
the  court  shall  seem  just  1908,  e.  80,  s.  18. 

This  section  does  not  protect  an  "  owner  "  who  is  not  under  a 
contractual  obligation  to  pay  the  persons  seeking  to  enforce'  a  lien. 

Payment  actually  made  by  the  owner  to  sub-contractors  under 
an  arrangement  with  the  contractor  is  payment  to  the  contractor 
BO  as  to  protect  the  owner  under  this  section,  and  is  not  within 
section  17,  which  makes  invalid,  as  against  the  lien,  assignments 
by  a  contractor  or  sub-contractor  of  any  moneys  due  in  respect  of 
the  contract  Pioneer  Lumier  Co.  v.  Rooney,  (1911)  4  Alta.  L. 
B.  1 ;  see  also  False  Creek  Lumber  Co.  v.  Sloan,  3  Alta,  L.  B.,  It 
W.  L.  B.  686;  Swanaon  v.  Mollison,  (1907)  6  W.  L.  B.  678  J 
Breckenridge  v.  Travie.  8  Alta.  L.  B.  71,  43  S.  C.  B.  69. 

This  section,  it  is  alleged,  was  enacted  to  overcome  the  diffi- 
culty in  Breckenridge  &  Lund  v.  Short,  8  A.  L.  B.  71,  and  Travis 
V.  Breckenridge  Land  Co.,  43  Can.  S.  C.  B.  69. 

The  existence  of  the  lien  itself  and  its  extent  depend  upon  the 
provisions  of  the  Mechanics'  Lien  Act,  and,  therefore,  legislation 
in  other  Acts  cannot  be  considered  as  neutralizing  or  modifying 
the  limitation  upon  the  extent  of  the  lien  which  the  mechanics' 


.Tiuftol"J£r«n£oVt~'^'   "*'"  '^^''^  '^  «««<«>  cannot 
•»«u  lo  give  ttie  8nlHx>ntractor  a  prioritv  over  thnu>  wi.«  k-  TZ. 

of  section  30  have  priority  over  him  hn7^!  ».         •        ^^  "'*^ 
under  this  section     »Fort.Sr  rJ^wlV    ^  ^^  ^7'°  °°  "''"** 

««nda//  «<  a/,  v.  Warren  et  al..  (1916)  21  D.  L.  R.  801 

A  sob-contractor  is  not  a  "  laborer »  ■»  ..  ♦« 
labor  done  as  part  of  the  MnfaJw^         •  ,     V*.*'^'""  »«  to 

f.  „^."°"°°  "  T""^  »  '"  '^  pnrteclioi.  of  m  owner  ,h„ 
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^>«.  Ibtotab  mapt  fcwi  •wertlMt-Whew  any  mtchgnic, 
•rti.«,  niMhinitt,  builte.  miwr.  eontwctor  or  «iy  ih*rte»oo 
hMfaiBkh«d  or  procnwd  nuteriid.  for  we  in  th.  oowtiSoii. 
alteratioit  or  repdr  of  any  building,  erwiion  or  nine  at  the  i^ 
qwet  of  and  for  lome  other  perwn,  luch  material  shaU  not 
be  tnbject  to  execution  or  other  proceae  to  enforce  any  debt  (other 
than  for  the  purcha*  thereof) ,  due  by  the  perwn  fumiAing  or 
P~cunng  roch  material.,  and  whether  the  ume  have  or  haT*  not 

been  in  whok  or  in  pert  worked  into  or  made  part  of  euch  buadin* 
or  erection.  * 

M.  Bnfoniaff  U«na  for  the  iaprorement  of  ohatteU— Every 
mechanic  or  other  perso,  who  has  bestowed  money  or  skill  and 
material,  upon  any  chattel  in  tlie  alteration  and  improvement  of 
Its  properties,  or  increasing  its  value,  so  as  thereby  to  become 
entitled  to  a  lien  upon  such  chattel  or  thing  for  the  amount  or 
value  of  the  money,  skill,  or  materiaU  bestowed,  shall,  while 
mush  lien  exists,  but  not  afterward^  in  case  fh«  amount  to  which 
he  I.  entitled  remains  unpaid  for  three  months  after  the  same 
o^t  to  have  been  paid,  have  power  to  sefl  the  chattel  in 
respect  of  which  the  lien  exists,  on  giving  two  weeks'  notice  by 
advertisement  in  a  newqwper  jnibliehed  in  the  dly,  town  or  judicial 
district  in  which  the  work  va.  done,  or  in  ca«>  there  is  no  news- 
paper published  in  such  city,  town  or  judicial  district,  then  in  a 
newspaper  published  nearest  thereto,  stating  the  name  of  the  per- 
•on  indebted,  the  amount  of  his  indebtedness,  a  description  of  the 
chattel  to  be  sold,  the  time  and  place  of  sale;  and  after  such  sale 
such  mechanic  or  other  person  shaU  apply  the  proceeds  of  such  sale 
m  payment  of  the  amount  due  to  him,  and  the  coste  of  advertising 
and  sale,  and  shall  pay  over  the  surplus  (if  any)  to  the  person 
entitled  thereto  on  appUcation  being  made  to  him  thewrfbr,  and  a 
notice  in  writing  of  the  result  of  the  sale  shall  be  left  at  or  posted 
to  the  address  of  the  owner  at  his  last  known  place  of  abode  or 
business. 
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8J.  ¥n^  •  U«  ilan  «Hw^BT«ry  Uen  in  reapect  Of  Which 
•n  aflWatit  ha.  been  ilM  agidnrt  the  titta  of  wy  iMid  or  «, 

iBt««rt  thermn  AtU  be  deemed  to  haTe  hi^  after  the  expiration 
of  autty  daye  after  serrice,  in  the  manner  in  which  wsrvice  of  proceee 
•  n-uaUy  made  and  proved  to  the  satisfaction  of  the  regirtyar  of 
land  titles  for  the  district  in  which  the  said  affidavit  has  been  filed 
ofa  notice  in  form  A  in  the  sche.'ule  D  to  this  Act,  or  to  the  like 
eflBct,  shaU  hav  gen  made  up.;ii  the  UeiAolder,  unless  before  the 
eviration  of  the  said  period  of  sixty  days  the  lienholder  shall  have 
taken  proceedings  in  court  to  enforce  his  lien,  and  shall  have  filed 
or  eaued  to  have  been  filed  a  certificate  thereof  in  form  B  in  the 

schedule  D.  to  this  Act,  or  to  the  like  effect,  in  the  land  titles  office 
for  the  said  district:  191fi,  c.  8,  s.  27. 

Provided  that  the  court  or  judge  may,  upon  an  ex  parte  applica- 
toon,  shorten  the  said  period  of  thirty  days  to  such  period  as  he 
■haU  specify  in  such  order,  and  a  copy  of  such  order  shaU  be  served 
with  the  notice  in  this  section  referred  to. 

(2)  Such  certificate  may  be  granted  by  the  court  or  judge  in 
which  or  before  whom  proceedings  are  instituted  or  by  the  clerk  . 
of  such  court.    1907,  c.  6,  s.  17.    Repealed  and  eubatUuted  1915. 
c.  2,  s.  27. 

In  computing  the  statutory  period,  fractions  of  a  day  will  not 
be  wunted.    Clarke  r.  Moore,  (1907)  1  Alta.  L.  B.  49,  8  W.  L.  B. 

As  to  defect  constituting  ground  for  vacating  registration,  see 
Home  V.  Jenkifn.  6  D.  L.  B.  55. 

An  owner's  acceptance  of  the  contractor's  order  given  in  return 
for  flie  release  of  a  materialman's  lien  operates  as  an  accord  and 

if  I    .^  °'  *^*  materialman's  claim,  which  cannot  be  re-awak-    ' 
ened  by  the  su^uent  delivery  of  additional  material  and  the 
flling  of  a  fresh  ken  within  the  stetiitory  period  therefor.    Wort- 
man  V.  Fnd-Lems  Co.,  (1915)  9  W.  W.  B.  812. 

A  certi^cate  of  the  commencement  of  an  action  to  realize  a 
mechanics'  hen  which  stetes  that  "some  titie  or  interest  is  called 
m  question  m  the  foUowing  lands,"  (describing  the  lands  as  tiiey 


U:- 


W4  TH»  LAW  o»  ifkoiuirioi'  unrt  w  oamaiu. 

lii  Iff     V  ■  H"?^"*  compUwce  with  the  wqaim^JrS 

JfWI  Company  t.  4tt,rta  BoM/e  Compftny.  (1916)  9  Altm  L.  R 

Fwlure  to  urre  a  .tttement  of  dtim  in  a  mechanici'  lien 

r™  r*^f  "^  °°°*^  ***«'  ^«  doe.  not  de-JT^TlS^ 
Cnwii  i«mj«.  Co.  t.  Ifa/co/m.  9  W.  W.  B.  481 

«f  ?••  7^  •"•**««  M«  il-U  be  OMiodWL-The  ,^gi,tr«r 
of  tiHj  l«id  n«,rtration  dirtrict  ah.ll  on  receiving  a  certiflfeate 
-d^the  aeal  of  the  clerk  of  the  court  wherry  actio^^ 
«-p«t  of  any  lien  regiatored  in  the  Und  title,  office  within  the 

rr?°°  "!"*  '^*'"  "  P*"*^'  •*•«»«  *«  »«»«  of  the 
lienholder.,  parties  to  such  action,  and  that  the  amount  due  by  the 

own«r  m  mpect  of  «.ch  lien.  ha.  been  awertainej  and  paid  into 

r;!i  r^"*  "f "  "'^  "*  "^** '^"^  ~  i«^ « ««t  the 

^rty  ha.  been  «dd  to  realiae  .uch  lien,  or  that  rach  Uen  ha. 
been  improperly  filed  or  that  rooh  lien  ha.  otherwiee  ceued  to 
exist  or  on  receiving  .  statement  in  writing  .igned  by  the  daim- 
ant  or  hu^t  that  the  lien  ha.  been  «ti.lled,  cancel  aU  lien, 
nginered  1^  nush  parties. 

«7.  Bwidpted  p«y  folla  of  woodma's  wagM  "wrt  be  prodmad^ 
-Every  perwn  making  or  entenng  into  any  contract,  engagement 
or  agreement  with  any  other  perwn  for  the  purpo«  of  fumiAing: 
•npplymg  or  obtaining  timber  or  log^  by  which  it  i.  requiaite  or 
necewary   to  engage   and  employ  workmen  and  laborer,  in  the 
obtoimng,  «ipplying  and  fumidiing  auoh  loga  or  timber  aa  a|ore- 
aaid^  .hall  before  making  any  payment  for  or  on  behalf  of,  or  under 
•nch  contract,  engagement  or  agreement,  of  any  aum  of  money,  or 
by  bnd,  require  roch  perwn  to  whom  payment  i.  to  be  made  to 
produce  and  f  umiah  a  pay  roll  or  aheet  of  the  wagea  and  amount 
due  and  owing,  and  of  the  payment  thereof,  which  pay  roll  or 
Aeet  mAy  be  in  the  form  of  achedule  C  annexed  to  this  Act,  or  if 
not  paid,  the  amount  of  wagea  or  pay  due  and  owing  to  all  the 


*«*Mwi  or  liOionrs  emplovad  or  mm.^ 

«  tobm  i,  ddirort  M  tohn  ta  JTJT^^  "^  '"«■ 
rf  fl»  I«~n  «  ...B,^  ^^,^"  "  "7  «  «.  l»h.U 
or  bn.  Ptjwent  ind  recM„„j  ^e  tlmlMr 

log.  .  .peciSc  tad7o7,u5,1!.^  tot^ettio,  out  limb.r  ud 

*0.  JsdgM  Bunr  make  rnlM  of  mii.4.     rm.    .  , 
»«rt,  or  Mv  hro  of  a™  ™^  •<  •wrt-The  judge,  ol  Ih.  «id 

»t  th.  iute«.  „,  ^to.  tl»rl      ^  ""«  '"  ">•  .««.cm«,. 

«iy  person  by  or  against  whose 


<66 


"■  lAw  onoKnuvici'  um  nr  oavjuu. 


property  ao^  meehaoio's  li«n  hai  Imo  filed  or  ngktmd  prior  to 

tlitOMiilnf  into  toet  of  thl.  Aot;  Mid  lU  luch  IkM  my  be 

eofowed  in  the  ienie  maiiaer  ae  tiKiugh  this  Act  h«l  not  been 
pund. 

4t.  taped—Sefe  m  heiein  pioTided  The  Meehuila'  Lien 
Otiiaum  of  the  North-Wert  T^rritoriee  ud  «U  amendmentii 
wMcto  are  hereby  repealed. 

SCHEDULE  A. 

fe  the  Mttor  of  The  Hfiehan.'of  Lien  Act  and  in  the  matter 
of  a  lien  claimed  by  .   x,  of 

^•^^  ,  make  oath  and  lay: 

H«n**.ZS^i   ♦!.  -^  **'     .  claim  a  mechanic', 

lim  againrt  the  property  or  interest  herainafter  mentioned 
wJiereof  rending  at  ia  owner 

».  That  the  particulan  of  the  work  done  or  materiali  fumlehed 
are  u  foUowi: 

8.  That  tiw  work  or  matenala  were  flniehed,  fumiibed  or  dis- 
oontmned  on  or  about  the  day  of 

4.  That  the  aaid  wa.  in  th^  employment 

tl  V  ,  ,  .  :.  .  «»»*'*'*«»  '•»  tJM  work  in  reepeot  of  which 
ttij^lien  ie  dauned,  f or  dayi  ifter  the  above  mentioned 

6.  That  the  nun  of  dollars  i«  owing  to  in 

respect  of  the  aame,  and  was  or  will  be  due  on  the  dav 

of  .         ■  •  ' 

6.  That  the  desorqytion  of  the  property  to  be  charged  is  as 
fouowst 

Sworn  at  Alberta,  this  day  of  before 

me. 

1907,  c.  8,  s.  17. 


SCHEDULE  B. 
(BapaaUd— 1907,  c.  6,  g.  17.) 


SCHEDULE  C. 
Pat  Sou. 
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T  Ik*    h '  I    law    I 


(Signed) 


Dated 


dtyof 


19 


Oontraetor. 


SCHEDULED. 

FobkA. 
To 

title^^^r  *"•  "^^^««^  j^  you  in  the  land 
Wet  on  the  a,_  „,        ^"^  I*n^  Begwtntion  Dis- 

be  deemed  to  h«TeI.peedtM«Hi«-*„l   .mD.B.No.         ri,«ii 

date  of  eerfioe  of  mZ^J^J}^„  ,      ^V*  fr«n  the 

-te  the^of  to  be  flS'uX^  ,%* t^- «-^  *  eertit- 


Ml 


na  LAW  ovuMaanoi'  torn  a  OAViAA. 
W<mu  B. 


Td  tb*  Bigiatnr  Albarti,  v         ^ 

Lud  Ifagiitratlon  Dbtriet: 
'    Thif  if  to  oCTtify  that  prooMdingi  have  bMn  ttkni  in  oonrt  to 
enforoo  •  Mrtain  mecluuii^i  Ikn  flkd  by 
«f^  (km  dtterib$  1mtd$),  whieh 

Mid  Umi  WM  flkd  on  tho  i»jot  It    ,  u  D3. 

iot«      •      ..  Cl0rk  9f  tkt  Court. 

1M6,  0.  t,  •.  t7. 


tm 


na  BBxmR  ooLUMBu  looKAiizoi' Lmr 

ACPT. 

OHAPTBB  IM. 

An  AOT  BMwcrnro  Lair,  a,  Uwcbamicb.  Wi«..4w».  ^m. 

OnoM.      ^ 

JJIS  lUJMTT,  b,  «.«  «tt  tb.  rtTi»  luid  »«„,  rf  tt. 

-«..  ircr^i"^  °"^ '^  ""^^  °*-^ 

Shmi  Tim. 

1.  Offt  tiU«^Thi.  Act  ni«7  be  dted 
WtnAet"   mo,  c  81.  •.  1. 


u  the  "Hflchanjcf 


iMuiruxAnoir. 
*>  la  the  oonstraoticm  of  this  Act— 

Lrr!!l  '  »>y  *»>•  <'»i»  or  hi.  .gent  for  the  doing  of 

work  or  ^rrice.  or  plying  or  faraiddng  nuterid  for  Mnr7&l 
Purpo«»  mentioned  in  thi.  Act;  ^ 

"t.lK««tr.ct«.y  Snl«ont««tor "  «e««,  . per«»  not  con- 
^"^th  or  emjjoyed  directly  1^  the  owner  ofTUtTr 
^p^  "T".*'  ^*  ««*'««»«  ^«>  «  employe?^  the 
0?.^;"  rS'*'  fl  '^  "*"**'"  ~lH«ntr.ctor.  to  do^^e  whd 

.  nZni' ~"^^'^''  "^  "^  '^'"  «'**»^  to  "^  include 
.  pariKm  h.,mg  «.y  ert.te  or  interert,  leg     or  equifble,  in  the 


tfO 


*■■  iiAW  or  moKAinot'  umn  »  oamma. 


fV 


m 


taia*  «p«  or  i«  miwct  of  whtah  tb.  wBfk  or  «nkt  I,  doMb  « 
mtwW  to  piMrt  or  ftmUdMd.  •»  wiM«  itq«Ml  Md  mpTrL* 
»^  «  «  w|«,  bArfi;  or  witfc  wlb«  ,»W^  or  .0122  .rte 
whooo  dinet  teaiit  any  rmIi  vwk  or  Mrvtot  to  too,  or  owtortol 
to  plMod  or  fuBtohod,  and  aU  pmono  otoimii^  naiat  Urn  vhoor 

tho  Uoa  fa  otofanod  to  ooBuiiwioid  or  tho  motorUl  pbowl  or  fBin. 
tobod  havo  boon  wwimonood  to  te  famtoiiodi 

"Ukofw."— -Wwrw"  'nMana  and  duU  titmd  to  and  in- 
etadt  tmj  BMofaanie,  minor,  arttoan,  boildff .  or  othor  porNo 
doinf  toborlorwaiM; 

"lioiii^»'-^p«r«>4'»  inehuioa  a  bodj  oorpoiato,  ftin.  part- 
nnAip,  or  aaMototton; 

-Tfca  J»df^--«Th.  judgo"  moan*  the  Jodgt  of  the  coontj 
oonrt  of  tbe  dtotriet  in  whioh  tho  prtmtoaa  upon  vhioh  tiio  works 
or  improTraionto  art  boinf  earriod  on  ai«  dtoato; 

-  Wotki  or  teprofwoHa.''-.''  Works  or  improftnwnto  »  abaU 
indode  owy  act  or  ondtrtaUnf  for  wUoh  a  Un  m^  bo  etoiaod 
oador  tbto  Aet; 

_J^llrt«toL''-.''lIatorfal'»  abaU  inehido  0*017  «nd  of  mofaUo 
property; 

"Wafoa."— "Wagot*  means  money  earned  by  a  labonr  for 
woric  doook  whether  by  time  or  as  ptooe-work; 


»."— [5w  SMfioA  9.  $ub-$«etion  (a),  of  ikia  Act]. 
lM0,c81,s.«. 

As  to  distinction  between  "  sob-oo»traetor "  and  materialman 
see  Cougkhm  r.  Conor,  (1914)  7  W.  W.  B.  467. 

Actual  possession  under  a  grant  from  the  Crown,  coupled  with 
a  statutory  right  to  register  the  grant,  and  thereupon  to  become 
the  owner  in  fee,  creates  an  estate  or  interest  upon  which  a  me- 
chanics' lien  may  attach.  Dorrtll  v.  CtmobM.  23  B.  C.  B.  600. 
88  D.  L.  fi.  44,  (1917)  1  W.  W.  B.  600. 


n 


iT*" 


•"*f^ 


oounau  mosAinos'  uw  act.       tri 
•  wwUoff  option  oT.  ^i«<«.  -1  *     ^  *•  *•*•  1^*  *•»•  Wdw  of 

4«*««.,  (1900)  iTW.^  S^^Sr  t^r^  ^  1*^**  '• 

i^  •il   rS^lM^^^'r^^/r.cM  build. 
»  B.  C.  B.  404.  th.t  SL  iSL  •   1    '^*'''^  dndmon  r.  OodmUl. 

i-PW^-n-it  done  or  ««^  tt  T^^^'  "  *°  ""^  ''*"''  "^ 
-ctSU  r^."*  '•  '''^'  <"">  ««  ^- 1-  B.  M.  cited  nnder 

ta^  to  tins,  rsr?  ^  "^  ""^ «"  "^«^  »*»«' 

orTTli^^      *^*"'^*^*^*  *»»^  Act  duUI  not  apply 
Deneflt  of  rach  penon,  thdl  {»  null  wd  Toid. 


r-'A'r 
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►.,  t 


(2)  E«c«irtkm.-This  section  shAU  not  apply  to  a  manager 
.    officer  or  foreman,  or  to  any  other  perwn  whose  wage,  are  mote 
than  five  dollars  per  day.    1910,  c.  81,  s,  4. 

V 

«.  Eiubuid  to  be  deemed  wife's  afent—Where  work  or  serrice 
1.  done  or  material  is  furnished  upon  or  in  respect  of  the  land 
of  a  married  woman,  with  the  privity  and  consent  of  her  husband 
he  sh.Ul  be  condusiyely  presumed  to  be  acting  as  well  for  himself 
•o  as  to  bind  his  own  interest,  and  also  as  her  agent  for  the  pur- 
poses of  this  Act,  unless  before  doing  such  work  or  service,  or  furn- 
ishing such  material,  the  person  doing  or  furnishing  the  same 
shall  have  had  actual  notice  to  the  contrary.    1910,  c.  31  s,  5. 

See  Lawrtnct  v.  Landsberg,  (1910)  14  W.  L.  B.  477.    See  also 
notes  und»  correspondiag  section  of  Ontario  Act. 

Natdbk  ot  Lmre. 

6.  Meehanies,  miners  eoBtneton,  materialmea,  and  otken  to 
haTe  lien.— Unless  there  is  an  agreenSent  in  writing  to  the  con- 
trary, signed  by  such  person,  and  in  that  case  swbject  to  the  pro- 
▼iaions  of  section  4,  every  person — 

(1)  Who  does  work  or  service  or  causes  work  or  service  to  be 
done  upon,  or  places  or  furnishes  arfmaterial  to  be  used  in 
the  making,  constructing,  erefcting,  altering,  or  repairing, 
either  in  whole  or  in  part  of,  or  adding  to,  any  erection, 
building,   railway,   tramway,   road,  bridge,   trestle-work, 
wharf,  pier,  mine,  quarry,  well,  excavation,  embankment, 
sidewalk,  sewer,  drain,  ditch,  flume,  tunnel,  aqueduct,  dyke 
or  other  work,  or  the  appurtenances  to  any  of  them,  or 
improving  any  street,  road,  or  sidewalk  adjacent  thereto, 
for  any  owner,  contractor,  er  sub-contractor,  or  who  does 
such  work,  or  causes  such  work  to  be  done,  and  places  or 
furnishes  any  such  material;  or 
(2)  .Who  does  such  work  or  service,  or  causes  work  or  service 
to  be  done,  or  places  or  furnishes  any  material  for  or  in 
respect  of  clearing,  excavating,  filling,  grading,  or  ditehing 


"7  l«d  »„  „,  „^,  „„^^„_  ^^  «.Vo.Mr.ctor.  o, 
puoe.  or  fonudiM  u;  ^4  mttmiai,— 

•'*  1^7:^:.,  "^"^-^  '«'  "id  ..-k.  or 

(0  Th.  IM,  occpirt  „  b«^M  tte,,,,,  or  «,j,^  y^  ^ 
..th,  .r  np„„  „,  ta  „^  „,  ,^i^  ^  J  y    J^ 

«  ^-^' "i-  -i*  .»*  m..„i.l  i.  pl.»d  0,  ft^^ 

to  such  person  and  in  such  manner  as  the  ind«.  m.J        ^^  ' 

inereio.     Such  notice  may  he  in  th*.  fm™  ^.  *    xi.      - 
Schedule  A  to  this  Act    mo^  c  Sis.  T        ^  *"'  **"*  "*' 

deliv?4.  «d  alt'dSs^nS  t/\"^*'°.°  "«"«  '"^"'^  P^^^-^l 
other  material  a^SL!^    .u  '"y^^'««  the  notice,  although 

'1312)  10  D.  L.T833   fr  B   C  R  ^9    ""  "  '''''  "'  ^"'^*"' 
J"     18. 


.«  7 


iU 
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Ff*-^t     ■-- 


A  sub-contractor  whb  not  only  supplies  material,  but  works  it 
mto  the  building,  is  not  obliged  to  give  notice  to  the  owner  <A  the 
material  supplied,  in  order  to  make  his  claim  for  a  lien  valid  in 
respect  of  the  material.  This  section  applies  only  to  a  material- 
man. Irvin  V.  Victoria  Home  Construction  and  Investment  Com- 
pany.  Limited,  18  B.  C.  R.  318;  Fitzgerald  v.  Williameon,  18  B. 
C.  B.  382.    See  Ferrara  v.  National  Surety.  (1916)  34  W.  L.  B.  697. 

One  who  makes  the  excavation  for  the  foundation  of  a  building 
18  entitled  to  a  lien.    Turner  v.  Fuller.  (1913)  12  D.  L.  B.  256. 

l-foperty  held  by  public  school  trustees  for  school  purposes  is 
liable  to  mechanics'  liens.  Hazel  v.  Lund.  (1916)  9  W.  W.  B.  749. 
See  conflicting  cases  cited  under  Ontario  Mechanics'  lien  Act,  sec- 
tion 4,  post. 

An  agreement  for  the  sale  of  land  which  contains  a  covenant 
binding  the  purchaser  to  erect  certain  works  on  the  land  at  a 
certain  cost  and  contains  a  covenant  by  the  vendor,  the  owner,  to 
remit  a  specified  amount  from  the  purchase-prioe  on  the  completion 
of  said  undertaking,  is  such  a  request  in  writing  as  gives  a  me- 
chanics' lien  arising  from  the  erection  of  the  works  general  appli- 
cation, and,  therefore,  the  lien  is  not  restricted  to  the  iu  crease  in 
value  of  the  premises  by  reason  of  such  works.  Br%tiM\  Columbia 
Granitoid,  etc..  Co.  Ltd.  v.  Dominion  Shipbuilding.  Engineering 
and  Dry  Dock  Co..  (1918)  2  W.  W.  B.  919.  The  defence  that 
nothing  is  payable  by  the  owner  to  the  contractor  must  be  raised  in 
the  dispute  note,  and  the  onus  is  on  tiie  owner  to  show  that  nothing 
is  due.    Brown  r.  Allan.  18  B.  C.  B.  326. 

A  squatter  on  Crown  land  who  accepts  work  and  materials  ap- 
plied to  the  erection  of  a  building  thereon,  holds  himself  out  to  be 
the  "owner"  of  the  land,  and  will  be  regarded  as  having'  an 
"  interest "  in  the  land.   Maedonald  t.  Hartley.  (1918)  3  W  W  B 
910.  •     .    . 

The  Land  Act,  which  vests  in  .the  holder  of  a  special  timber 
license  all  rights  of  property  in  all  trees,  timber  and  lumber  cut 
within  the  limits  of  the  Ucense  during  the  term  thereof,  does  not 
give  any  estate  in  the  land  itself  chargeable  under  the  Mechanics' 
Lien  Act.    Bafuse  v.  Hunter.  12  B.  C.  B.  126. 

Sections  creating  the  right  to  a  lien  are  strictly  construed,  but 
provisions  dealing  with  procedure  on  the  enforcement  of  the  Uen 
should  be  liberally  construed.  Nobbs  v.  C.  P.  R..  6  0.  W.  W.  B.  769. 


-Tir^} 


T.  IHifMTOtrtr,  (1907)  6  W  L.  B  605      '         '  ^  ^-  *'^'»;  ^'""w* 

the  efficiency  of  the  earlier  J«,.u  u         J  , ,  "^  ™°*  *°  increase 
waa  .ubstaSial  J^rk   a^d  -*     ^^J^theld  that  this  later  work 

being  done  to  reZ^  s^ght  dlfeX 'and^^thf ''1^  .'""""^^  " 
ing  acted  in  aood  faith  thi  n  '      °  *^*  rob-contractors  hav- 

«'«rrf  T.  Z>««s««ir,  (im)  2  VTi'a'iJ^-  *  ''''    ^  ^-y* 

cert.t.1:  Turij^tt'  S^"  ''r  ^"^^  *°<^  "^^  ^-al 

U  W.  L.  B.  63?  '^  ^  ^"^  '•  *««««'•.  (1»10) 

=entc=g1.f  L!rti'  r  -^-  "  -^-j; 
ance"  under  seSf  it   ^^6  ^r  C  H    ^w^^^^i  '""P'^' 

the  pay-roinr^t^reS  o?  liSSVt  w'  .^"'"^^  «' 
amounts  due  them  from  the  conwl?,.  k  ^^kmen  for  the 
to  him  aWipted  p^ToUshriSSrS.  Sf  "''"*  ^■"*  P"^'^«^ 
paid  by  the  i^ntri^r  rZ^  ^1^  Z"^  T?  •**"«"t 
(3908)  11  B.  C.  B.  ni,  1  n  B  Tr*        "^  ^^^  ^°' 

--.?^«es^n*S^a:rfrt£'^Sr.C^JSS 
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?  ?  p  ^^1  o  Jould  gorern.  ^ayiwri  v.  Duntmuir.  (1905)  11 
B.  C  B.  876.  8  W.  L.  R  319.  A*  to  implied  requwt  of  iwner  Me 
Forttn  V.  PoiWii,  (1908)  1  W.  L.  B.  883.  ' 

The  lien  of  a  reb-(!ontractor  will  attach  when  he  hM  completed 
hia  contract,  or  if  the  contract  provides  for  progress  payments  on 
account,  a  hen  would. attach  for  the  amount  of  each  instalment 
as  It  became  due;  and  in  the  absence  of  evidence  that  either  the 
whole  or  some  part  of  the  contract  price  was  due  or  payable  to  the 
sub-contractor  at  the  time  of  payment  by  the  owner  to  the  princi- 
psJ  contractor  of  the  only  sum  which  accrued  due  to  the  latter 
before  his  abandonment  of  the  contract,  the  suo-contractor  cannot 
rely  upon  such  payment  to  establish  his  lien.  Nevaae  v  Pinmn- 
21  BC.  B.  81.  21  D.  L.  B.  315.  8  W.  W.  B.  322:3JT  l  B  72? 

?*7^"/T""  ^-f "''"'  '«  ^-  ^-  »•  «»'  ^0  ^'  5«<'*'  18  B  C 
«.  73;  Braden  v.  Brown.  24  B.  C.  B.  374. 

Wheth'T  auttioriijr  h^  been  conferred  on  an  agent  is  a  question 
rf  fact,  and  such  authority  may  be  inferred  by  acts  of  recognition. 
Sajfward  v.  Dutumuir,  11  B.  C.  B.  375. 

.K  ^^,TJ^^^  x^  the  assignee  of  an  architect  against  the  owner, 
Uie  latter's  objection  that  the  architect  had  not  posted  upon  «he 
buildings  or  deUveied  to  the  owner  a  receipted  pay-roU  Sowing 
payment -of  the  wages  of  the  foreman,  draftsman,  and  other 
employees  of  the  architect,  in  compliance  with  e.  16  of  the  Me- 
chanics Lien  Act,  not  being  raised  in  the  pleadings  and  no  evi- 
Jnce  being  given  upon  it,  the  owner  could  not  avaU  herself  of  this 
defence  Stckler  v.  Spmc^.  (1911)  19  W.  L.  B.  567.  In  this 
action  It  was  held  upon  the  evidence  that  there  was  such  a  substan- 
tial  performance  of  the  contract  of  the  architect  as  to  entitle  him 
"  ^  !!!?^**v**',*  ^"°'  *^**''*"«^  *  t"fli^  P»rt  of  the  material 

SrS   °'  ''•i°K  *  ^°,  ""PP"*^  •'y  '>°«  ^  contractor  a 
the  time  he  received  his  tfnal  certificate  from  the  architect.    Siekler 
r.  Spencer.  (1911)  19  W.  L.  B.  667. 

The  Act  is  not  so  broad  in  its  scope  as  to  charge  one  lot  for 
services  rendered  upon  another  bt  because  the  penon  renderiuK 

^  "iT/P**"  **t  *"*  ^^  '^  '^^^  "  i°^>i-iWe  «»tr.S 
7         Ja^T^  '•  ^*^**  **  ^'>"  <"12)  21  W.  L.  B.  236.    See 
Lee  T.  mil,  (1909)  11  W.  L.  B.  611  (Man.) ;  Fairelotuh  YSmM 
(1901)  13  Man.  L.  fi.  609.  ^<ureiough  t.  Smith, 

Where  part  of  a  claim  is  for  materials  and  part  for  labor,  the 
particulars  stated  in  the  dBdavit  for  lien  bein^^the  puton^  in 
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wew  held  insufficient  «Jfud[niT."^  """**  P'P*"'  •^^O," 

clMse.  of  charges  for  later  13  Ji  :  •'  ?'  ^^-  ^*'«  ^«  *▼<> 
oontmct  being ^nti«  JaJ  Z  „  '  ^T.^"^  ""  *»  ™^'«d'  *»»• 
there  is  no  lien  fo7e  tter     «  '  be  determined  respectively. 

516;  Clark  y;  kZuT7i86S^Tau    '^'S*'  !'«'«>  ^«*  ^aw! 

thetta'tJL^KruSn  n^f ^*?r;(  "-^-^  ^^ 

182,  note.    A   lien  may   hi  I/       J     *  ^'  <"^*>  '^B-  C.  R. 
Fuller  V.  BeacA    0912)%!  W f?  39"^°  *  '"""'""  '"•™*'- 

mecWHenTLfaloJaH  '^^  *'^  ^''''*™-°*  <^J"-°^  « 
not  a  claim  rf  1  L  „t,„  thl  Jt»T  "^°  f'*""  ^P*"««^  '"°<J  ">d 
tainnamed  I.r,o;i"^:,t%Tp.7rrr  ^^  ^^  ''  "'- 
enfo^"ab"fo*n!;  in'Se  m^L^  o"  ""J  f  ^"^'  '*»*-*«^'  -^  is 

Act  i.  not  broi  en  SghTrarrne  w'f  *"'  "***"''  "''*  ^'^'^ 
upon  another  lot   becant  fh!  ^  ^*  '"  *'^««'  rendered 

-h  ,0.  did  -^^"Ll^K.S^-'X^iS"  "'*"' 

P«rcy  J  Co.,  (1918)  21  W  L  B  236  ^twiwon  v. 

Park,  Board,  (1912)  22  MuTL  B  lft»  '«.  T""  ""'  ^""^ 
(1909)  11  W.  L.  B.  623.  Bnt^  later*  C^:^  '*^  ""'  .^'^*'^' 
section  4  of  Ontario  Act  j^ri  "  ""*'  *^*«^  "°^«' 

i^o^*s;;Br  ui'^c.^nr  ^°  *"°""*'  •-  ^-  ^-  ^»-^^  - 

the''^L'LTo':4™m»t'^r  '  ^"^T,""'"  «•*  ^•^^'ol  <" 
(1896)  4  B  C  B  IS?    «       u      **"  ^-  ^*'*«^  ««'^  ^-  fl'.  iBv 

may  be  subject  to  iS^Se  "*      '°*'"''  "  ^^"^  ^^'^ 


■r^yfc 
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A  penon  who  \u  delirered  material  to  be  wed  in  the  con- 
•traction  and  improvement  of  a  pUce,  although  the  place  of 
dehTOry  is  upon  the  land,  ia  not  a  peraon  who  has  done  work  or 
r.'Sf.  «rtl*l"  ptonises.  VannaUa  v;  Upland,,  Limited. 
(1»13)  86  W.  L.  B,  8«.  But  where  claimants  supplied  teams 
of  horses,  waggons  and  drivers  to  the  contractor  for  hauling 
•and,  gravel  and  earth  upon  the  proper^,  for  whidi  they  were 
paid  so  much  per  day,  and  these  teams,  waggons  and  drivers  were 
snbject  to  the  contractor's  foreman,  and  did  only  what  work  he 
required  of  them,  such  claims  should  be  allowed.  Vannata.  v. 
Uplands,  Limited,  aupra. 

An  action  to  enforce  a  mechanics'  lien  is  not  an  action  for 
"any  kind  of  debt"  but  is  for  penalty  or  forfeiture.  DiUon  v 
Sinclair,  (1900)  7  B.  0.  B.  8S8. 

A  lienh  ;l<:er  is  entitled  in  preference  to  holders  of  equitable 
assignments  from  the  cpntractor.  Johnson  v.  Braden,  (1887)  1 
B.  C.  B.,  part  2,  p.  266.  V       ' 

Defendant  employed  contractor  under  written  contract  to  clear 
land  for  cultivation  purposes.    Laborer  who  worked  for  contractor 
in  clearing  the  land  held  not  entitled  to  lien.    BUuk  v.  Huahea 
(1902)  22  C.  L.  T.  220.  ^^nea. 

The  Act  does  not  give  a  lien  for  cooking.  Andetton  t.  Oodaal 
,7  B.  C.  B.  404. 

There  is  no  lien  in  respect  to  the  cost  of  preparing  for  work 
to  be  done  upon  a  site,  although  such  work  has  been  frustrated 
without  fault  of  the  contractor.  B.  C.  Granitoid  Co.  ▼.  Dominion 
Shtpbutlding  Co.,  (1918)  2  W.  W.  B.  919. 

Mechanics'  liens  were  filed  against  mining  claims  and  judg- 
ment  recovered  on  them  in  the  Cwmty  Court  On  the  same  day 
a  winding-up  order  was  made  in  the  Supreme  Court  Subse- 
quently the  liquidator  obtained  an  order  to  give  first  lien  on 
property  in  order  to  get  funds  to  take  out  Crown  grants.  The 
henholders  were  not  notified  of  this  application  and  did  not 
appear.  They  did  not  appeal,  but  appUed  for  leave  to  enforce 
tteir  judgment  in  priority  to  charge  given  by  Uquidator.  Held, 
ttat  liquidator's  order  was  made  without  jurisdiction  and  that  lien- 

Plaintiff  was  employed  by  Green  as  a  logger.    Oieen  had  a 
contract   with  defendant  company.     In  an   action  to  enforce 


.'J\\ 
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5SSf"l'„i^ J**'  ''T'  ^*  'PP*^  *^*  prior  to  thi.  wtion 
pittntifl  and  skteen  othen  obtained  t  judtfment  afftinrt  SS^ 
"*?;  ?'  W<K.dm«,'s  lien  Act  for  groj  .St  oTS  ST. 

^.  T#  7*  ?•  ^- ^'»**^  ^"^  (IMl)  8  B.  C.  H.  358. 
f»ZS  ^•f*°^"*''  *^«  «>ntr«.tor.,  had  a  contract  with  the  de- 
fmdtnts  the  owners,  to  make  streets,  boulevard*  and  sewe«  in  t 
J«ctoflandof  several  hundred  a^^res,  wS  wMri^s^l! 
^v^ded  for  resdential  purposes,  and  mechanics'Tn,  Z  t 
serted  by  several  person,,  who  had  done  work  for  theL^i!; 
m  making  these  streets,  boulevards  and  sS^e».  It^as  heKat 
the  streets  were  not  to  be  regarded  as  public  highwaj^  and  li«^ 
cliuxnants  were  not  preluded  by  section  3,  a,Se  *&S«  ^et 
not  dedicated  to  the  public  before  completion.  Vanr^lu'  U? 
lands,  LxmiUd.  (1913)  26  W.  L.  B.  85  '''"•'»««a  t.  Up- 

tutef  « fixtalf '°'"^  n""  "^'"°«  ^  ^'  'J'»"«°°  °^  ^h«t  consti- 
rates     nxtures,"  see  Dominion  Trust  Co   v    M„t„^i  t*  ^    " 

Co.  of  Canada,  (1918)  26  B.  C,  b!137  ^'  ^'"'' 

at  hu  factory  to  meet  specified  requirements,  and  deliv^TJL 

dV»  after  the  last  delivery  of  material,  as  prescribed  by  section  19 
I^^^J.  Cougklan  <i  Sons  v.  Jokn  CarJr  &  ComX^^^lc. 

by  uSstSe!^  P4!;^':•i^:,  3?^^  wlUiout^consideration  and 


S80 


IHl  LAW  Of  MICHAKICt'  UMtH  IK  OAKJlDA, 


W'. 


|y.. . 


^a'^  I»jfj«««^  in  pnnutace  of  an  •gmment,  htriog  doM  work 
Md  roppUed  nuteriil  m  connection  with  the  conitracUon  of  t 
biiiMing  brought  action  to  enforce  a  Uen.    He  gare  no  notice  of 
hie  intention  to  obtain  a  lien,  bnt  he  wae  aUe  to  legrMate  the 
•mount  due  for  labor  from  the  value  of  the  material  rappUed.    In 
•ttch  caee  he  ie  a  perwn  who  «  does  «uch  work  or  cauaes  such  work 
to  be  done,    within  the  meaning  of  this  wction;  and  even  if  his 
claimfOT  material!  faUed,  there  was  no  reason  why  he  should  not 
suo^  for  work  done.    Brown  t.  Allen  dt  Jonet.  18  B.  C.  B.  886 
Where  a  materialman  hu  contracted  to  supply  all  of  a  certain 
claee  of  supplies  required  in  the  construction  of  a  particular  bnild- 
infe  as  mentioned  in  the  specifications,  and  the  materialman  sup- 
pliedjmt  only  the  gpods  which  are  mentioned  in  the  specification^ 
but  further  materials  which  were  eontemplated  by  his  contract  as 
extras  or  additions,  for  the  amount  of  which  the  fixed  price  was 
mbject  to  increase,  thrf  lien  for  the  entir*  bill  is  not  lost  by  the 
apse  of  the  statutory  period  for  filing  liens  between  the  last  de- 
livery of  that  portion  of  the  goods,  the  class  and  quantities  of 
which  were  shown  in  the  specifications,  and  the  later  delivery  of 
the  extras;  the  lien  in  such  case  is  in  time  if  filed  within  the  statu- 
tory penod  following  the  last  deUvery  of  extras.    Flett  v.  World 
Con^etton.  16  D.  L.B.  688,  19  B.  C.  R.  78,  26  W.  L.  B.  612. 

The  hen  for  work  done  in  clearing  a  townsite  consistinK  of 
eeveral  tracts  extends  to  the  whole  land  benefited  by  the  work 
withm   the  meaning  of  section  6  (c),  except  whatever  may  be  ei- 

B«-??#^**  wi •^b'**!'''"  ^'  "  ^^«  "a  public  street  or  highway. 
Beseloff  Yi  Wktie  Rock,  etc.,  22  B.  C.  B.  33,  23  D.  L.  B.  676 

A  workman  is  entitled  to  a  lien  upon  the  part  of  a  sewer,  ex- 

worked.   Baker  r.  Uplands,  (1913)  24  W.  L.  B.  768. 

To  bring  an  action  under  the  Mechanics'  Lien  Act,  as  in  any 

oth«  case,  a  cause  of  action  must  have  arisen.    In  the  case  of  a 

contract  oontuning  conditions  precedent  to  payment,  no  action 

^can  be  brought  to  enforce  a  lien  aUeged  to  arise  out  of  labor  per- 

fomed  and  matenals  supplied  under  such  contract  until  the  ^n- 

wl*l?»^^       onTP^'l***^-     ^^^P^  <^  White  y.  The 
World  Butldtng.  20  B.  C.  B.  166. 

"Hie  lien  upon  a  mine  is  a  Ben  on  the  mine  itself  and  not  on 
any  fund  ansmg  from  the  sale  of  ore  extracted  from  the  mine 
Law  v.  Mumford.  14  B.  C.  B.  283. 
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OnUrio  J^ha^ic  Lien  A^i  I^Sio/r;^*   "^""  ''**^  -^« 
6  W.  W.  B.  7M.         ^       P™»c>P«I»)  lien.    JVoJi,  y.  e.  P.  R.. 
7.  laumat  to  wUeh  lioi  ii  Umm«i    in. 

tion  of  the  Uens  ihalt  k.  r^,A    T  ""  *^*  "*'»»* 

thi.  Act.    IpiTc  8?  .7  '"'''•°"  ''"^  •"««-  ^«  <" 

tractor :  ^^     *  *'  ^^^  <^«f  to  the  con- 

or  »m«  p.rt  rf  Ik,  „„1T!°^  °'  °"*°"  ""»  "tt"  tl»  whole 
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School  proporty  ouiy  be  the  rabject  of  t  medunice'  lien. 
B»*llj.Lund,  M  B.  C.  B.  864.  M  D.  L.  K.  804.^^ 

A  defence  under  thi«  tection,  Uwt  no  money  ia  MTable  bv  th« 
•n^Tfll^*^  ^'*"T^  oontrwtor,  mot  be  plei«ied  to  the  ^Sputo 
S^f^l.  kT  '^^  ^'^:^*  ^  •  wbKxmtrmstor  to  «nfor«  . 

JJ~W  T.  ^a/«.mi«n  18  D  L.  B.  601.  18  B.  C.  B.  888.    See  iU«, 
Brown  r.  Allen.  18  B.  C.  B.  886. 

ft^IlMt  •>  MrtiHtd  pr«lm.-Where  worke  or  improTe- 

Sr^JT.^,*."^  ""*«^  P""^'  *»>«  "«»•.  ky  virtue  of 
,       .  i**^      P""  ^  ""**  """^»^  "  "g*^'*  the  increwe  in 
Ttlne  of  the  mortgiged  premiiet  by  reuon  of  sneh  works  or  im- 
pwTeamnt..  but  not  further,  unle«i  the  um»  i.  done  at  the  request 
(rf  the  mortgagee  in  writing;  and  the  amount  of  ntch  increase 
•h«U  be  «Kiertained  upoii  the  basis  of  tli.  wiling  value  upon  tak- 
tog  of  the  account,  or  by  the  trial  of  nn  israe  aa  provided  in 
•ection  81  hereof,  and  thereupon  the  judge  may,  if  he  shall  con- 
elder  the  works  or  improTements  of  sufficient  value  to  justify  the 
proceedings,  order  the  mortgaged  premises  to  be  sold  at  an  upset 
price  equal  to  the  selling  value  of  the  premises  immediately  prior 
to  the  commencement  of  such  works  or  imj^ovements  (to  be  as- 
certained as  aforesaid),  and  any  sum  realised  in  excess  of  such 
np«t  price  shaU  be  subject  to  the  liens  provided  for  by  this  Act. 
The  moneys  equal  to  the  upset  prices  as  aforesaid  shaU  be  applied 
towards  the  said  mortgage  or  mortgages,  according  to  their  priority. 
Nothing,  however,  in  this  section  shaU  prevent  the  lien  from  at- 
taching upon  the  equity  of  redemption  or  other  interest  of  ihe 
owner  of  the  land  subject  to  such  mortgage  or  charge: 

(a)  latexpretatiw  «f  "  mortf«g«."_"  Mortgage  "  in  this  sec- 
tion shaU  not  include  any  part  of  the  principal  sum  secured  thereby 
not  actually  advanced  to  the  borrower  at  the  time  the  works  or  im- 
provements are  commenced,  and  shall  include  a  vendor's  lien  and 
an  agreemmt  for  the  purchase  of  land;  and  for  the  purposes  of 
this  Act,  and  within  the  meaning  thereof,  the  purchaser  shall  be 
deemed  a  mortgagor,  and  the  seller  a  mortgagee.    1910,  c.  31,  s.  9. 


•'^, 


no  aunn  ooujumu  laouKcr  u»  act.        m 
^^Thi.  .«.tion  w„  ^M  b,  Hctioa  40  of  th.  Act.  of  1W7, 

out  of  nr.  /rn™  '"^  confuting  entirely  of  the  takins 
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within  rach  cortnant  and  Um  anoojit  UMd  to  mt  off  Mme  coold  bt 
BL  Wl         ^•^'■'*  ^«"^l''  (WW)  1  W.  W.  ».  TM,  47  dT L. 

-™^*  ?'iu  •*'  •  ~'*«*««  'n  ""P*^  of  adraucw  mad^  ,„!«,- 
qmnUj  to  the  conuMncement  of  the  work  dom  by  lienholden  ii 
pojrtpon«l  to  the  right,  of  the  lienholder..  The  moSZ^  . 
mb^Kjuent  inoumbranwe  might  have  been  entitled  to  heliren  an 
S!!r?  '  *!1J^*."*"  "'^^  ^  '*^*»  ^  Hwholderf  had  it 

?iJLl5;  vL  ^i"**  m  qo-tion,  any  .uch  right  ha.  been  lo.t 
JoW  Jfort^,  Co.  T.  fto/.<on,  09  Can.  8.  C.  R.  «1»,  49  D.  L 
B.  Mr,  affirming  83  B.  C.  R.  884,  (1917)  1  W.  W.  B.  494. 

la  OvMT  doMiad  to  Uw  Ntkwtei  wwkfc-AU  work,  or 
improTnnent.  mentioned  in  Net  on  8  of  thi.  Act  conatmeted  upon 
•ny  land,  with  the  knowledge,  but  not  at  the  reqneet,  of  the  owner, 
or  hi.  authorised  agent,  or  the  perwn  haring  or  claiming  any 
interert  therein,  diaU  bo  held  to  hare  been  oonrtruoted  at  the 
iaatanee  and  requett  of  rach  owne  •  or  perwrn  having  or  claiming 
«ny  interert  therein:  ProTided  thi.  lection  .haU  not  apply  to  any 
work,  or  improTement.  done  after  there  ha.  been  ported,  on  at 
hut  two  conqricaou.  place,  upon  uid  land,  or  npon  the  work, 
or  improToment.  thereon,  by  authority  of  rach  owner  or  permn,  a 
notice  in  writing  that  he  wiU  not  be  reqwuible  for  rach  irorb  or 
improrement.,  or  after  actual  notice  in  writing  to  the  abore 
effect  ha.  reached  the  perwn  chiming  a  lien  under  the  prorirton. 
of  thi.  Act    1910,  c.  31,  ..  10. 

Thi.  Mction  in  it.  prewnt  amended  form  ha.  overcome  the  de- 
ciMon  in  Anderton  t.  Oodaal,  7  B.  C.  H.  404,  the  word,  "and 
requert"  having  been  added  after  the  words  "conrtructed  at  the 
.inrtance."    See  Vmntu  v.  Stoddard,  (1916)  9  W.  W.  B:  8*8. 

This  wction  does  not  apply  to  any  ca.6  already  p^o^  Jed  for 
by  Mction  6,  but  only  applies  where  the  actual  owner  had  not 
autiioriMd  the  work,  or  improvement.,  which  were  authorized  bv 
the  rappoMd  owner,  the  actual  owner  standing  by,  and  allowing 
the  work  to  be  done  in  order  to  take  adx.mtage  of  it  The  govern- 
ing phrue  in  wction  6  is  "  at  the  requeat  of  the  owner."  The  holder 


'.^^^ 


•*«l  the  word.  oT2^^e"ir^S'P«  *"  *"*'  "*•>  *»«"P«'- 
foj.  include!  "«ZSni7i«d  iit^JS'rr"^'^'^  """^ 

which  .pp..;,,  f„„»  tiTi^mlr !  J°"*  ?"  •  "^"^  «=J-'«» 

upon  th.  plaintiff  to  S*w  th.Uh.  Z^T*?*;'  '*  "  '"""»^'^f» 
work  oHn,pro.e„^t..*'S^^^^^^^^  (m  )%?;??  i'  'T^ 

VV.  R.  832.  *^**^-     ^•'•'•"'  ▼•  ^/oddarrf.  9  W. 

IflLIIr!"';."^*'  '•rwwk.  on  pTMdm  hdd  «d„  ortio. 
titi»«d,  all  work,  or  i»„^!L  !.  preceding  .ection  con- 

Act  pUcedCn  pr^:S^l;r  T"""^  "^  •""""  '^  <>'  *^» 

"Of  to  the  w.d_.,  ~„.  ".T        ""■«'<»  <rom  the  mine  ud 
(1MJ),7  ™W  i.  mT^'  '"'  '"=™°»-    ''""«•  '•  Stoddard. 
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M.  IMMMUW ■^«•yi^— Where «ny of  flie property uponirhich 
a  Uea  !•  givem  by  thii  Act  I.  whoUy  or  partly  deetioyed  by  fin, 
any  ioeiurance  reoelTable  thenon  by  the  ownc.,  prior  morijgagee,  or 
chaigee  thaU  take  tiie  jdaceof  the  property  lo  destroy  gOi  ehall, 
after  Mtiifying  any  prior  mortgage  or  cluuge  ia  the  manner  and 
to  the  extent  aet  out  in  section  »  of  thit  Acti  be  nibject  to  the 
claim*  of  all  pmons  for  liou  to  the  tame  extent  aa  if  mush  moneys 
were  realized  by  the  sale  of  such  property  in  action  to  enforoe  a 
lien.  1910,  o.  81,  s.  12. 

18.  Uanholder  nay  demaad  partievlan  of  ooatrMt^Any  lien- 
holder  or  person  entitled  to  a  lien  may  at  any  time  demand  of  the 
owner,  or  his  agent,  tlie  terms  of  the  contract  or  agreement  with  the 
contractor  for  and  in  respect  of  which  the  work  is  done  or  material 
is  famished  or  pUujed,  and  a  statemmt  of  the  amount  due  or 
unpaid  thereunder;  and  if  such  owner  or  his  agent— 

(a)  Does  not  at  the  time  of  such  demand,  or  witiiin  a  resson- 
able  time  thereafter,  inform  the  person  making  such  de- 
mand of  the  parties  to  and  general  terms  of  such  ccmtraet 
or  agreement,  and  the  amount  due  or  unpaid  on  such 
contract  or  agreement;  or 

(b)  Jntentionalfy  or  knowingly  fileely  states  the  terms  of  such 
contract  or  agreement,  or  the  amount  due  and  unpaid 
thereon; 

and  if  the  person  daiming  the  lien  sustains  loss  by  reason  of  such 
refusal,  or  neglect,  or  false  statement,  sndi  owner  shall  be  liable 
to  him  in  an  action  therefor  to  the  amount  of  such  loss.  1910, 
c.  81,  s.  18. 

14  OwBer  nay  denuit  putieakn  turn  ti«UMlder.—Any 

owner  or  other  person  iHio  may  be  liable  for  tiie  payment  therefor 
may  at  any  time  demand  from  any  contractor  or  sub-contractor 
performing  work,  or  person  who  has  given  notice  that  he  intends  to 
daim  a  lien  for  nut^als,  flie  terms  of  an4  parties  to  any  contract 
or  agreement  under  which  he  is  performing  work  or  placing  or 


»■•  f 


.        ...  ^^  "WW4»IC»    tnv  ACT.  M7 

P«».  .r  hi.  H«Z^  "^ ''  •>«*  «».lr«to,.  «lM».to«<„,  or 

« ««..p«««  indulge  of  the  C^A.Tt.'"'^"*^'' 
«Pon  the  work,  or^i^f TIT  'f  r'*"«*»  -J-H  Port 

-»•,  «  <3p«L  X  t  iT^  ^- ^•"-'^^  to  the 
ft«ndAinir  nuteritl^r^*^    ^^  "*  ^"^  P^*^  or 

^^rr'orL'^^rrSte^'"^-  -^'^  '^^  ^"-^ 
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the  time  for  filing  liena  in  leapect  of  racfa  works  or  iminoTements 
diall  have  ezjiired;  «nd  no  pftyment  made  by  the  owner  witiurat 
the  delirery  of  such  pay-roll  shall  be  valid  for  the  purpose  of  de- 
feating ojr  diminidiing  any  lien  upon  such  property,  eitlrte,  W 
interest  in  favor  of  any  sueh  laborer  or  person  fdscing  or  famishing 
material.    1910,  c.  31,  s.  16. 

A  contractor  building  a  house  under  a  profit  sharing  arrange- 
ment with  his  helpers,  on  completion  of  the  work,  not  having  any 
wages  to  pay  is  not  subject  to  the  provision  for  the  posting  of  a 
receipted  pay  roll.    Gidney  v.  Morgan,  (1910)  16  B.  C.  B.  18. 

An  objection  alleging  non-compliance  with  a  provision  some- 
what similar  to  the  one  in  this  section  iii  regard  to  posting  upon 
the  buildings  and  delivering  to  the  owner  a  receipted  pay-roll,  is  not 
available  unless  it  has  been  raised  in  the  pleadings  and  evidence 
has  been  given  of  the  fact.  Sickler  ▼.  Spencer,  (1911)  19  W. 
L.  B.  657.  See  Young  v.  West  KooUnay  Shingle  Co.,  (1906)  11 
B.  C.  R  171, 1  W.  L.  B.  184. 

The  failure  of  the  contractor  to  keep  a  pay-roll  as  required  by 
this  section,  prevents  any  one  from  bringing  an  action  against  the 
owner  for  payment.  This  section  does  not  prevent  a  sub-contractor 
from  filing  a  lien.  Irvin  v.  Yietoria  Home,  etc.,  Co.,  18  B.  C.  B. 
318. 

A  sub-contractor  is  not  entitled  to  take  advantage  of  the  fail- 
ure by  the  owner  to  obtain  duly  receipted  pay-rolls  under  this  sec- 
tion. A  sub-contractor  at  a  lump  sum  for  painting  work,  includ- 
ing the  supply  of  the  necessary  materials  for  that  purpose,  is  not  a 
"laborer"  nor  "person  placing  or  furnishing  materials."  Roeio 
T.  Beech,  18  B.  C.  B.  73. 

16.  Anignwiwit  hj  contiMtor  met  to  lafett  Ii«i<— No  assign- 
ment by  the  contractor  or  any  sub-oontractor  of  any  moneys  due 
in  respect  of  the  contract  shall  be  valid  as  against  any  lien  given 
by  this  Act.  As  to  all  liens,  except  that  of  the  contractor,  the 
whole  contract  price  shall  be  paydlde  In  monqr,  and  shidl  not  be 
diminished  by  any  prior  or  subie(}aent  indebtedness,  set-ofl,  or 
counterclaim  in  favor  of  the  owner  against  the  ooitractor.  1910, 
c.  81,  ^.  16. 
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dence  by  an  owner.  contr«rtor,  oraulHxmtr^rtor  adopted  to  de£.S 
•haU.  a.  agauirt  wch  wage-earner.,  te  nuU  and  void.    1910,  c.  31. 

Bboistiutiok  Airo  Transmimion. 

J!!;T:  '*^  hen  upon  any  such  erection,  building 

rwhrv.  tr«nw.y,  road,  bridge,  trertk-work.  ,rf,  4r  2 
Ji«i7,wdl,e«.vation,enAankn.ent.ridewdj;,.  er  S.  d^' 
fl^  tannel,  aqueduct,  dyke,  work.,  or  in,provemen;,  the  'ap^: 
^_to  «y  of  aH«n.  notarial  or  land..  duUI  absolutely 'le 

1.  In  tte  ci«  of  a  d«m  for  lien  by  a  contractor  or  .ub-con- 
to«rtor.  after  the  expiration  of  thirty-one  day.  after  the  comple- 
tion of  the  contract  compie- 

r?!?      "^  tJ^-ooe  day,  after  the  fumiAing  or  placing  of 
the  lart  material,  no  funmhed  or  placed. 
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(8)  In  tlw  cue  oft  cUim  for  lien  for  Mnrioet,  after  tlwexpirt- 
tkm  .of  thirfy-one  dayi  after  the  completion  of  terrioee. 

(4)  In  the  caae  of  a  claim  f^  lien  for  wages,  after'^irty*one 
daye  after  the  last  work  is  done  for  which  the  lien  is  cUimed 
(except  in  the  case  of  a  claim  for  wages  owing  for  work  in,  at  <» 
about  a  mine,  in  which  case  the  lien  shaU  cease  after  the  expua- 
tion  of  sixty  days  after  the  last  work  is  done  for  whidi  the  Uen 
is  daimed) :  Provided,  however,  that  any  laborer  shall  not  be  held  to 
have  ceased  work  upon  any  erection,  boilding,  railway,  tram- 
way, road,  bridge,  trestle-work,  wharf,  pier,  mine,  quarry,  well, 
excavation,  embankment,  sidewalk,  sewer,  drain,  Hbdx,  flume,  tun- 
nel, aqueduct,  dyke,  works,  or  improvements,  or  land,  until  the  com- 
pletion of  the  same,  if  he  has  in  the  meantime  been  employed  upon 
any  other  work  hy  flie  Wme  contractor,— 
unless  in  the  meantime  flie  person  daiaing  ^  lien  shall  fOe  in  the 
nearest  Coonty  Court  registry,  in  the  county  wheidn  the  land  is 
■ituate,  an  afSdavit,  sworn  twfore  wsj  person  anOoriaed  to  take 
oaths,  stating  in  substance— 

(a)  The  name  and  reddflBce  of  the  daimaai^  and  the  name  of 
the  owner  of  the  property  or  interest  to  he  charged; 

(h)  Olie  partieulan  of  the  kind  of  wori:^  sarrioea,  in^ve- 
ments,  or  materials  done,  made,  or  foniiaiied; 

(c)  The  time  when  flie  works,  services,  or  improvements  were 
finished  or  discontinued,  or  tiie  matetiab  fnndsbad  or 
plaeed; 

(d)  The  sum  daimed  to  be  owing,  and  when  due; 

(e)  The  deecription  of  the  property  to  be  dtarged; 

and  shall  within  the  respective  times  hereinbefore  in  this  section 
moitioned,  file  in  the  Land  Begistiy  Office  of  the  land  registry 
district  within  the  limits  of  whidi  the  lands,  mines,  or  premises 
in  respect  of  whidi  the  lien  is  claimed  are  dtuate  a  du{dicate  or  a 
copy  certified  by  the  said  County  Court  Begistrar  to  be  a  true 
copy  of  sudi  affidavit,  wfaidi  dupUcaie  or  oertifloate  copy  of  such 
affidavit  shall  be  recdved  and  filed  in  the  said  Land  B^pstty  Office 


«  .  J^  "^  ~'""^  •'**--•'  "-  -c.        wi 

t^  ii- i.riX^2L^«  "t.*.  ^  Which 
JJW  With  printed  fonn.V,^^^^'^.'*?^'  A.U  be  im^ 

^  A.n  b.  .„pp„  Jt  ;^  «^  Schedule  C.  to  thi.  Act  ^ 

•««to.»  whom  «ch  ifa„.  ;^  T""**  «'  J«-.  and  the  pe«„i 
'or  iai^ction  anrii^rZ,To^^  J""^  ^^  -J-U  be  op«» 

P^'P*  offlce  for  the  fffii^  of  .1  J^.""  "  «'  ^  °ot  the 

oen*  «i  the  ground  th«t  it  wu^\^  ^  *^^^^  i°«ffl- 
^  ««i^.    mo.  a  Bl.r;»:^^^^^  ^  County 

jajdy  tt  the  buUdlng  site.  ilT"^.  ^^^  ^^"^  •<>  nude 
^*;«rfNxmt«^r>e^^;^j,7.  -»«''"  dietingdehe; 
W.  W.  a  i57.  ^otvAian  <fc       uv.  Carver,  (19U)  7 

buti:^.;:^,^^^^^  wor^  „  th^  ^,^,^ 

wwdaMe  delay  of  •ewr^mn«li7^^!^^*^'  *°^  *fter  an  un- 

•«»«  done  to  remedy  aliirht  def  JT  T!?*?**  ^'^'^  **  ^««'i»»ed  aa 
•ft«i  fa  good  fdth.  theS;  w«^l^f"^*'»«*«»«  h»^ 
<W*  J^..*  ^'^  CorCor(mo>T5^  ^  ^f    ^*»'«<«^ 

'«^r,1ef1^ettrt^i^-^>^^^^  -*«'^-^. 
*«^  «d  action  WiSftJo^ti^i^^M-'^"^'*  ^^«^  "«^ 
>t  wa.  held  that  plaSilPrKer^rt  ♦      *^  f.*^''^  "girtered. 

(1897)  6  B  C  P  ««  \^"  ^       ^'  P-  ***•    See  Wetter  v.  5Auo- 
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In  a  proceeding  for  the  porpoee  of  realising  a  mechanies'  lien 
the  affidaTit  waa  «wom  before  a  person  now  jdaintilPi  aolidtor. 
Hdd,  infBcient  EtlioU  v.  MeCaaum.  (1899)  19  C.  L.  T.  4181 

But  now  Rule  309,  which  providee  that  an  affidavit  ihall  not  be 
•worn  before  the  tolicitor  for  the  party  on  whoae  behalf  it  is  to  be 
used,  is  held  to  apply  to  the  afBdavit  required  under  this  section. 
Braden  r.  Brown.  84  B.  C.  B.  874,  (1917)  8  W.  W.  B.  906. 

Completion  may  be  considered  as  dating  from  the  doing  of  a 
little  "  touching  up^"  if  such  work  be  a  part  of  iJie  work  necessary 
under  the  contract    Fuller  ▼.  Beach,  (1918),  81  W.  L.  B.  391. 

Lienholders  are  entitled  to  priority  over  sn  unregistered  charge 
or  transfer  of  idiicb  they  had  no  knowledge  actual  or  constructive ; 
the  unrqpstered  interests,  therefore,  cannot  prevail  against  a  pur- 
chaser of  the  property  to  whom  it  has  been  sold  in  satisfaction 
of  tiie  registered  charges.  National  Mortgage  Co.  v.  Boltton,  32 
D.  L.  B.  81,  83  B.  G.  B.  384,  (1917)  1  W.  W.  B.  494,  affirmed 
by  Supreme  Court  of  Canada,  (1917)  8  W.  W.  B.  1114. 

The  claim  of  a  mortgagee  in  respect  of  advances  made  sub- 
'  sequently  to  the  commencement  of  the  work  done  by  lienholders  is 
postponed  to  the  rights  of  the  lienholders.  The  mortgagee  as  a 
subsequent  jncumbranoee  might  have  been  entitled  to  be  given  an 
opportunity  in  the  lien  action  to  redeem  the  lienholders  had  it 
applied  for  registration  at  once,  but  having  neglected  to  do  so  until 
aft^r  tlie  sale  of  the  land  in  question  any  such  right  has  beei  lost, 
(a)  National  Mortgage  Co.  y.  Boltton.  (1919)  49  D.  L.  B.  567. 

A  person  who  accepts  an  order  from  a  contractor  for  structural 
steel  to  be  used  in  the  construction  of  a  building,  fashions  it  at 
his  factory  to  meet  specified  requirements,  and  delivers  it  so  made 
ready  at  the  building  site,-  but  takes  no  part  in  the  construction 
thereof,  is  a  "  materiidman  "  only  and,  in  order  to  preserve  his  lien, 
must  file  his  claim  within  31  days  after  the  last  delivery  of  material, 
as  prescribed  by  this  section.  Coughlan  <E  5dfu  y.  Carver  d  Corn- 
pang .  80  B.  C.  B.  497. 

The  term  "  delivery  "  in  section  6  means  actual,  physical  de- 
livery. Where  a  materialman,  who  had  contracted  to' furnish  all 
the  materials  for  a  building,  and  after  some  of  the  material 
had  been  delivered,  gave  notice  of  intention  to  claim  a  lien  in 
respect  of  more  material  than  had  been  delivered,  it,  was  held 
that  the  notice  was  defective  as  to  the  material  not  delivered.  Rat 
Portage  Lumber  Company,  TAmited  v.  Wateon  &  Bogere,  17  B. 
C.  B.  489. 


wi  auTua  oowMBu  mmhakio.'  u»  act.        m 
afte  thTflW^It!^-         ^*^°*  W»ble  and  within  30  daS 

*:~*^*  f  «»«*n«i««  iMt  pTMedint  ••otioii.-A  sub.t.nti.1 
co«ph.n<»  only  with    th^  ,„t   p«ceding  ««tion   ZTtZ 

^£^^  "^^  !'  *^  "^'^'*"  *^*^  -^•».  i»  th,  opinion 
ot  the  jndge  .djndicting  upon  the  lien  undeMhe  «id  Xtte 

owner,  contmtor,  roiHxmtractor,  morteagee  or  «,me^h„ 

ia  *».4n^i...^  iv     I         .  '«"««"8ee,  or  some  other  person 

up«i«Ueed  ti.er.by,  «xd  then  only  to  the  extent  to  which  he  i" 

of  lie^  «id  the  «*ion  to  enforce  the  «une,  .Ithongh  the  time T 

•  ben.   Bafun  v.  Ftm««r,  (1906)  12  B.  C.  B126  * 

aboS^'^Sil'?^  *^*,?'"'^  ^'**^  «'  dimxmtinued  "on  or 
aoout    «  stated  date  WM  held  sufficient    Holdan  v  »««!*  n 
P«5«.  M.  Co.,  (1899)  6  B.  C.  B.  48?!  *"^*'  ^""■ 

/^«f*»col«wof  claim  in  affidavit  for  lien  were-    "Thu  n«t+,«» 
^  2**°\'^"^-*™^  ^*  -^  ~Jd  wat^<:^eetioi?alf  nS 

irom  that  of  the  material  was  a  function  of  the  court  exercisable 


* 


B 
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ti^f^JUS^"  :-  ^•'•'  <^~''>  «  B.  C.  B.  68.  IB  .n^thw 
cate  Um  partieolan  for  Utn  w«n:    "AiA  >n<i  .♦««-^lJ!u^^ 

.«7°?'  *^  MechMict'  Lkn  Act  of  1888  it  wu  held  tlut  ih. 
JBdavit  m«rt  be  .trictly  followed  in  o  der  to  ^i£t  S?  m^ 
fimi^T.  Jr«/«<o,i,  (1898)  8  B.  C.  B.  86.  •"* 

See  Arr  J  4«rfen»n  T.  P^rcy  tf  C«,  (1818)  81  w.  L.  B.  886 
An  error  m  naming  the  owner  of  the  luds  with  ttimJtZ 

S!^**^  ?•"  '"^  "'*«'^  *»»«  lubitintial  complitnMwJth 

S;SnV  --M^^of  the  lien,  even  where  J'C^C^"^ 
wifliin  the  preKnbed  time  in  the  Coun^  Court  Be»iitaV^  flS- 
r.  Internaiional  Minini,  SyndiaUe,  (1917)  iiT^^TwSl 

rfJilti^^i  "*t?  f"?"!?^**"  »  •flW.Tit.  not  rendering  the 
^dajt.  ineuflBcient,  Me  Jf«ePo««/rf  t.  Forfl,,.  (1918)  8W.  W 

.•„™Sll'*^r^ .'"?  P"**^"  ***  "  •«»""  •h«U  not  be 
•worn  tietore  the  aolieitor  for  the  pwty  on  who.)  behalf  it  i.  to  be 

^•S&?  ^'^^^  reqiS*? imder  the  iTl^  Co7 
«m^a  l?.hrft<*ic,  ZW.  V.  yancouver  Lumber  Co..  81  D.  L.  B  91  • 
flmden  v.  B«,im,  (1917)  8  W.  W.  B.  906.  .  ' 

A«  to  powws  of  amendment  <rf  the  coart  tee  /jiVf  v  tt^mmitt 
Oottierie,,  Ltd.,  (1920)  1  W.  W.  B.  8?9  '^' 

«1.  iro  li«  to  he  Ikd  for  !•«  tluui  HCU-No  lien  ehaU  be  filed 
unleM  the  claim  or  joined  daime  diaU  amount  to  or  eggrettte 
tweniy  dollan  or  more.    1910,  c.  81,  a.  81.  , 

•^M«MPMa«dirtht»lefrirqwea«tirtiTea,«rMybea^ 
Ugmad^In  the  event  of  the  death  of  the  Uen-holder,  hU  lien  dull 
paa.  to  hi!  personal  repreientative.;  ud  the  right  of  a  lienholder 

may  be  awigned  bjr  any  inrtmment  in  writing,  rohiect  to  the  limita- 
tion contained  in  aection  16  hereof.    1910,  c.  81,  s.  «B. 


#T^"^ 


m  nrmu  ootaunu  umnuMin'  u»  act.        t96 
UM  iMgnM.    5u*/«.  T.  8p0nt,r.  (1911)  19  W.  L.  B.  aJT^ 

BwnATioK,  Oawcilutiok  akd  Dmohabo.. 
oJrto^.L":?  "^  ««Ffa.-Bre,y  lien  .hril  .l^hteW 

"MMiit  in  the  n^ttoe  thtU  h«f«  inttituted  proceeding,  to 

tt«*»tte  o<m.«,t  m  writing,  rigned  by  the  owner  or  pwtr  who- 
m  W  «  ch^ged,  extending  the  etirtence  of  «dd  lien  ^  wn^ 
njmjd  jn  uid  «»«nt,  i.  lUed  in  the  County  C^  ILT^ 

the  eirect  of  Schedule  D  to  thig  Act.  1910,  c  81,  .23 

(1884)  10  0  A  B  km''  ^'  if  »;  **"*  "f  Montreal  v.  £ra#ii«r, 
0.  A  B.870  •*'  "^  ifcJVaman.  v.  iT.Vi/and,  (1891)  18 

«1  0«edktk.f  U«_(,)  The  County  Court  B«irtr« 
Sr«rr^  "^  ^^  "*"  *^  ^  P-"^**  o' •»  <>rder  of 

oeued  _to  ex«t.  or  on  receiving  .  rtirfement  in  writing,  .igned  b, 
the  <W.t  or  hi»  ^lent,  that  the  Men  h«  been  «ti.^  ^    ' 

i  J  a  c^^LwK'"f**'?  ^  ^^"""^  ^'•'^  ^'S''^"  **U 
rilw^p    t^'";  *"  *^*  '""•''  '^  «»•  Begirtrar-Generd 

east.   Z)«fl«  V.  ffo»«)oi,  (1899)  7  B.  C.  B.  608 


nn  uw  or^KHAiriM'  tan  iv  oiviuu. 
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I  to  Am  «UM  1^  Un  iterti  Ml  W  .._..^. 
--Any  pmoo  agiiiMt  whoit  proiMrtj  •  Ikn  hM  bm  nglMmd 
nndw  this  Act  my  ftppty  to  th«  Jndgt,  od  ib  afldtTit  Mttiog 
fa-th  Nfiitry  of  tha  mom,  and  that  harcUhip  or  inooBTuikiiM  is 
•zi<«rieiioad,  or  ia  lUnly  to  bt  •zptrianoad  ihn^,  with  tht  na- 
■oiu  for  rach  itatuMDt,  for  a  nunmoiu  oallinf  upon  tha  oppoaite 
pwty  to  diow  oanae  why  loeh  Uen  ahoold  not  h§  oaoctUad  apon 
Mfflcknt  Noarity  bdng  giru.  Such  lummoiu,  togrthar  with  a 
copy  of  tha  affldavit  oa  whidi  tha  ume  ia  grantad,  ahaU  ba  aarred 
on  tha  oppoaite  party  and  mada  ratomaUa  in  thrae  daya  after  the 
iaaoing  tharaof,  or  in  toch  greatar  or  laaa  tima,  aa  tha  Judge  mar 
direct    mo,  c.  81,  a.  «5.  ^  ^       ' 

••.  Jidgt  Bay  artar  ouaaUattoB  af  hm^^thi  tha  return  of 
each  amnaona,  the  jadge  may  order  the  cancellation  of  aneh  lien, 
either  in  whole  or  in  part,  upon  the  giring  of  aeeurity  by  the  party 
agiinat  whoae  property  the  aaid  lien  ia  regiaterod  to  the  oppoaite 
pwty,  in  an  amount  aatiafactory  to  the  Judge,  and  upon  anch  other 
terma  (if  any)  u  the  judge  may  aee  fit  to  impoae.    1910,  o.  81,  a. 

•v. 

The  giTing  of  aeeurity  ia  a  condition  precedent  to  the  caneeUa. 
tton  of  the  lien.,  WaUh  t.  ifoaon.  (1914)  96  W.  L.  B,  948,  19 
B.  C.  B.  48. 

17.  te  Judfa'a  aider,  Uaa  to  ba  aaaoallad^Tha  County  Court 
Bagiatrar  and  the  B^rirtrar-General  or  Diatrict  Begiatrar  of  Titles 
(aa  the  caae  may  be),  in  whoae  office  the  aaid  lien  ia  regiatend 
ahall,  m  the  production  of  such  order,  or  an  office  copy  thereof,  file 
tte  aame  and  cause  the  aaid  lien  to  be  cancelled  aa  to  the  property 
aflected  by  the  order.  1910,  c.  81,  a.  87. 


IF'' 


EiraoionairT. 


88.  OoBSoUdated  liana.  —  Any  nunAer  of  lienholdera  may  be 
joined  in  one  anit,  and  all  auite  or  proceedings  htoxtgbt  by  a  lien- 
holder  shaU  be  taken  to  be  brought  on  behalf  of  all  lieoholders 


na  •mum  cmnau  «icw«i«'  uu  «..       m 

vUad  ja  ...oi      .^     r--— >>««««■,  in  uw  order  and  maimer  dk*. 

M«ttM.  ««   J  furT^^  ^^  *•  ''••"••a  to  have  oomnliad  with 

additional  «dt  or  «dti.    1910,  c.  81.  !uW         *^  «^  «'  •«<* 

B.  C.  R.  584;  lo1rwT49«  iT^TT*-  if*^"  ''^  ^«"»P»'«'  »« 
.  1*  «.  44,  88  B.  C.  B.  BOO  (1917)  1  W.  W.  B.  600.. 

•ctiona  are  brought  in  r«3«?T  "****"' "»" 

aas** ""'""  '■  "'X^^^Cona^cKc  c...  (im)  u  b.  c.  b. 


m  law  Of  ■aosiyiM'  um  w  oavaba. 

teb  aeeeanU  tad  bmIm  ivqafaitt  iaqviriM,  tiy  kraM,  and  in  d*. 
tnit  €i  ptjoMBt  na^  dimi  ths  nit  of  the  Mteto  or  iatorwt 
ehttfid,  tnd  fooh  fnrtlMr  pneMdiagi  may  te  tekm  f or  tka  par- 
poM  alonMid  M  tho  Jvdfo  maj  think  prepar  in  hU  diaerttioB,  and 
ray  ooBvajranoe  ondnr  hia  moI  shall  ba  aibotaal  to  paaa  tba  artata 
or  iotaraat  told.  And,  whan  not  otharwiaa  providad,  tha  pro- 
«Ndten^aU  im,  aa  naarly  aa  poaaibla,  aooording  to  thr  praetiaa 
and  ptoeadvra  in  foroa  in  tha  Coonty  Court;  and  whan  thaaa  art 
no  foido,  tha  praetioa  and  proeednra  naed  in  tha  Snpraaia  Court 
■haU  bo  folkwad.    1910,  e.  «1,  ■.  81.  ' 

Aa  to  appaala  mo  OkmnpioH  t.  World  BuiUimg  Co..  (1914)  61 
V.  Jj.  J,  68. 

M.  laaaahaM  |np«(7.-.If  tha  property  add  in  any  prooaad- 
iocs  nndar  thia  Act  ihaU  ba  a  laaaahold  intartat,  tba  porohaaer 
of  any  aneh  aala  ahall  ba  daamad  to  ba  tha  aaaignea  of  auofa  leaaa. 
1910,  e.  81,  a.  88. 


U.  b  aartais  aaaaa  ownar  ar  aontraatar  to  pay  aaatk^When 
it  ahaU  appear  to  the  Judge  in  any  prooaedinga  to  oiforoe  a  Uen 
or  liena  under  thia  Act  that  aneh  pioceedinga  have  ariaen  from 
the  failure  of  any  owner  c:  contractor,  or  both  of  them,  to  fulfil 
the  terma  of  the  contract  or  engagement  for  the  work  in  reapeet 
of  which  the  liena  are  aougfat  to  be  enforced,  or  to  comity  with 
the  proTiaiona  of  thia  Act,  the  judge  may  order  the  aaid  owner  or 
contractor,  or  iwth  of  them,  to  pay  all  the  ooata  of  auch  proceed- 
inga,  in  addition  to  the  amount  of  the  contract  or  aub-oontimet,  or 
wagea  due  by  him  or  them  to  any  contractor,  anb-oontraetor,  or 
laborer,  and  may  order  a  final  Judgment  againat  audi  contractor 
«  owner,  or  toth  of  them,  for  audi  coata.    1910,  c.  81,  a.  33. 

84.  Jndfseat  for  amount  of  elaia.~Upon  the  hearing  of  any 
claim  for  a  lien,  the  court  or  judge  may,  ao  far  aa  the  partiea  before 
him,  or  any  of  them,  are  debtor  and  creditor,  gire  judgment 
■gainat  the  fonnar  in  faTor  of  the  latter  for  any  indebtedneaa  or 
HaWlity  triaing  out  of  the  daim,  in  the  aame  manner  aa  if  auch 


»••  ^-irwinl  T.  Z)«,M«»«*.,  (1905)  n  B.  C.  R.  875. 
«••  »•  tftMl  wktr*  MtiM  f  or  iMi  thu  tun     i 

hnadnd  and  Aft*  <)aIi.»  *k  "^T^  "*  "*  o»»f  i«  1«m  than  two 

ortiiury  CM^    IMO,  c.  ai,  ,.  85  '    *^       "^  ""^'  *•  « 

««*«»  i»  •Xinct^Sia?n^t  r!;S^if;  •"'1  *»«  -dindictio^ 
tm,  cannot  be  ioSLl  ^^  ""*"'  ^^^  °"«  «'  »hich  i.  under 
in  an  action  to  «nfor<SVmS.BU  1,-   ^^T*  ^"""^  °'  ^'^^^      ' 

88.  SbtribvtiaB  of  bobot,  naUiad  nimw  At     m 
'^li'ed  by  procediny,  undeMhUArt  Z^  l      7.i     T*^ 
tributed  in  the  follow^  opder-*  "^^^"^  "*  ^'- 

pJiii^an^of ll^L^^r"*  "'  ^'  ^^^^»*-^  *o  *^ 
'«««gi  ana  Of  Mgirtmng  and  proving  the  lien.; 
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(2)  Six  weeka'  wages  (if  ao  much  be  owing)  of  all  laboiers 
employed  by  the  owner,  contractor,  and  rab-contractw; 

(8)  The  aereral  amotinta  owing  for  wrTices  rendered,  work 
done  (in  ezoesa  of  liz  weeks'  wages),  and  material  placed  or 
furnished  in  respect  of  the  works  or  improvements; 

(4)  The  amounts  owing  the  sub-contractor  and  other  persons 
employed  by  the  owner  and  contractor; 

(5)  The  amount  owing  the  contractor. 

Each  class  of  lienholders  shall  rank  pari  pasiu  for  their  several 
amounts,  and  the  portions  of  said  moneys  available  for  distribution 
shall  be  distributed  among  the  Upholders  pro  rata  according  to 
their  several  classes  and  rights. 

Any  balance  of  said  moneys  ranaining  after  all  the  above 
amounts  have  been  distributed  shall  be  payable  to  the  owner  or 
other  person  legally  entitled  thereto.    1910,  c.  81,  s.  86. 

87.  Ibehilds's  lien  oa  ehAttdk—Every  mechanic  or  other  per- 
son wto  has  bestowed  money  or  skill  and  materials  upon  any  chat- 
tel in  the  alteration  and  improvement  of  its  properties,  or  increas- 
ing its  value,  so  as  thereby  to  become  entitled  to  a  lien  upon  such 
chattel  or  thing  for  the  amount  or  value  of  the  money,  ddll,  or 
materials  bestowed,  shall,  while  such  lien  exists,  but  not  afterwards, 
in  case  the  amount  to  which  he  is  entitled  nmains  unpaid  for  three 
months  after  the  same  ought  to  have  been  paid,  have  power  to 
sell  the  chattel  in  respect  of  which  the  lien  exists,  on  giving  two 
weeks'  notice  by  advertisement  in  «  new^per  puUished  in  the 
dtj,  town,  or  county  in  which  the  woiic  was  done,  or  in  case  there 
is  no  newspaper  published  in  such  city,  town,  or  county,  then  in  a 
newspaper  published  nearest  thereto,  stating  the  name  of  the 
person  indebted,  the  amount  of  his  indebtedness,  a  description  of 
the  chattel  to  ^je  sold,  the  time  and  place  of  sale;  and  after  such 
sale  audi  meclianic  or  other  person  shall  tpplj  the  proceeds  of  such 
sale  iu  payment  of  the  amomtt  due  to  him,  and  the  costs  of  ad- 
vertising and  sale,  and  shall  pay  over  the  surplus  (if  any)  to  the 
person  entitled  thereto,  on  apjdioation  bdng  made  to  him  there- 


■^'j^rr' 
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for,  «d  a  notice  in  writing  of  the  malt  of  the  sale  ihaU  be  left 

»t^  ported  to  the  .ddm.  of  the  owner  at  hi,  iMt-known  place  of 
abode  or  badneu.    IMO,  c.  81,  a.  87.  ^^ 

See  chapter  entitled  "Mechanic*.'  Liens  on  Personalty,"  «,te. 

^  ,!*'  ^'^ ''*'••**»«•"«**•>>•«•«»•« -tiifMtion  or  waiTer 
of  litn._The  taking  of  any  security,  or  the  acceptance  or  dis- 
counting of  any  promissory  note,  or  cheque  (which,  on  presenta- 
tion, u  dishonored),  for  the  claim,  or  the  taking  of  uiy  other 
acknowledgment  of  the  claim,  or  the  tekiig  of  any  proceedings  for 
the  recovery  of  the  daim,  or  the  recovery  of  any  personal  judgm.".t 
fortte  daun,  diall  not  merge,  waive,  p.     satisfy,  prejudice,  or 
dertroy  any  hen  created  by  this  Act.  unlet,  the  lienholder  agrees 
in  writing  that  it  shall  have  that  effect :    Provided,  however,  that . 
a  person  who  has  extended  the  time  for  payment  of  any  claim 
for  which  he  has  a  lien  under  this  Act,  to  obtain  the  benefit  of 
this  Mction,  shall  imrtitute  proceedings  to  enforce  such  lien  within 
thetime  limited  by  this  Act,  but  no  further  proceedings  shall  be 
Uton  m  the  action  until  the  expiration  of  such  extension  of  time : 
Provided  further  that  notwitiirtanding  mich  extension  of  time,  such 
persOT  may,  where  proceedings  are  inrtituted  by  any  other  person 
to  enforce  a  lien  againrt  the  same  property,  prove  and  obtain  pay- 
m«,t  of  his  daim  in  nxch  suit  or  action  as  if  no  such  extendon 
had  been  given.    1910,  c.  31,  s.  38. 

.^.llJinlJwi,^*  J'^  S^  *  promissorjr  note  is  not  revived  upon 
dishonor  thereof    Edmond,  v.  Tierrum,  (1891)  2  B.  C.  R.  82,  2° 

bi  two  U^iii^'  **^.^^«"  !^  dedsion  and  the  decision. 

49   8  W^'    v'lnK^^?'^^'  '•  ^'"^''  <1»<^)  1  Alta.  L.  R. 
L  B  «4  '  *"  ^-  ^'■<**«W'  (1»08)  1  Alte. 

th^!nl  JT'^i""!?  °°**'  *"*  ***"  "<*'^^  ""<*  discounted  by 
the  lienholder  for  the  materials  supplied,  the  lien  was  not  therebj 

R  P  B  ,S^a'""   ^-   ^'^^'^   Cotuiruction    Co.,    (1909)    14 
B.  C.  H.  339.    See  particularly  the  judgment  of  Irving,  J.,  at  350. 

a».  JidgM  of  Couty  Ooirt  to  make  nUw  of  e«rt— The 
jndges  of  tiie  County  Courts,  or  any  two  of  them,  may  make  gen- 


K;j^^^5fi»|.fJ 
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•m  ralM  and  ngnktions,  not  inooniutaat  with  thii  Ac^  for  m- 

pediting  and  fwilitating  the  lniiin«M  brforo  iuch  eoorti  under  thu 
Act,  and  for  the  advancement  of  the  intereato  of  aoiton  tiierain 
1910,  c.  81,  e.  40.  v     ^" 

Ooen. 

40.  Unit  of  f  eee  in  money  or  ituipB_ No  f  eea  in  itampa  or 
money  shall  be  payable  to  any  judge  or  other  officer  in  any  action 
brought  to  realize  a  lien  under  this  Act,  nor  on  any  filing,  order, 
record,  or  judgment,  or  other  proceedings  in  such  action,  excepting 
that  every  person,  other  than  a  wage-earner,  shall,  on  filing  his 
statement  of  claim  where  he  is  a  plaintiff,  or  on  filing  his  claim 
where  he  is  not  a  plaintiff,  pay  in  stamps  one  dolla^  on  every  one 
hundred  dollars,  or  fraction  of  one  hundred  dollars,  of  the  amount 
of  his  claim  up  to  one  thousand  dollars.  1910,  c.  81,  s.  41. 

41.  limit  of  ooati  to  pbtatif  ^The  ooeU  of  the  aetion  under 
this  Act  awarded  by  the  Judge  or  officer  tiying  the  action  to  the 
plaintiffs  and  successful  lienhdden,  exclosiTe  of  tlie  costs  of  any 
appeal,  shaU  not  exceed  in  the  aggregate  an  amount  equal  to 
twenty-five  p^  cent,  of  the  amount  of  the  judgment,  besides  actual 
diAursements,  and  shall  fte  in  addition  4o  the  amount  of  the  judg- 
ment, and  Shan  be  apportioned  and  borne  in  sudi  proportion  as 
the  judge  or  other  officer  who  tries  the  action  may  direct.  1910 
c81,  e.42. 

4S.  limit  of  oesta  to  bt  awufdad  agaiaat  plairtif  ^Where  tius 
costs  are  awarded  against  tiw  fdaintiff  at  other  peiwos  claiming 
the  lien,  such  costa  shall  not  exceed  an  amount  in  the  aggregate 
equal  to  twenty-five  per  cent,  of  the  daim  of  the  plaintiff  and 
otijer  claimants,  besides  actual  disbursements,  and  shall  be  appor- 
tioned and  borne  as  the  judge  or  said  oth«r  offiew  may  direct 
1910,  c.  81,  s.  43. 

4S.  Costa  viiere  leait  ezpoailTt  oonrse  not  taken.— In  case 
the  least  expensive  course  is  not  taken  by  a  plaintiff  under  this 


SCHEDULES. 


y^  SCHEDULE  A. 

..  *»  d.^  -d  to  b.i^".s::i;:;:tf ^lls'.'t 

or  anproTement.  on  joot  D»ini«.  S.!!  rj^-^-       T"'" 

1910,  c.  81,  Sch.  A. 
1799. 
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THB  LAW  OV  HKHAirior  UBirS  IS  OASJOU. 

^HEDlfLS  B. 


IfalBC 


ItRoe;. 
&Doe.. 


Pat  RoiA. 


Fhu  M  Jan.,  mo,  to  10th 
Jan..  1010  (induave) 


No. 
ployed 


Siz  dayi 


I* 


HflO 


Total 

aiHOMflt 


taijoo 


Amount 

due  for 

nntoial 

dcUverad 


13100 


i 


lai.oc 
tas.00 


Date  of 
payuMnt 


loth  Jan.. 

1910 
loth  Jan., 

1810 


I 


R.Roe.. 
&Doe 


I  hereby  certify  that  the  aboTe  itatenwQt  it  correct  to  the  beat 
^  my  knowledge  and  belief,  and  la  made  by  me  in  compliance  and 
m  Mcordance  wiflj  aeetion  1«  of  (iie  "Mechanica'  JJm  Act"  on 
Mcount  of  [my  contract  to  or  employment  hj,  u  iht  am  mat  M 
Ihtn  in»trt  brief  dmriptUm  of  th,  wofi],  for  [otMi«f«  n«M],  up 
toflia  day  of  ,19      .  .     ^     ^ 

(Signed.) 

'   n-+-j  ♦!.•  *       .  Contractor. 

Dated  thia  day  of  ,  1»    . 

1914,  c.  31,  8d».  B. 


SCHEDULE  C. 

In  the  Matter  of  the  "Mechanica'  Lien  Act,"  and  .a  the  Matter 
of  a  lioi  daimed  by 

•J'     ,  » o*  ,  Britiah  Ckdnmbia,  make 

oath  and  tay: — 

1.  That  ,  of  ,  claim  a  mechanic's  lien 

agamst  the  property  or  inter»«-'  hereinafter  mentioned,  whereof 
u  owner. 

8.  Tiat  the  pirticulars  of  the  work  done,  aerrices  rendered,  or 
material  fomiaiMd  are  aa  foPowa:— 


SS?I.,*"  "^  •"'  in^  l-T"  "'^W  t^  B"  i^ 


1910,  c.  31,  Sch.  C. 


SCHEDULE  D. 
To  the  Rtgtttrar  of  ih«  County  Court  of 

Dated  thia               day  of                  ,19 
1910,  c.  81,  Sch.  D.  


CHAPTEB  40. 

Ak  Act  TO  Ajukd  THE  "Mmhaxic' Lux  Act." 

(Aueniad  to  Maif  19, 1917.) 
gI8  HAJMTT.  1,  .„d  rtth  tt.  .drio.  «.d  c.«.t  „,  th. 

HLL.—20 
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TKi  I.AW  or  umauxio^  usvs  ur  oaxada. 


1.  Unt  tilta^Thii  Act  may  be  dtod  u  the  "  Meohaiike' 
Li^  Act  Amendment  Act,  1917." 

l  Aiwids  eeetlOB  9.-i..Section  9  of  the  "  Medumici' Li^  Aet," 
being  dupter  184  of  the  "Betieed  Strtntes  of  Brituh  CtolumbU, 
1911,"  ia  hereby  amended  by  adding  thereto  the  foUowinv  nro- 
Tieoet:—  *  *^ 

"Provided  always  that  in  connection  with  work  done  in  or 
abont  any  mine  or  mineral  daim,  notwithetanding  anything  to  the 
contrary  in  this  or  any  other  Act  contained,  a  laborer's  lien  as 
proTided  for  in  section  6  hereof  to  the  extent  of  twwjty-flTe  days' 
wages  as  salary,  whether  the  emjJoyment  in  respect  of  whidi  the 
same  is  payable  is.  by  the  day,  by  the  week,  by  the  j<A  or  piece,  or 
otherwise,  shaU  be  absolnte,  and  shaU  to  sndi  extent,  but  no  farther 
or  otherwise,  be  prior  to  toy  mortgage  or  other  cncombranee  what- 
soever; 

"Provided  farther  that  tite  holder  of  any  sodi  im>rtgege  or 

other  eneombranoe  mi^,  at  his  (^tifflo,  on  defaoK  by  the  mortgagor 
or  other  enenmbfanoer,  for  aiwriod  of  jh«  days  from  the  entry  of 
the  judgment  establiddng  «By  sodi  lien,  to  satisfy  tiie  same,  pay 
the  same,  and  may  treat  any  mimey  so  paid  as  inrindpal  advanced 
on  account  of  such  mortgage  or  other  encnmbranoe,  and  money 
so  paM  diall  bear  interest  as  from  the  date  of  such  paymmt  at  the 
rate  provided  for  on  prindpal  in  radi  mortgage  or  other  encum- 
brance." 

The  effect  of  this  section  making  a  laborer's  lien  for  work  done 
in  or  shout  a  mine,  etc.,  to  the  extent  specified,  "absdute"  and 
prior  to  any  mortgsge,  etc.,  is  to  exdude,  in  favor  of  such  laborer 
aad  to  the  extent  af  ocasaid,  all  the  conditions  whidt  might  other- 
wise have  to  be  satisfied  before  a  lien  could  be  impreaeed  upon 
certain  interests  in  the  property.  Ititt  y.  MerrUt  Collitriu.  Ltd.. 
(1920)  1  W.  W.  B.  879.  In  dedding  this  case  Swanson,  CoJ., 
holds  that  the  word  "absolute"  in  this  amraidment  OMns  "un- 
conditional." 


^^j^^m!' 


™»  ACT  OF  IuSitobJl™* 

OHAPTBB  115. 
OTRm. 


^_^^l»J«l  IT  .  cclncte,  or  ™i„  u,.  jy  «»«»r75^. 
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Tu  ijiw  or  moHiKiot'  lowi  a  OAViju. 


or  mtwkU  w  plwed  <»  furniAed,  Mid  afl  ptrwiu  didming  wndn 
him  or  th«m  whoM  righta  arc  aeqnind  after  th«  work  or  Mrrice 
in  recoct  of  «4ikh  .tho  lien  ia  olaimed  it  conuntBead  or  ^ 
material!  fnmialied  have  batn  comawBcad  to  bo  Mmiahadl 

(d)  "Knan."— The  eiprMsion  "perion"  extendi  to  and  in- 
dudee  a  body  corporate  or  politic,  a  inn,  partnerddp  or  aMOdation ; 

(e)  "Mlrtartal."— The  ezpreoion  "material"  inclode 
kind  of  moveable  property; 

(f)  "Befiitrx  Oftee."— Tbe  ezpremon  "regirtry  dBce"  in- 
dudee  a  land  titles  office; 

(g)  "  S«tiatnr.''~The  expreaaion  "  regiatrar  "  indudea  adia- 
triet  rogiatrar;  , 

•  ^ 

(b)  "  Wifn."— The  expreaaion  "  mgea  "  meana  money  earned 
by  a  meehanie  or  laborer  for  work  done,  whether  by  the  day  or  aa 
piece  wwk; 

(i)  "  ^•dffc'— The  expreaaion  "  jadge  "  meana'  a  judge  of  the 
County  Court  of  tiie  judicial  division  in  whidi  the  property 
ailected  by  •  lien  ia  aituated.  B,  S.  M.  c.  110,  a.  2;  3  Geo.  6,  c  88, 

Thia  aection  differa  from  the  correaponding  Ontario  provi- 
tton  (aection  8),  by  omitting  «  railway  company  "  from  the  defini- 
tion of  owner. 

A  foreign  unlicenaed  corporation  ia  entitled  to  acquire  a  M«>n 
under  thia  Act.  See  Btmk  of  Montreal  v.  Coition,  (1896)  11  liau. 
li.  B.  366. 

^  Defendant  mortgageea  daiming  through  the  owner  have  no 
better  right  to  diapute  the  lien,  or  to  make  any  charge  of  bad  faith, 
than  the  owner.  Brynjolfmn  v.  Oddson.  (1918)  27  Man.  L.  R. 
390. 

One  who  fumiabes  gravel  and  the  use  of  a  number  of  teams  by 
agreement  with  a  contractor  ia  a  "  8ul>-contractor "  and  not  a 
wage-earner,  though  he  uses  the  term  "wages"  in  his  claim  for 
the  purpose  of  computing  the  amount  of  it.  Wilk$  v.  Leduc. 
(1916)  27  Han.  L.  B.  72. 


^^jx  ;'r»^^p^^^*|-Ji^V::^:^^ 


ioasuncB'  uu  act  or  iuxiioba. 
Ouoiv  Avo  Natcu  or  Linra. 
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t.  OntiMti  >«t  to  dtptiT.  thM  party  of  Iki^No  ipw 
Bittt  iImU  iM  bald  to  deprive  anyoae  othenriM  entitled  to  a  lien 
under  thie  Act,  and  not  a  par^  to  the  a«i«enient,  of  the  benefit 
of  the  lien;  but  the  lien  shaU  attach,  notwithrtanding  raeh  agree- 
ment   B.  S.  M.  c.  110,  fc  8. 

See  Ont.  Act,  Motion  0. 

A  oontraetor  cannot  bind  any  rab^wntractor  by  any  nich  ajrre*. 
n»ent    Anleif  r.  Holy  Trinity  Chunk.  (1885)  8  Man.  L.  8/848 

A  hen  for  material  only  ariMi  whew'the  gooda  are  luppUed 
for  the  purpoM  of  being  need  in  the  particular  building  on  which 
ttie  lien  u  claimed.    8pngu«  y.  Bttant,  (1886)  3  Man.  L.  B.  819 
See  Ont  A^,  section  6  (e).  "to  be  uwd."    See  alio  Dominion 
Rathator  v.  Cann,  87  N.  8.  B.  887. 

4.  Vatva  of  Uan.— Unleae  he  dgna  an  ezprcu  agreement  to 
the  contrary,  any  perwm  who  perform*  any  work  or  eeryice  upon 
or  in  respect  of,  or  places  or  fnmiahet  any  materials  to  be  used 
in  the  making,  constructing,  erecting,  fitting,  altering,  improving  or 
repairing  of,  any  erection,  building,  land,  wharf,  pier,  bulkhead, 
bridge,  trestle-work,  rault,  mine,  weU,  excavation,  sidewalk,  paving, 
fountain,  fishpond,  drain,  sewer,  aqueduct,  roadbed  or  way,  or  the 
appurtenances  to  any  of  them  for  any  owner,  contractor  or  sub- 
contractor,  shaU  by  virtue  thereof  have  a  lien  for  the  price  of 
such  work,  service  or  materials  upon  the  erection,  buildipg,  land, 
tdiarf,  pier,  bulkhead,  bridge,  trestlework,  vault,  mine,  weU,  excava- 
tioo,  sidewalk,  paving,  fountain,  fishpond,  drain,  sewer,  acqueduct, 
roadbed,  way,  and  appurtenances  thereto,  and  the  lands  occupied 
therapy  or  enjoyed  therewith,  or  upon  or  in  respect  of  which  the 
•aid  work  or  service  is  performed,  or  upon  which  such  materials 
are  placed,  or  furnished  to  be  used,  limited,  however,  in  amount 
to  the  sum  justly  due  to  the  person  entitled  to  the  lien  and  to  the 
•am  jusfly  owing  (excepting  as  herein  provided)  by  the  owner: 

Vo  Uea  f or  nun  under  $8a— Provided  that  no  such  lito  shaU 
exist  under  this  Act  for  any  claim  under  the  sum  of  twentr 
dolors. 


:E:^i 


'»-'  l' * 


«■  uw  or  looxAmof  uwn  nr  oAiriBiA. 


no 


tatnui-ti.  r^Mmd  or  ««,iitwd.  B.  fl.  mTYuT..  4 

A  «mtT«*)r  ^ot  odbroe  .  li«  for  mow  thtt  th.  amount 
»  Man.  463;  MeArtkur  r..D$war,  (1885)  3  Man.  78 
Wt  rSS  ''"H^  *""  ^  ^"^*°»*  bea.  held  to  be  enb- 
7»;  JfeZMMum  ond  Winmptg,  (1888)  8  Ifan.  M. 

Prooe^ingi  were  takni  to  enforce  a  meefaaoici'  lien  hr  lerr 
^watog^p  order  had  been  made.    Held,  that  nXrbeS; 

^  f^^^TV  proceeding..    Section.  68  (no7«ition. 

21L  Sf  ,7^  "^  "  ^"^  «*>'  "^  *•*  A«*  ^i  be  read 
to^Uwr  'I*?"^*"  not  created  by  the  proceeding,  bnt  prior 
to  that  tune;  hence,  action  66  (now  84)  did  not  takett  away,  fil 
fjT  ft*^  *  Jr.I«M.ir  Co..  (1881)  8  Ifan.  484.  aJ^£oood 
ltd  N$piitquU  Lumber  Co..  (l»ll)  8  E.  L.  B.  858 

«nk?  ^  I  n?*'^'  ^^^''>  '^  ^^'  *»'  I>»*«c,  J.,  held  that  a 
pnbUc  Khod  bmlding  w«  not  eiempt  from  the  o^eriition  of  tbl 
ne^C  ben  law,  and  while  K>me  dediion.  eliiewhere  are  op. 
pojed  to  thj.  view  ,t  i.  now  the  prevailing  ,iew  in  Canadi« 

i?^l^*      Si''  ^^  '^*'\'  ^^^'  ^  -W^  oi  a  mechanic 

5»ti«i.   jr«%  T.  MeKmoio.  1  Man.  L.  B.  169.    See  MeAUi^  v 
Dn  Bochtn.  138  Mich.  881.  -  mmmwt  t. 

The  ^laintiT.  claim  oon.i.i»d  of  charge,  for  different  jobo.  aU 
in  ha  line  of  bnnneM,  but  ordered  at  different  time.,  and  u  to  the 


JOCKAinOi'  UBM  ACT  Of  UAKOOMA.  811 

Si^^jm^  •q'wt.Ij.  hi.  litn  WM  not  fll«d  within  th« 
2mwqiiir.dH3rth.rt.tiit..    It  wm  hdd  ttait,  in  wch  XoT 

CorroU  T.  MeVtear.  16  Kan.  L.  H.  879.  »««•»*. 

•L^j.  nT  '^..*'""'  '^  ■«'«d  »it»>  the  oim.r  that  no 

^  .  «b^ntr«tor.  nnle-  th.  ownerhM  in  ^  fShbound 
Wijdf^top.,th.Mdgn«,.    Anlyy.Hol9TnnitrCkurch,%^ 

W.  L.  B.  668 ;  IfcCoiiJ*,  y.  PwaH.  7  W.  L.  B.  448 

«.t  ^i;**^  ▼./•<•"-  (1900)  18  M«,.  m,  Killam,  J,  point. 

on   .  d^ffer«.c  »  th.  phr«eology  of  .wtion  4  (.)  ^d  JcSn  " 

^^'«^tT,\^  f*"^  "  ^"^^^y  inndWrtent,  but  uJn. 
KSJ,  5  K?^  "S^  "T*  •*  '^'^y  '""o**^  "  in  derogation 
"^  *Sf'7."«L*^   ..S«  ^-»  »•«*<««*."  Man.  L.  B.  484. 
H^^i^^T  ^  '  ^»";J»oJ^'  i«  •  preferential  claim  onder  Th. 

nntU  it  wa.  «gi,tered.    iri«,e«  t.  Murrnp,  (1884)  8  Man.  goT^ 
A  liMi  for  materials  only  arim  where  the  good,  are  rapnlied 

for  ti«  purp<«  of  being  u«^  in  th.  particular  ^iToTwuS 
th.  lien  »  claimed.    Spragu.  y.  B»ant,  (1888)  8  M^.  H9    bS 

k^Sr  ".r*  '^""^  *°  ^^^  *»••*  '^^  materirw^'uSS 
m  tiie  building;  dehveiy  upon  the  ground  for  the  purpo«  of  beimr 
«ed  ..  efficient.  McArthur  r.  Dewar,  (1885)  8  M^l  R  ^ 
See  ^Dom^n^  Radiator  Co.  t.  C««„;(1904)  37  N.  S  R%37 

^itSXT"  "^,  "/!"°«»  to  this  question  in  chapte; 
mtitled.    The  Lien  of  the  Materialman,"  antt. 

tpJ^.^—  i^°**  J"*'^»<^on  to  enforce  ,a  lien  out  of  it. 
temtonal  jurisdiction.  Chadwick  y.  Hunter.  (1884)  1  Man  363 
n.  J^„?^  "?  registered  against  two  lots  owned  by  different 

per«,ns,  in  respect  to  work  done  upon  tjro  houses,  one  on  each  of 


ait 


nu  uw  or  umnuiiiot'  ubks  a  oaxaoa. 


th*  lot%  (m  tiM  ord«r  of  ont  of  th*  owmh,  and  for  tn  UBomit 
diim«d  to  be  doe  for  work  on  both  boiUM,  withont  appwtioniag 
the  MiM,  cannot  b«  eDforced,  nor  can  tflbet  ba  givm  to  tba  lian  u 
•fainat  ooa  of  the  loto  only  for  the  proper  amovnt.  Ftdrthmgk  ▼. 
Bmitk,  (1901)  18  Man.  L.  R.  S09. 

An  agreement  waa  made  with  plaintifla  to  inatal  plumbing  in 
two  honaee,  one  to  be  bailt  on  each  lot.  The  work  on  A.  waa 
llnidied  in  July,  and  on  B.  in  January  following.  While  the 
plaintifla  were  working  oo  A.  it  waa  bouf^t  by  H.  who,  80  day* 
after  completion  of  pUintifli'  work  on  A.  paid  the  defendant  the 
full  pnrchaae  price,  hating  no  notice  of  any  lien.  Plaintiib  nibae- 
Viently  regiatered  a  lien  againat  both  lota.  Held,  the  contract 
waa  diriaible,  and  that  there  waa  no  lien  againat  A.  Lm  t.  HUI. 
11  W.  L.  B.  611. 

-Aa  to  facta  which  would  conatitnte  aeparate  aalee  of  materiala 
eo  aa  to  require  aeparatA  regiatrationa,  lee  Sitfhtnt  P§mt  Co.  r. 
Cotimgham.  (1916)  10  W.  W.  H.  687 ;  Chadwieh  r.  Hunttr.  1  Man. 
L  B.  89. 

Thia  aection  prerenta  a  waiver  of  the  atatnte  by  the  lien  claim- 
ant except  by  an  "ezpraaa  agreement"  An  eatoppel  in  pak 
cannot  prerent  rach  lien.  Unittd  StcUi  CoH$tnieH»»  Co. 
r.  Sat  Portage  Lumber  Co..  Ltd.,  (1914)  85  Man.  L.  B.  793; 
Andonon  t.  Port  William  Commoreidl  ChamUn.  Ltd..  (1918.) 
88  D.  L.  B.  819.  While  the  retention  of  title  ia  not  incon- 
•latent  with  the  statutory  right  to  a  mechaniea'  lien,  if  a  lien  daim- 
ant  iurAm  the  proviaiona  of  the  Mechanioa*  Lien  Act  to  enfoKc 
hia  claim  for  materiala  fumiahed  for  and  erected  in  a  building,  he 
ahould  be  taken  to  have  elected  to  make  them  a  part  of  the  building 
and  realty  againat  whidi  he  daima  the  lien  and  to  be  thereafter 
eatopped  from  claiming  that  the  materiala  are  his  property,  and  that 
be  haa  a  right  to  remove  them.  United  Statee  Conetruetion  Com- 
pany V.  The  Rat  Portage  Lumber-Co.,  (1916)  86  Man!  L.  B.  798. 

If  the  contractor  agrees  to  assert  no  lien  he  will  be  bound  by 
such  agreement    Brydon  v.  Lutee,  9  Man.  L.  B.  463. 

Where  it  ia  agreed  that  aM  billa  shall  be  paid  by  dieque  of  the 
contractor  (Ritchie  v.  Orundy,  7  Man.  L.  B.  638)  or  that  the  con- 
tractor shall  satisfy  all  clainu  (Anlg  t.  Bolg  Trinitg  Qhrnch,  2 
Man.  L.  H.  848),  or  that  the  building  shall  be  delivered  free  from 
liens,  the  contractor's  right  to  a  lien  will  not  be  defeated.  See 
Sehmid  v.  Palm  Garden  Imp.  Co.,  168  Pa.  811. 


MICBAiriCC'  UMK  ACT  0»  MAITITOBA. 
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Wbm  iwjrntnt  andw  «  bnUding  cootnet  it  conditioBed  on  Um 
■pktion  of  tb*  work  to  tb*  Mtitfaction  of  the  mgitmr,  tnd  apoo 
tht  ttrict  oompUaaeo  with  til  tl^  proririon.  of  the  coitmt.  tb« 
ooatnctor  cannot  ncover  the  contrwt  price  withont  tMertiOff  tnd 
pfo«riag  ithct  oompliuice  with  all  conditione  precedent.  Jferri^i 
!'  r?    o  !r*'  ^'  <"">'  «  D-  L.  K-  W»,  following  Bffuo, 

r     .  "*•    ^•'»  *■  »o  prwumption  that  a  hnsband  ia  aoti      f  # 
hu  wife'i  agent.    Oilliu  r.  OAmm,  ( 1907)  7  W.  L.  R.  U9. 

Am  to  non-liability  of  company  for  contract  made  by  Mrom  ^ 
iee  Dunehtn  r.  Crump.  (1911)  17  W.  L.  H.  47. 

The  lien  comee  into  eiiitence  aa  eoon  ar  the  work  begir ,.  or  .irv 
matenala  are  delirered.    JfcCaw/ey  t.  Powtll.  (1908)  ?  \\ ;  I.,  if 

449* 

Although  the  lien  may  be  registered  before  commencing  or 
Jwuig  the  progreea  of  the  work,  an  action  thereon  cannot  be  begun 
Wore  owapletion  of  the  contract.  CurtU  r.  Biehardton.  (1909)  18 
Maa.  L.  H.  819.    •  .     •  ^        /  *" 

-  ?lf!(r°^*  ^'  ■^f*^  *®  •«»"«'  »  •«>«»  'o'  the  defendant  W. 
for  $4^.75.  The  plaintUTs  anpplied  lumber  to  H.  for  the  build- 
ing,  and  after  they  had  delirered  $1,075.(J8  wor^h  of  material  on 
the  premieea  and  had  not  been  paid  anything  for  it,  they  mw  W 
ttd  madean  arrangement  with  him,  the  term,  of  which  were  in 
din>ute  between  them.  It  wu  held,  upon  the  eridence,  that  W.  did 
not  undertake  to  pay  the  plaintiff  for  the  deliTeries  then  already 
made,  but  entered  into  a  new  agreement  with  the  plaintifli,  whereby 
he  agreed  to  take,  on  his  own  account,  and  pay  for,  the  lumber  he  yrt 
required. 

The  plaintiffs  having  contended,  as  part  of  their  case,  that  H.  ' 
was  released  by  themselves  and  W.  from  all  liability  to  them,  did 
not  ask  for  judgment  against  H.  It  was  held  that  the  action  should 
be  dismis«»d  as  against  H.,  but  without  eosU.  The  plaintiffs  did 
not  pms  for  judgment  against  the  defendant  company,  mortgagees 
from  W.,  and  as  against  the  company  the  action  was  also  dismissed 
without  costs.  As  against  W.,  the  plaintiffs  were  held  entitied  to 
judgment  for  the  full  price  of  the  goods  supplied  by  them  after  the 
new  arrangement,  and  (by  way  of  enforcing  their  mechanics'  lien) 
for  a  proportion  of  the  price  of  the  goods  supplied  before  that 
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•mngemeiit,  eqaal  to  80  per  cent  of  the  pioportioB  wUeli  the 
TOlue  of  the  work  executed  and  materials  deUvered  at  the  time 

(19U)  ««  W.  L.  B.  249,  6  D.  L.  B.  871. 

If  at  the  time  of  the  abandonment  by  a  oontnustor  of  hie  build- 
ing contract,  there  it,  by  the  termi  of  it,  nothing  payable  to  him 
Jy  the  owner,  a  rob-contractor,  whether  for  work  or  materiale,  can 
hare  no  lien  upon  the  properly,  for  anything  due  him  by  the 
co^tor.  WHkt  T.  L4duc.  (1916)  87  Man.  L.  B.  W;  (1917) 
1  W.  W.  B.  4. 

One  lien  may  be  filed  againet  two  houees  owned  by  two  perwns 
together,  though  they  afterward*  divide  the  bouaee  between  them 
PoUoa  T.  Thomson.  (1917)  86  Man.  L.  B.  410. 

When  the  owner  of  a  number  of  lota  in  one  locality  makes  a 
general  arrangement  ^th  a  materialman  for  the  supply  on  credit 
of  such  materials  as  he  deals  in  for  all  the  houses  to  be  built  by 
him  upon  the  different  lots,  and,  in  pursuance  of  such  arrange- 
ment, the  materialman  delivers  such  materiaU  as  are  ordered  by 
Wdi  owner  on  the  lota  or  at  such  place  in  the  vidni^  u  are 
ded^ted  by  the  owner,  for  the  purpose  of  their  being  used  in 
construction  of  houses  on  said  lota,  he  is  entiUed  to  file  one  lien 
■gunet  all  ttie  lots  for  the  cost  of  all  such  materials  so  deUvered. 
Poison  V.  Thomson.  (1917)  86  Man.  L.  B.  410. 

The  Act  does  not  authorise  the  registration  of  one  lien  for  onp 
lump  sum  against  the  lands  of  difleient  owners,  althou^  the  work 
may  have  been  done  or  the  materials  furnished  under  one  con- 
tract for  tiie  building  of  houses  on  the  lands  of  the  different  own- 
«r%  wiless,  perhaps,  in  a  case  where  the  lien  claimant  did  not  know 
and  had  no  means  of  ascertaining  before  filing  his  lien,  that  the 
tends  were  oTued  by  different  persons.  BmUon  8upph  Co.  v 
HudiUstont.  85  Man.  L.  B.  718.  • 

1.  Hvpwty  ipm  wUah  Uaa  alMU  sltadk— The  lien  shall 
attach  upon  the  estate  or  interest  of  the  owner  as  defined  by  thi« 
Act  in  the  erection,  building,  tend,  wharf,  pier,  bulkhead,  bridge, 
treettework,  vault,  mine,  well,  excavation,  sidewalk,  paving,  foun- 
tain, fishpond,  drain,  sewer,  aqueduct,  roadbed  or  roadway,  and  the 
appurtenances  thereto,  upon  or  in  reapaet  of  which  the  work  or 
••rvioe  is  performed  or  the  matarials  are  j^aced  at  fomidied  to 
be  used,  and  flie  lands  occupied  thereby  or  enjoyed  thenwith. 
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mOHANIOS'  UMK  ACT  0»  ICAKITOBA.  SIS 

(I)  Wlm  Mtett  OmxttA  i.  UuOm^ln  cues  wh«e  the 

S?  L!^  «>•  con«it  of  the  owner  thereof,  be  «bj«5t  to  aid 
U^FOTided  mid,  conont  «  te,tifed  by  the  «gn.tnre  of  .uch 

th.  i!i/?"5!^  ^"^^^  *^*  *"^  "P*"  «'  ^»  "-P^t  o'  which 
ttjwork  i«  done,  or  ipateriri.  or  mwhinery  .,.  placed,  be  encnm. 
b^^.  »<^  or  other  ch«ge  exirthig  or  cTMtad  Wore  the 

«»»»«c«n«it  of  the  work  or  of  the  pl^ring  of  the  mtterid.  or 
»^y  npon  the  l«d.  roch  morig^  or  other  ch«ge  AmU 

h.ni  priority  over  .  lien  under  thi.  Act  to  the  extent  of  the  Mtud 
moDOM.    B.  a  M.  c.  110,  •.  6. 

sHSL^W-;  ^^^?  ®  y>'  -d  ««  c«e.  thereunder. 
i»W«V/  Jfo/faiv  Co..  (1891)  8  M«n.  424.  '^ 

ieS?S/^^  18  M«..  124.    See  rt.te»e„t  of  thi.  cue  undS 

li«iliS^tr«^*S:'f  *"•  ~"r^  "  "•^•'  «^«d  o«t  the 
««««M»r  may  aMert  hia  Iwn  npon  the  incrMue  in  valm  «Min.f 

t^  "  if  thereUtiondup  h^  been  ZTof  m^SLT^d 

nve  rigati  <rf  «  mwtflnoM  and  •  it^nh^i^.    ^^^        ,        «»peo- 
to  the  fkrf  th.*  -»Afc«r  "enhoWer,  no  regard  cf  n  be  had 

HlSly^^  pI^inn^JT*"??  *"• '•°'-  «>«  to  place 
of  wch'pu^^S^'in*^'  " '"»>**^  *«  the  actual  ralu. 

bemn  thinl**  wM  t**  P^  «'  *•»  how  upon  it  at  the  time  he 

"^»"  sae  work,  which  Tdae  muat  ha  maipI-i.._i  _i*v    a    ^ 

to  the  iuboquent  remoTal  "«*rtrined  without  reference 
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Bole  60S  of  the  King's  Bench  Act  «iMrcU  no  relief  t6  tiie 
mottpigee  in  nidi  a  cue  or  any  foundation  for  a  contention  that 
the  value  should  be  ascertained  by  deducting  the  coat  ^  iMioTal 
from  the  valoe  after  removal,  /cefe  r.  MeKisiock,  (1917)  27 
Uan.  L.B.»48. 

Pri<w  eaeutiwaacers  hate  pri<Mrity  ot«  Hm  mechamcs'  liens 
only  to  tht  extMt  of  the  actual  value  of  the  premins  at  the  time 
the  impRweoients  tt4  made,  and  the  liediolders  have  priority  as 
to  the  inerease  in  value  ^ected  by  the  imj^veaents;  the  ri^ts 
of  the  latter  cannot  be  wwpfced  out  in  an  action  for  the  foreclosure 
of  a  vendor's  lien  or  mor^picpe,  but  can  oaiy  be  fivoi  effect  to  in 
an  action  brought  to  enforce  their  liens.  Durt  t.  Bo4d  (1917)  87 
Man.  L.  B.  417,  (1917)  1  W.  W.  B.  1395,  84  D.  L.  B.  88. 

When  the  plaintiff  in  an  acUoa  to  realise  upon  a  mechanic^t' 
lien  intends  to  dispu^  the  right  <rf  a  prior  mortgagee  to  priorit}- 
for  more  than  the  actual  value  of  the  land  at  tin  time  the  improve- 
ments were  commenced,  being  the  limit  of  sudi  priority  impcaed  by 
sub-section  (3)  of  this  section,  it  is  not  necessary  to  make  the  mort- 
gagee a  party  to  the  acti<m  ii)  the  first  place,  %ut  tiie  notice  of  trial 
may,  under  section  88,  be  sorved  upon  the  mortgagee  and  the 
question  of  priority,  and  for  what  amount  may  be  determined  at 
the  trial  under  section  37.  Dominion  Lumber  S  Fuel  Co.  v.  Pa$kov 
89  Han.  L.  B.  888,  (1919)  1  W.  W.  B.  687. 

t.  AipliMdiii  of  tamuum  wkm  Un  attMhii^Where  any 
of  the  property  upon  which  a  Ikn  is  givwi  by  tbia  Aet  is  wludly  or 
partly  dflstn^  by  fire,  any  numey  raoeived  by  iwam  of  any 
jnauranoe  thereon  l»y  an  owner  or  frua  mortgagee  at  dungM  shall 
take  the  plaoe  of  the  property  so  daatroyed,  and  ihaU,  after  satisfy- 
ing any  j^or  mortgage  or  charge  in  the  njomcr  and  to  the  extent 
set  out  in  sub-section  (8)  of  tiie  last  pre^^ding  aeetioi,  be  subject 
to  the  claims  of  all  persona  for  liens  tc  th««  '4me  extant  as  if  such 
moneys  w«e  realised  by  a  sale  of  audi  property  in  an  action  to 
enforce  a  lien.    B.  8.  M.  c.  110,  a.  «. 

See  Ont.  Act,  section  9,  to  the  same  effect 

7.  Unit  of  BBOWU  of  Um.— Save  as  henin  provided,  the  lien 
diall  not  attach  so  as  to  make  tiie  owner  liable  for  a  greater  sum 
than  the  sum  payable  by  the  owner  to  the  oratraetor.  B.  8.  M.  (. 
110,  s.  7. 

See  Ont  Act  aectiim  10,  to  the  same  effect 
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The  ooDtnctor 


817 


ctniMrt  by  rtl«Me  or  aangiimat  of  hii  riohia 

»a«  luj?M.tr«t  with  th«  owner,  defeJiK^te^  u,„"Jt 

q>I>ltoftble,  in  view  of  the  preeent  lection  4  (2)  ^'^ 

iM  «^t.S  *lr  of  the-«bMdoniB«nt  by  .  contractor  of  his  bmld- 
faf  contract,  there  la  by  the  terma  of  it,  nothing  pavableto  W« 

hare  no  ban  upon  the  property  for  anything  due  himbvtte  Z^ 
^^°- <*»'>«  ?*^%-y  ri^ht  to  dTS  rpSSnCofX  • 
rS^t  brLwr^  ^r*  -"^-^'X^-e  by  the^t^cS 

When  the  contractor  haa  fulfilled  hia  contract   th«  i^ntr^nt 

ZZ:^"^^  '"  •**  ^  "'^"  *°  *^«  ~nSrf2thC^' 
Z^r  ""^  T"  "*^*'  t«»«ction  there  waa  an  m^Z 
tS^lXZ^  to  the  owner.    Bennett  v.  Z>m«,  (w^g^ 

^  1*1^  rf  ItowhMi  ol.i«d  by  .c«.  peraw  other  th«i  o«i. 
weMMaTe  aa  herein  proTided,  where  the  lien  ia  claimed  by 
«y^er  per«m  than  the  contractor,  the  an^ount  which  nuty  be 
d««ed  m  reapect  thereof  ahril  be.  limited  to  the  amount  owing 
to  &e  contractor  or  aub^»ntractor  or  other  person  for  whom  Z 
work  or  •rnce  haa  been  done  or  the  materials  have  been  placed 
or  fnmiahed.  B.  8.  M.  c.  110,  a.  8.  ^ 

See  Ont  Act,  aection  11,  to  the  aame  eiftk*    q»  »;-  i. 
WMe   nfiOK\  1  w   T    o   i«r  ^^  enect    See  Black  v. 

1^.  (1906)  1  W.  L.  B.  76;  reported  fully  under  aection  18, 

* 

».  P«e«itM[.  to  be  ded«rted  «id  retdned  by  aw««.-In  all 
««•  the  per«m  primarily  liable  upon  any  contract  or  by  virtue  of 

deduct  from  any  payments  to  b^  made  by  him  in  respect  of  such 
contract  and  retain  for  a  period  of  thirty  days  after  the  completion 
or  ebandonm^it  of  the  contract,  twenty  per  cent,  of  the  value  of 

™utl  i^  r^  *  ''  *^"  '^'^'  ""^  ™^»>  ^'^»«  "hall  be  c^ 
culated  on  the  baau  of  the  price  to  be  paid  for  tte  whole  contract- 
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^■ 


P>ovid«d  that,  when  any  eontnet  anaadi  flflNm  tboBMad  dol- 
bn,  the  amomit  to  be  rvtainad  duU  bt.tftMn  pw  oani,  iitttMd 
of  Untatj  per  cent ,         '      ' 

(2)  The  liena  cmted  Iqr  fhii  Aet  ■hall  be  a  diarge^apon  the 
amount!  diiected  to  be  retained  by  thii  aectioD,  in  faror  ol  rob. 
oontractow  ^^^loee  lieoa  are  derifod  under  penoaa  to  whom  mch 
nraneyi  to  required  to  be  retained  are  leqpectiTdy  payable. 

(8)  All  paymnta,  up  to  ei^iy  per  cent  (or  ei|^ty-flTe  per 
cent  whmre  the  contract  price  exceeds  fifteen  thonaand  dollars) 
of  mch  -ralue,  made  in  good  faith  by  an  owner  to  •  contractor,  or 
by  a  contractor  to  a  sidlHxmtraetor,  or  by  one  sob^eontractor  to 
another  nd>.contniotor,  before  notice  in  writing  of  rach  lien  given 
by  the  penon  claiming  the  lien  to  the  owner,  contractor  or  rob- 
oontnetor,  aa  tin  caae  may  he,  diaU  operate  aa  a  diadiarge  ptv 
Umto  of  the  lien  created  by  ihia  Act 

(4)  Paymmt  of  the  percentage  required  to  be  ntained  under 
fliie  aeetion  may  be  vaUdly  made  so  aa  to  diMdiarge  all  liens  or 
chaigas  under  thia  Act  in  req>eet  thenof  after  the  expiration  of 
the  Mdd  period  <rf  thirty  days  mentianed  herein,  vnlese  in  the 
meantime  proceedings  have  oommenoed  under  tiiis  Act  io  eof orw 
any  lien  or  chaifs  against  rach  percentage  as  prorided  by  section 
>1  of  this  Act   B.  8.  M.  c.  110,  s.  9. 

Under  this  section  a  person  who  hu  delivered  materials  to  the 
contractor  loses  his  lien  tiierefor,  as  against  the  SO  per  cent  of  the 
contract  price  to  be  Iwld  back  by  the  owner  fnmi  the  contractor, 
unless  he  rqpsters  his  lien  within  SO  days  after  the  abandonment 
of  the  contract  if  he  had  not  ropplied  any  materials  to  the  con- 
tractor after  rach  dwndonment  tlwugh  he  was  not"  notified  of  it, 
and  a  delivery  of  smm  materials  f or  nse  in  the  building  to  the 
owner  after  taA  abfmdonment,  in  exdhange  for  some  of  the  ma- 
terials formerly  rapplied  to  the  contractor,  will  not  have  the  effect 
of  extending  the  time  for  registering  the  lien  for  |he  materials 
rapplied  to  the  contractor.   Brtmn  r.  Dunhia,  25  Man.  L.  B.  -646. 

The  owner  of  a  building  in  course  of  erection,  when  the  con- 
tract price  exceeds  $1S,000,  being  required  by  this  section  to  keep 
bade  fifteen  per  cent  of  the  amounts  from  time  to  time  earned 


(  - 


^i 


Jocjunot;  uw  Aox  ov  juitmoba. 


k«M«t  of  «BlH»iitracteM  iSTm^^      *^'  watr$ct  for  the 
MtoruU  in  order  to  roewnJ^^  Mder  wcfaon  10  for  wagM  or 

Ai  to  liability  to  uub^n^lZTT'  "  **•"•  ^  »•  Mr. 
P««-ti«e.  -e  ZrottT^^\,''^^  J^J»"-  to  retain 

After  bill  filed  and  r         j'       ""-^  B-  879. 
ffl«i  .  bill  ^  obtainedlClSl'^^  "<»?^  "•"^"'d" 
I«u  ooata  added  to  hia  lien^S,  J^ni-    «     ****'  ^^""^  **  hare 

M.IH-^.qu.lifle.tSSon^Zrp"*".'''^^-    ^<« 
«M.  ^^*'°-    "*^  ▼•  ^owM,  (1888)  8  C.  L.  T. 

...  ^  ^^**^  Co.  T.  5t»«Joo  Co.,  86  N  S  B  !UQ     /v_ 
thu  CMe  (1904)  80  S.  C.  B  93  iLw+f  t     \^-    ^  VPo^  in 
ti«n  8  of  the  nU  Scoti;  A^'S?'  • '  T*  ^  "'«ring  to  sec 
MttitobtAct:    •':^oJlT^!?^'*"°^"  **»•«*«  9  of  the 
Jope  to  nuintain  a  utn^'St  tTJ  7^?  *^'  P^*^*^  <»» 
be  that  aection  8  of  thTiS  S!  Sf*  ^'*^*  ""»P«y  »ould 
doe.  not  by  if  ^r^ ^IjTT"^ ^^^It^'"^' '^^^ 
T^  or  capable  of  S^  «i,SSel1rr  ^J!!"  "'^  P"« 
buUding,  bnt  the  contract^cTS^K  -5'  *^  *^^°°  «'  the 
oonriAaationa  for  o^Se^^^^^  ""  ^^^^  ^th 
^^^p^^^^^  ^  uw  mattera  from  which  it  could  not  be 

Law.  ^-  ^  J.  668 ;  PAata*  r.  Fnwi/w,  (1906)  2  W. 

by  the  owner.  •  ^^^J^^^,^')^^  W*bl*  to  hi» 
b«w  no  lien  npon  th«  Dmn«*l  *  for  work  or  nuteriala,  can 

t«ctar,  nor  canTe  S^e^Z2h?LT^  I"'  ^  ''^  *^*  <^ 
contract  price  or  ^ZoTl^r^J^,  ".  **'  r*"*^  «'  *he 
np  to  that  tim.  held  bwk  bv  ttl  nt^^^  ^°"*  ^^  ^^^  contractor 

^  '^»«  0'  the  work  npon  which,  tothe  extent  of  eighty  per 
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cent  the  0woer  may  pty  the  liontnctor  prior  to  neeiviiig  written 
notke  of  •  rab-contnctor'i  lien  claim,  ii,  in  cue  of  abandonment 
of  the  work  while  nncompleted  l^  the  principal  oMiteactor,  the 
▼aloe  of  the  work  actually  done  and  material  famidied  ap  to  the 
date  of  abandonment,  bnt  nich  valne  is  to  be  calculated  on  the 
baaie  <^  the  price  to  be  paid  for  the  whole  contract  Mmiek  y. 
Campbell,  (1914)  84  Man.  L.  B.  448,  17  D.  L.  B.  415. 

The  period  of  thirty  days  during  which  the  owner  is  to  retain 
twenty  per  cent  of  the  value  from  his  contractor  for  the  protection 
of  other  lienholders  is  to  be  computed  from'  the  completion  or 
abandonment  of  the  contraot  by  the  principal  contractor,  but  the 
wcpiry  of  sudi  period  does  not  relieve  the  owner  from  his  obliga- 
tion to  protect  the  interests  of  a  sub-contractor  of  whose  r%fat  to 
register  a  lien  the  owner  has  notice;  and  such  obligation  is  enfwce- 
able  by  a  sub-contractor  iriw  was  enabled  to  file  his  lioi  more  than 
thirty  days  after  the'  abandonment  of  the  work  by  the  principal 
contractor  by  baring  been  permitted  by  the  owner  thereafter  to  go 
on  and  complete  the  sub-contract,  and  who  had  filed  his  lien 
within  30  days  of  completing  his  own  work.  Mmidf  t.  Campbell, 
(1814)  84  Man.  L.  B.  446, 17  D.  L.  B.  415. 

10.  PapuBt  nada  in  good  fkith  withowt  aotiee  of  liaB_I{ 
an  owner  or  contractor  chooses  to  make  payments  to  any  persons 
relerred  to  in  section  4  of  this  Act  for  or  mi  account  of  any  debts 
justly  due  to  than  for  work  or  service  done  or  for  materials  placed 
or  furnished  to  be  used  as  therein  mentioned,  and  within  three 
days  afterwards  gives,  by  letter  or  otherwise,  to  the  contrhctor  or 
his  agent,  or  to  the  sdb-oontractor  or  his  agent,  as  the  case  may  be, 
written  notice  of  such  payments,  such  payments  dmll  as  between 
the  owner  and  the  contractor  or  as  between  the  contractor  and  the 
sub-c(mtractor,  as  the  case  may  be,  bt  deemed  to  be  payments  to 
the  con^actw  or  sub<!ontractor,  as  the  case  may  be,  on  his  con- 
tract generally,  but  not  so  as  to  aflect  the  pnoentage  to  be  retained 
by  the  owner,  as  provided  hj  the  last  preceding  section.  B.  S.  M. 
c  110,  s.  10. 

See  Ont  Act,  section  18,  to  the  same  effect 
See  MeArthur  v.  Mmrtinion,.16  Man.  L.  B.  887,  noted  under 
section  9,  supra. 
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ti»»i«w,  eren  within  tlui  irt-fe^J  •  \!_  **  *'^  Pnn«»l»l  con- 

W  Man.  L.  B.  446, 17  D.  L.  B.  416.       ^^      t'«"pft«/i,  (1914) 

11.  Pltoitj  «f  Bm— The  lien  creaied  bv  thi.  a-*  .k-ii  v 

(8)  ^iW««tito,„du-.,,rtjrfp„„^ 
-la  OMe  of  «»  agr,Mnent  for  the  pnrohaM  of  haJ^tT 

wim  dMil^lf^lTr'Alr'*"*""***^****  »•'«"  **  i«  other- 

«»««  w  any  prfcmtjr  or  prefmnce  owr  another  nor^n  „*  *i. 
•Miieda»«rtitledtoali«aorchamiJ!LT         iT         "* 

othe^  declared  ^^XJT:^,^Z:1:  l^ 
«Terd  amount.,  «,d  the  prooeed.  of  an,  JS!^JT  tL 
aforewid,  be  dirtributed  aaonit  the  Iknh^         .'      ^^'  " 

to  their  ..mr.i  -1 Trf       "••»*«««  pro  rnfa.  aaxwdinir 

w  their  aeTeral  claoee  and  right..    B.  8.  M.  c.  110,  ..  u. 

S«*  Ont  Ac^Mction  14,  to  the  Mme  effect. 

24M  I).1!C^'  ^-^^  ^-  -  ^-«.  U912)  8»  W*  £•  Jt 
>tx.~4l. 


p"  ^^     ■ 


•nu  uw  Of  moKAjnoi'  umtn  ix  oavada. 

Th*  Act  doM  not  MitiwriM  the  ngistntiai  of  one  lira  for 
im  lump  nun  •gainit  th«  land  <rf  diffwont  ownon,  althoogh  the 
work  mj  hvn  bMp  don*  or  the  matnialt  fnnialMd  vndoi;,  one 
contract  for  the  Imilding  of  hooMt  on  tho  lands  of  tbe^diibmit 
owntn,  anl«H,  ptrh^M,  in  a  caw  vbert  the  lien  daimant  did  not 
know  and  had  no  neana  of  aeoertaining  More  filing  hia  lian,  that 
the  land*  owere  owned  by  diinent  peraona.  BmOdtn  Supplg  Co. 
T.  Huddltttomt.  (1916)  S5  Han.  L.  B.  718. 

The  rqireeentatiTes  of  the  creditors  of  a  building  contractor 
who  eontraeta  with  the  owner  to  take  over,  aa  the  nominee  of  the 
ooBtraotor,  the  work  of  com|rieting  the  contract,  and  obteina  from 
the  owner  a  stipulation  whereby  all  moneys  earned  or  to  be  earned 
vnder  the  contract  were  to  bacome  parable  to  anch  rapieaaiilitiiiii 
in  the  place  of  the  original  contractor,  ia  entitled  to  file  a  me- 
chanica'  lien  for  the  amount  due  on  completion  of  the  work  in  like 
manner  aa  would  thc»  original  contractor,  notwithstanding  that 
One  was  no  express  asrigmnent  in  writing  of  the  rij^t  to  such 
lien  from  the  latter.  Alrip  t.  Monkman,  (1913)  2S  Man.  L.  B 
779,  »  D.  L.  R.  97. 

Ike  nominee  of  Mm  oootraeti»'s  ereditara  who  by  agieanent 
with  ^  owner  t^aa  om  the  unflnishBd  esmtraot  and  eompletss 
the  same  on  tiie  ooatractor^  ieianit,  with  a  attpnlation  that  he 
shall  be  mtkled  to  the  suse  ame«at  as  would  b«  coming  to  sucb 
contractor  had  he  himself  comphtsd  the  wwk,  will  not  be  held 
in  an  aetioB  bvonghi  by  him  «•  snlain  a  lis%  t»  a  strict  com- 
pliance witii  a  daoaa  ot  tte  origiaat  oentzaet  refuirof  the  con- 
tractor, before  aelien  bron^t,  to  sui^y  eridenoe  that  no  other 
ondisolmzged  lioM  than  his  own  remma  a  difig*  m  the  property, 
if  in  fact  flMra  wne  no  mtA  Uena  and  the  owmt  raisiBg  such 
objection  had  knowledge  tlml  the  crediton  ««lMr  tkui  the  plaintiff 
had  agreed  wHfc  the  latter  not  to  fite  marhanlw*  Ueas.  AMp  r. 
Monkmm,  (1918)  9»  Man.  L.  B.  779. 

If.  Mflritj  ^  UiB  for  waffaB.-^m7  awAanic  «r  laborer 
whose  lien  is  for  work  done  for  wages  Aall,  to  the  extent  of  thirty 
days'  wages,  hare  priority  over  all  other  liena  derived  fiirougfa  the 
same  ccmtractor  or  sub-contractor  to  the  extent  of  and  <m  the 
twenty  per  cent,  or  fifteen  per  cent,  aa  the  otse  may  be,  of  the 
contract  price  directed  by  section  9  of  thia  Act  to  be  retained,  to 
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**«>  ««•  oontnetor  or  wlHwitMotor  thn»^  -k 

■otooapleitljfBliUw.  •"•""»  "V^st  of  «  contrict 

(8)  <Wrahtlay  »«M>teM  <.  ^.v ,. 

^^  eo«p,et.„  fuauied  when  theCir;  LJij  Tw^^ 

th.  p«e»tMe  rfoM«M  ZftJ?  eo-Plrting  hi.  contnust 

d«»  <rf  «y  Id»d  .j^  the  e(mtr«rtor  or  «b^Jj;X^ '^ 

^OA  Ad.  Motion  IS,  ud  ,Ka«,  t  (7). 

W^ork  wenton  .fte77«i.  a    ^^    »f  P^wh***  money  wa.  p«id. 
^m  on  after  Ifith  Au^nut  with  concorreiice  of  D.  k  £o 
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HtU,  that  partiM  arart  be  nfurdad  m  mnrtgi|or  and  BMrl|agM. 
D.  A  MoO.  hariail  graatad  aztaarioB  oonld  not  ovori  vlthoat 
fiTing  aunra  tinM,  hanee  agnaflMot  waa  still  mbaiitiaf  mhtn 
plaintiff  did  tha  work.  Plaiatifl  waa  antitlad  to  tha  lian,  iobjcct 
to  diarga  of  D.  *  MoC.  for  unpaid  pandiaaa  monoy  and  intaraat. 
HofHrom  t.  SUmUp,  (1909)  14  Man.  8S7,  n  C.  L.  T.  887. 

In  Bkdt  T.  Wi$b$.  (1906)  1  W.  L.  B.  76,  tha  facta  ware  ai 
foltowa:  The  defendant!,  Wiebe  and  Jardine,  entered  into  an 
agiaement  with  the  defendant,  Kate  Hubert,  to  erect  for  her  a 
boiua  on  land  belonging  to  her  on  8.  ATanne,  Wianipeg.  The 
agreement  onder  which  tha  woric  was  to  be  drae  waa  eoatained  iu 
a  written  contract,  to  whidi  the  plans  and  spaciloations  of  the 
building  were  attadied,  forming  a  part  of  the  agreement  Thu 
eootraet  price  was  $S,600,  payaUe  $80  on  the  execntioa  of  thu 
contract,  $470  when  *the  roof  was  corered  in,  91,600  "on  or  before 
the  completion  of  the  boilding,"  and  the  balance  as  should  ho 
arrangad  between  the  parties.  The  81,600  waa  to  be  raiaad  by  a 
loan  on  the  premises,  tlM  contractor  to  receiTa  an  order  for  the 
proceeds  of  ttw  loan.  'Hie  plaintiff  supplied  the  lumber  for  the 
erection  of  the  house  and  also  for  the  erection  of  a  bam  upon  the 
same  lot  The  lumber  was  supplied  upon  the  order  of  the  con- 
tractors and  pursuant  to  an  arrangement  made  between  them  and 
the  plaintiffs  The  honaa  was  nerer  fully  completed,  but  when 
partUlly  finished  was  occupied  by  Mrs.  Hubert.  The  apadflcations 
ware  departed  from  in  certain  particulars  with  the  assat,  as  wu 
alleged,  of  the  proprietress.  The  quality  of  tlie  work  and  material 
waa  not  in  accordance  with  the  contact  Although  it  was  alleged 
that  a  stone  foundation  had  been  put  in  as  an  extra,  the  evidence 
ahowed  that  the  building  as  it  stood  was,  owing  to  ^faets,  not 
worth  BBore  than  88,000.  A  mortgage  for  81,000  waa  placed  on 
tile  inoperty  and  the  proceeds  applied  on  the  contract  ^a  plain- 
tiffii  received  a  portion  of  theae  p.  x-ceds,  and  the  balance  remain- 
ing unpaid  was  8881.66.  Part  of  tha  lumbar  anpplied  went 
into  the  constructi<m  of  the  bara.  The  plaintiffs'  lien  did  not 
include  the  bam,  but  only  referred  to  material  used  in  the  erection 
of  the  house.  The  value  of  the  lumber  used  for  the  bam  waa  8100, 
leaving  8881.66  as  the  amount  proved  by  the  plaintifb  under  the 
lien.    Several  other  liens  were  lUed  by  other  parties. 

Perdue,  J.,  having  stated  the  above  facts  in  his  judgment, 
•aid: — 


MmauMMt^  un  act  ov  luvnoM.  m 

*I*it  «I»d  on  bdudf  ol  tht  own*  *ii*t  -  tk- 1 u 

Wjj^M^  Li,B  Art,  limited  to  the  unowit  owiag  to  tho  omh 
th.  £«irSl!l  7^^^"  "^  P»nd«  for  tlM  MiforaMDNit  of 

by  th.  proctor.  Md  thi.  perc^tog.  ;jj  iXS^^^ 

of  tb.  prorinmu  cmitauMd  in  Mrtion  18  •h.n  th.t  ♦!,- -J!!Lr 

It  WM  wged  on  behilf  of  the  plaintifb  that  the  o»B.r  h,A 

.^-i—  *  ii.  uufiug  Hw  prognM  of  tn.  oonstmctioB     Th* 

Mce  of  the  whole  work.    There  i.  .  wid.  difference  betwi^Sl 
^rmgu^i  retaining  of  .  ch.ttel  and  the  occ^^tL  off^uiS^ 

lennce  of  iCMptiocc  from  the  Mt  of  the  Dutr     Tl.i.  K.7»Jr 

££%!  ^r^Sc^;:::-  :.-r;^i -' 
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ment,  and  this  payment  has  been  made.  A  second  payment  of 
$470  was  to  be  made  when  the  roof  was  covered  in.  This  payment 
became  due  and  the  contractors  received  on  account  of  it  the 
equivalent  of  $200,  leaving  the  sum  of  $270  still  due  and  available 
for  lienholders.  The  proceeds  of  the  mortgage  were  not  applic- 
able on  this,  but  on  the  $1,500,  under  the  terms  of  the  contract.  The 
further  sum  of  $1,500  was  payable  '  on  or  before  the  completion  of 
the  building.'  As  the  owner  had  the  option  of  paying  this  sum 
either  before  the  completion  of  the  building  or  upon  its  completion, 
it  is  manifest  that  she  is  not  legally  compellable  to  pay  the  amount 
until  the  longer  period  had  elapsed,  and  that  payment  cannot  be 
enforced  until  the  building  has  been  completed." 

For  other  cases,  showing  that  mere  occupation  of  the  house 
does  not  constitute  acceptance,  see  citations  under  s.  6  of  the  On- 
tario Act. 

Although  at  the  time  of  the  abandonment  by  a  contractor  of 
his  building  contract  there  is,  by  the  terms  of  it,  nothing  payable 
to  him  by  the  owner,  a  wage-earner  may,  nevertheless,  have  a  lien 
upon  the  percentage  held  back  by  the  owner  pursuant  to  section  9, 
ante,  and  a  right  to  preferential  payment,  under  sub-sec.  2,  of  the 
above  section.    Wilks  v.  Leduc,  (1916)  27  Man.  L.  R.  72. 

13.  AttemptiBg  to  remore  material  affected  by  lien. — ^During 
the  continuance  of  a  lien  no  portion  of  the  materials  affected 
thereby  shall  be  removed  to  the  prejudice  of  the  lien,  and  any  at- 
tempt at  such  removal  may  be  restrained  on  application  to  a  judge. 

(2)  Ooati. — The  judge  to  whom  any  such  application  is  made 
may  make  such  order  as  to  the  costs  of  and  incidental  to  the 
application  and  order  as  he  deems  just. 

(3)  Ck>odi  funidied  for  eertain  pnrpoMt  not  to  be  nbjeet  to 
txeentioB. — ^When  any  material  is  actually  brought  upon  any  land 
to  ibe  used  in  connection  with  such  land  for  any  ,of  the  purposes 
enumerated  in  section  4  of  this  Act,  the  same  shall  be  subject  to  a 
lien  in  favor  of  the  person  supplying  the  same  until  put  in  the 
building,  erection  or  work.  B.  S.  M.  c.  110,  s.  13;  3  Geo.  V.,  c. 
32,  ks.  2,  8. 

See  Ont.  Act,  section  16,  to  the  same  effect  as  this  section,  with 
the  exception  of  (6),  which  contains  a  substantial  variation. 
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Rbgistbation  of  Lien. 

14.  Where  Uen  to  be  regirtered.— A  claim  for  lien  may  be 
registered  in  the  land  titles  oflSce  in  which  instruments  or  deal- 
ings affecting  the  lands  affected  or  proposed  to  be  affected  thereby 
are  to  be  registered,  if  such  lands  have  been  brought,  or  if  applica- 
tion has  been  made  to  bring  them,  under  the  operation  of  "  The 
Real  Property  Act;"  and  if  the  lands  have  not  been  so  brought  nor 
application  made  therefor,  then  such  statement  shall  be  registered 
in  the  registry  office  or  land  titles  office  for  the  registration  district 
or  land  titles  district  in  which  such  lands  are  situate.  If  the 
lands  be  partly  under  the  operation  of  the  said  Act  and  partly 
not,  each  portion  shall  be  affected  only  by  i«gistration  in  the 
proper  office.    B.  S.  M.  c.  110,  s.  14. 

See  Ont.  Act,  section  17,  to  the  same  effect. 

H.  A  claim  for  lien  shall  state,— 

(a)  Contenta  of  claim.— Tlie  name  and  residence  of  the  person 
claiming  the  lien  and  of  the  owner  of  the  property  to  be  charged 
(or  of  the  person  whom  the  person  claiming  the  lien,  or  his  agent, 
believes  to  be  the  owner  of  the  property  to  be  charged)  and  of  the 
person  for  whom  and  upon  whose  credit  the  work  (or  service)  is 
done,  or  the  materials  are  furnished  or  pkced,  and  the  time  or 
period  within  which  the  same  was,  or  was  to  be,  done  or  furnished 
or  placed ; 

(b)  a  short  description  of  the  work  (or  service)  done,  or  the 
materials  furnished  or  placed,  or  to  be  furnished  or  placed; 

(c)  the  sum  claimed  as  due  or  to  become  due; 

(d)  a  description  of  the  land  to  be  charged,  sufficient  for  the 
purpose  of  registration; 

(e)  the  date  of  expiry  of  the  period  of  credit  (if  any)  agreed 
by  the  lienholder  for  payment  for  his  work  (or  service)  or  mater- 
ials, where  credit  has  been  given. 

(»)  Fom  of  «d«iin.— The  cUim  m«y  be  in  one  of  the  forms 
given  in  Schedule  A  to  this  Act,  and  shaU  be  verified  by  the  affi- 
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davit  of  the  person  claiming  the  lien  or  of  his  agent  or  assignee 
having  a  personal  knowledge  of  the  matters  required  to  be  verified, 
and  the  affidavit  of  the  agent  or  assignee  shall  state  that  he  has 
such  knowledge."   B.  S.  M.  c.  110,  s.  16. 

See  Ont  Act,  section  17  (a),  to  the  same  effect,  except  thai 
clause  (3)  of  that  Act,  providing  for  the  registration  of  liens 
against  railway  companies,  is  omitted  here. 

The  affidavit  verifying  the  claim  may  be  sworn  before  the 
claimant's  solicitor.  Pohon  v.  Thompson,  (1917)  26  Man.  L  B 
410. 

The  claim  need  not  give  details  of  the  work  and  materials. 
See  Form  No.  1  in  the  Schedule,  and  Irwin  v.  Beynon,  (1886)  4 
Man.  10.  »         V        / 

"  Objection  is  taken  to  the  description  of  the  residence  of  the 
claimant,  which  shouM' state  in  what  part  of  the  town  of  Minne- 
dosa  he  resides,  but  I  hold  that  when  he  describes  himself  as  of 
the  town  of  Minnedosa,  it  is  quite  sufficient."  Irwin  v.  Beynon, 
aufra,  per  Dubuc,  J. 

"  It  is  also  argued-  that  the  statement  of  claim  does  not  suffi- 
ciently state  who  is  the  reputed  owner,  and  also  the  person  for 
whom  the  work  was  done.  The  statement  of  claim  registered 
states  that  the  plaintiff  claims  a  lien  upon  the  estate  of  Q.  W. 
Beynon,  barrister-at-law.  I  think  this  is  sufficient  and  it  is  also 
in  accordance  with  the  form  given  in  the  Ontario  statute."  Irwin 
T.  Bu/non,  aupra,  per  Dubuc,  J. 

In  Flack  v.  Jeffrey,  (1895)  10  Man.  614,  the  lien  as  filed  stated 
that  the  work  was  commenced  on  a  specified  day  and  that  it  was 
finished  <'on  or  before"  a  certain  other  day.  Held,  following 
Trmx  V.  Diron,  17  0.  B.  356,  and  in  view  of  the  Manitoba  Inter- 
pretation Act,  that  the  statement  was  sufficieni  See  Kelly  v. 
McKenzie.  (1884)  1  Man.  169. 

It  is  sufficient  if  the  claim  states  the  name  of  the  person  whom 
the  claimant  believes  to  be  the  "owner"  of  the  property.  Poison 
v.  Thomson,  (1917)  26  Man.  L.  B.  410. 

16.  What  may  be  iaelnded  in  olaim.— A  claim  for  lien  may 
include  claims  against  any  number  of  properties,  and  any  number 
of  persons  claiming  liens  upon  the  same  property  may  unite  therein, 
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but  where  more  than  one  lien  is  included  in  one  claim  eacl  lien 
shall  be  verified  by  aflSdavifc  as  provided  in  the  last  preceding  sec- 
tion.   B.  8.  M.  c.  110,  s.  16. 

See  Ont.  Act,  section  18,  to  the  same  eflfect.  See  also  Fair, 
dough  V.  Smith,  (1901)  13  Man.  609,  cited  with  the  cases  under 
section  6  of  the  Ontario  Act. 

17.  ClMius  not  to  be  inralidiated  for  infonn«lity.~A  substan- 
tial  coTr-,liance  only  with  the  two  last  preceding  sections  shaU  be 
required,  and  no  lien  shaU  be  invalidated  by  reason  of  failure  to 
comply  with  any  of  the  requisites  of  the  said  sections,  unless  in  the 
opmion  of  a  judge  the  owner,  contractor  or  subcontractor,  mort- 
gagee or  other  person,  as  the  case  may  be,  is  prejudiced  thereby, 
and  then  only  to  the  extent  to  which  he  is  thereby  prejudiced. 

(2)  lieai  mut  be  regirtered.— Nothing  in  this  section  con- 
tamed  shall  be  construed  as  dispensing  with  registration  of  the 
lien  required  by  this  Act.  B.  S.  M.  c.  110,  s.  17;  3  Geo.  V.,  c.  32, 
s.  4. 

See  Ont.  Act,  section  IS  to  the  same  eflfect 

In  fioJoci  V.  Peters.  (1900)  13  Man.  124.  the  facts  in  which 
are  stated  under  section  20,  post,  it  was  held  that  although  «  S  's  " 
claim  was  from  1st  August  to  2rth  October,  he  might  claim  "for 

7i*i,  ri''"°'  *°  ^'*  ^"^^  "'^*»«  «''°'«  °°«  ^ere  prejudiced 
and  that  the  onus  was  on  the  person  to  show  his  being  prejudiced 
A  substantial  compliance  with  the  terms  of  the  statute  as  to 
tibe  prescnb^  form  of  Hen  is  si^cient  to  enable  the  lien  to  attach. 

S    C    B    86^  ^"""^'^  ^'  ^'^''^'^'  ^^^^"^  ^  ^"^ 

f„n  ™"r,*  */**^'  objection  to  a  lien  that  it  was  registered  against 
1^-".  i  "'^'-  '*  ^'"^  ""''  °°  fraudulent  intent  and  no  L  i. 
mT  iTb  "JiJ"^"''^^  ^^"''^^-     ^"^'^  ^-  Tf^omson,  (1917)  26 

18.  lien  to  be  ngirtered  u  an  eBciunbnuiDe.-The  registrar, 
upon  payment  of  his  fee,  shaU  register  the  claim,  so  that  the  same 
may  appear  as  an  encumbrance  against  the  land  therein  described. 


''ryj:v* 
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(8)  Pw  for  r.firtr»tiOE.-The  fee  for  pegi«t«ti<m  of  a  cUim 
of  hen  for  wages  ahftU  be  twenty-flw  cents.    B.  S.  M.  c.  110,  s.  18. 
See  Ont.  Act,  section  20,  to  the  same  effect 

19.  Penott  registeriBK  •  pnwhMer  pro  tMito.— Where  a  claim 
for  lien  is  so  registered,  the  person  entitled  to  the  lien  shall  be 
deemed  a  purchaser  pro  tmto.  and  within  the  provisions  of  «  The 
Registry  Act";  but,  except  as  herein  otherwise  provided,  "The 
Begistiy  Act"  shall  not  apply  to  any  lien  arising  under  *his  Act 
B.  S.  M.  c.  210,  s.  19. 

See  Ont.  Act,  section  21,  to  the  same  effect. 

80.  Claiiu  for  Uew,,  wImb  to  be  refi.terod.-A  claim  for  lien 
by  a  contractor  or  sub-contractor  may,  in  cases  not  otherwise  pro- 
vided for,  be  registered  before  or  during  the  performance  of  the 
contract  or  within  thirty  days  after  the  completion  thereof. 

(2)  A  claim  for  lien  for  materials  may  be  registered  before 
or  during  the  furnishing  or  placim  ;hereof  or  within  thirty  days 
after  the  furnishing  or  placing  of  Jie  last  material  so  furnished 
or  placed. 

(3)  A  claim  for  lien  for  services  may  be  registered  at  any  time 
during  the  performance  of  the  service  or  within  thirty  days  after 
the  completion  of  the  service. 

(4)  A  claim  for  lien  for  wages  may  be  registered  at  any  time 
during  th«  performance  of  the  work  for  which  such  wages  are 
claimed,  or  within  thirty  days  after  the  last  day's  work  for  which 
the  lien  is  claimed.    B,  S.  M.  c.  110,  s.  20. 

See  Ont  Act,  section  22,  to  the  same  effect. 

"Completion"  means  "substantial  completion."  See  Kelly 
y  McKemie.  (1884)  1  Man.  169;  McLennan  v.  Winnipeg.  (1882) 
3  Man.  474;  Irwin  v.  Beynon,  (1886)  4  Man.  10.  See  also  notes 
under  section  22,  Ont.  Act 

The  plaintiff  quit  work  on  an  elevator,  it  being  understood 
that  he  should  return  and  finish  his  contract  when  the  elevator 
was  far  enough  advanced  to  allow  him  to  test  the  machinery 
which  he  had  placed  in  it    When  the  plaintiff's  men  returned 
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after  hig  last  work  J-^il^*'  ''"*  "**'«  *''"'>  thirty  days 
upon  S   e^LZ^t  tt  H«r  "  *''  ^'"**«'-    '*  -"  l>«ld 
be  enforced      It  wa/heM    nl'""  ''^r**?^  '"  ""«  "'^  «>«Id 
for  the  registratl::;  ctllr  ie'n^^,^'JSll  20  d"?  f^*^^ 
.mence  to  run  until  tl,««.  1,0.  k.  /  section  20  does  not  com- 

tract  as  wouwtut  The'l^rt^tr^  °'  ^'^  '^"■ 
the  whole  amount  due  llereundpr  n  ^'°  *°  **'*^°°  '»' 
(1907)  39  Can.  S.  C  R  m  ^w,^"^/'  ^"""^  «~'»  <^«- 
<?o«/  Co.,  (1910)  13  WLR.^21      *""'"■  "'  ^""'''  ^"'  ^«' 

that'^httitLt'^t Jiri  '  ""-'^  '''  ''  ^"  ^-^'^ 
during  the  prog^  ofthe  wn^^^^  ««  reqmred  from  time  to  time 

the  whole  supXTach  sife  T.  '  °°\""^'''  *  *=***'*"*'*  "'^"^^ 

separa.  regiS;|rrBtsr.rr.  p^;XT)^7£ 

l^eld  i/ot  applicle'^Vtll'  J  Pet^^'JlT;*"^' 
aj  follows :  In  1899  defendant  boughn:;d  X'aif  Jrt  *",  "'" 
chase  money.  There  was  no  convevan^  H«  ^  a  ^^  °'  P"" 
with  plaintiff  to  hn.l^  «     «o  conveyance.     He  made  a  contract 

and  fiS  on'^t^^f's^pt^Lr^'C^  "'"'  •'•^^^  ^°  "^"'^ 
22nd  of  September  and  fl^?/'  *  !  *°  '"^  registered  on  the  ' 
November.  TW  w«  n^  TJ  **"  °/  ^"  ^*'^*"'  °°  the  2nd  of 
fixed.  «S."^;i!nr^  tol'nT'  ,^PP?'»*"'«''t  and  trial  duly 
from  time  to  timrLlev  w!f ^  ^"*^'^'  °°  """^^  «°d  did  sj 
2rth  of  October  Xe^L?     "'^"Ibetween  16th  of  June  and 

August    1899  »„H  iJl   ^     ''*'"°^  '"*"  «'  *300  0°  the  5th  of 
^uguBi,   iHs>a,  and  took  mortgage  for  §435      a  /1o„j  *    j  *    ^ 

was  executed  on  the  18th  of  rw  il  ^  ^"^  ***  defendant 

advanced  by  «  S  *  «  fi  J »°  „?!^^'"  ''•*'°  '•«""°'°«  »13«  ^as 
of  November  1899  ^LLa  T^V^  registered  on  the  7th 
the  3rdTocto^r  fof^S  „'"'':**^  *"  ^'^'^  "'"P^^y  0° 
October.  1899  SeXt  L  oTf^.*""  "'  '"^'^'^^  ««*^  «' 
for  solicitor's  fee.  DZda"  ^^rtg^JedTn  bV'''' 
^•1.-,    date.    17th    Noven^r,    iSr.l\ti?toiS  "l^S 
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November,  1889.  Defendant  conveyed  to  "  W."  on  30th  January 
1900,  registered  Ist  February,  1900.  AU  these  parties  were 
brought  in  by  notice  of  trial  and  appeared  by  counsel. 

Held,  under  sections  80  (2),  21,  88,  81,  32,  87  (1)  and  (2), 
that  "S.'s"  claim  could  be  realized  in  this  action,  although  he 
was  not  a  party  to  it,  and  there  was  no  binding  contract  to  deliver 
the  materials,  the  several  orders  being  so  linked  together  as  to 
constitute  one  cause  of  action.  The  time  ran  from  the  supplv 
of  the  last  materials.  "  ' 

Also,  that  incumbrancers  other  than  lienholders  might  be 
dealt  with  in  this  action.  Bank  of  Montreal  v.  Haffn«r  (1884) 
10  A.  B.  69^,  and  McVean  v.  Tiffin.  (1885)  18  A.  B.  1,  modified  by 
section  23  of  Ontario  Act.  If  the  work  is  done  in  good  faith,  and 
in  order  to  complete  the  building,  and  not  colorably  to  revive  the 
hen,  the  time  begins  to  nm  from  the  completion  of  such  work  and 
from  delivery  of  the  last  materials  supplied  in  performing  it. 
Steinman  v.  Ko8cuk,  (1906)  4  W.  L.  B.  614. 

The  plaintiff's  right  to  a  lien  depended  on  whether  they  were 
entitled  to  reckon  the  thir^  days  after  the  completion  of  their 
contract,  from  the  doing  of  a  small  job  of  pointing  some  stonework 
at  the  request  of  the  owner  more  than  thirty  days  after  the  com- 
pletion of  all  tb9  rest  of  the  work.  It  was  held  that  they  were  so 
entitled.    Brynjolfsen  v.  Oddsen,  (1916)  27  Man.  L.  B.  390. 

When  materials  are  delivered  to  a  contractor  under  one  con- 
tract covering  them  all,  the  time  for  filing  the  lien  for  all  runs 
from  the  last  delivery  and  it  is  not  necessary  to  file  separate  liens 
for  each  lot  delivered.  Poison  v.  Thornton.  (1917)  86  Man.  L.  B. 
410. 

Under  this  provision  enabling  claim  for  liens  by  contractors 
or  sub-contractors  to  be  r^tered  within  thirty  days  after  the 
completion  of  "the  contract,"  a  sub-contractor  is  to  register  his 
lien  within  thirty  days  after  the  completion  of  his  contract  with 
the  principal  or  superior  contractor.  Merride  v.  Campbell. 
(1914)  24  Man.  L.  B.  446,  17  D.  L.  B.  416. 

DiTBuajrATiOK  or  laxs. 

81.  Ideas  to  oeaae  if  not  r^iitand  within  time  ized  by  Aet.— 
Every  lien  which  is  not  duly  registered  under  the  provisions  of 
this  Act  shall  absolutely  cease  to  exist  <m  the  expiration  of  the 
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time  hereinbefore  limited  for  the  regiitrttion  thereof.    B  8  M 
c.  110,  ..  81;  8  Geo.  V.,  c.  82,  •.  H. 

See  Out.  Act,  section  23,  to  the  same  effect. 
Sw  Davidson  v.  Campbell.  (1888)  6  Man.  L.  B.  250.  referred 
tp  under  aection  28  of  the  Ontario  Act  reierred 

{Kttvell  v.  Murray,  (1884)  8  Man.  209. 

««•  When  lien  to  cewe  if  Mgiatered  and  not  proceeded  upoa.- 

Bvery  lien  which  ha.  been  duly  registered  under  the  proTisions  of 
this  Act  ihaU  abeolutely  cease  to  exist  after  the  expiration  of 
ninety  days  after  the  work  or  service  has  been  completed  or  ma- 
tenals  hare  been  furnished  or  placed,  or  the  expiry  of  the  period 
of  credit,  where  such  period  is  mentioned  in  the  claim  of  l^en 
registered,  unless  in  the  meantime  an  action  is  commenced,  to  real- 
ize the  claim  under  the  provisions  of  this  Act  or  an  action  is  com- 
menced in  which  the  claim  may  be  realized  under  the  provisions  of 
this  Act,  and  a  certificate  of  lis  pendm,  in  respect  thereof,  issued 
firom  the  court  in  which  the  action  is  brought,  according  to  form 
No.  5  in  the  schedule  hereto,  is  registered  in  the  proper  registry 
oflSce,  or  land  titles  office.    R.  8.  M.  c.  110,  s.  22;  7-8  Ed.  VII.,  c 
*o,  s.  2. 

A  certificate  that  some  title  or  interest  in  the  land  is  called  in 
question,  without  any  reference  to  a  mechanics'  lien,  is  not  a  euffi- 
cient  compliance  with  the  Act.  Curtis  v.  Richardson,  (1909)  18 
Man.  L.  B.  519. 

See  Ont.  Act,  section  24  '(1),  to  the  same  effect. 

An  action  to  realize  the  lien,  commenfed  in  a  judicial  division 

other  than  that  in  which  the  property  affected  is  situated,  though 

inthin  the  ninety  days,  cannot  be  transferred  to  the  County  Court 

of  the  proper  judicial  division  under  sections  73  and  74  of  the 

County  Courts  Act "  so  as  to  confer  upon  it  any  jurisdiction  to 

VZ^Z't  *^«  «il^««°  «f  the  lien.     Meunier  v.  Hinman, 
(1916)  27  Man.  L.  B.  70. 

A  claim,  under  this  section,  cannot  be  "realized"  unless  the 
person  who  is  the  registered  owner  of  the  land  at  the  time  of  the 
commencement  of  the  action  is  made  a  party  to  it,  or  unless  there 
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S.  JTlr*'!  "  ■J*'*^  '•-  "^^  com^nc^J  under  the  pw™ 

U  D.L^'I'aM      ^*  ^~"*'^'  <^"3)  W  Man.  L.  B.  388. 

TiAKsxisuoK  or  Liix. 

u  ,?*■  ."~*'  •*  "•»*•"«— In  the  event  of  the  death  of  •  Uen- 
holder  hu  right  of  lien  d,dl  p«  to  hi.  p.r«n*l  repre«nt.tiTe.; 
•nd  the  nght  of  »  lienholder  mey  be  uaigned  by  any  inetroment 
m  writing.    B.  8.  M.  c.  IIO.  ».  23. 

See  Ont.  Act,  lection  «6,  to  the  mbw  effect. 

DnoHASoi  or  Lntir. 

84.  OiMkttge  of  lie*.— A  lien  nuy  be  diicharged  by  a  receipt 
•igned  by  the  claimant  or  hi«  agent  duly  autboriaed  in  writing 
acknowledging  payment,  and  verified  by  alBdavit  and  regiitered,' 
the  fee.  for  rooh  registration  being  the  same  as  for  registering  . 
claim  of  lien.  ^ 

(«)  UnxUj  m  tajmnt  late  eoart  aad  vMatiar  U«  tktrMa 
-Upon  application  a  judge  may  receive  security  or  payment  into 
cfturt  in  lieu  of  the  amount  of  the  claim,  and  may  thereupon  vacate 
the  registration  of  the  lien. 

(8)  Taeatiar  wflitration  en  other  grwrnds—The  judge  may 
vacate  the  said  registration  upon  any  other  ground.  B.  S  M  c 
no.  s.  24,  part;  7-8  Ed.  VII..  c.  28,  s.  3;  3  Gteo.  V.,  c  82,  s..  5,  6. 

M.  Certain  aots  not  to  prejndioe  right  to  enforce  lien.— The 
taking  of  any  security  for,  or  the  acceptance  of  any  promissory 
note  for,  or  the  taking  of  any  other  acknowledgment  of,  the  claim, 
or  the  giving  of  time  for  the  payment  of  the  claim,  or  the  taking 
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•mrlt,  d»r!l,°  vfT^  ™*  immMorj  not.,  or  otlw 

DI8COVEBT. 

«••  UttlutUm  to  be  catitlad  to  intarm^tt^  « 

to  tonu  at  a«H*^^     *   "•"Mw  w  laionnttioB  from  ownon  u 

ploced.  «nd  If  „ch  owner  or  his  .aid  agent  .h.U  not,  .t 
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the  time  of  raoh  duuad  or  within  «  immouM*  timt  tbwNftor, 
iaforat  tht  pmon  nuking  raeh  d«nund  of  th*  ttmu  of  roeh 
contract  or  agreement  and  the  amonnt  due  and  unpaid  u))on  iiuch 
contract  or  agreement,  or  ihall  intentionally  or  knowingly  falwly 
state  the  tennt  of  laid  contract  or  agreement  or  the  amount  due 
or  unpaid  thereon;  and  if  the  perwn  cUiming  the  Hen  luetain  1o«m 
by  reaMn  of  tuch  refuMl  or  neglect  or  falie  itatement,  uid  owner 
•hall  be  liable  to  him  in  an  action  therefor  to  the  amount  of  «uth 
lou. 

(t)  Older  for  iaapMtioB  of  eontrMt  by  Uaaholdart.— A  judge 
may  on  a  Summary  application  at  any  time  before  or  after  any 
action  it  commenced  for  the  enforcement  of  auch  lien,  make  an 
order  for  the  owner  ob  his  agent  to  produce  and  allow  any  lien- 
holder  to  inipect  any  rach  contract,  and  may  make  inch  order  as 
to  the  coita  of  such  application  and  otherwise  as  may  be  just. 
B.  S.  M.  c.  110,  ss.  26,  26;  3  Qeo.  V.  c.  82,  s.  7. 

See  Ont.  Act,  section  80,  to  the  same  effect. 

Emowcnaaxn  or  Lnax. 

Vr.  IMm  to  be  XMliiad  is  Gouty  Court.— A  lien  created  by 
this  Act,  wfaateTer  the  amount  thereof,  may  be  realised  by  action 
in  the  County  Court  of  the  judicial  dirision  in  which  the  property 
affected  by  the  lien  is  situated,  according  to  the  ordinary  procedure 
of  such  court,  except  where  the  same  is  Taried  by  thia  Act.  8  Geo. 
v.,  c.  88,  B.  1  (27). 

See  Meunier  t.  Hinman,  (1916)  27  Man.  L.  B.  69,  noted  under 
section  22,  ante. 

See  .Ont.  Act,  section  31  (1),  (4),  to  the  same  effect. 

See  Rohoch  v.  Peter$,  (1900)  18  Man.  124,  where ,  parties 
were  brought  in  by  notice  of  trial.  Under  a  former  Act,  where 
any  material  amendment  to  a  bill  was  made,  the  amended  bill 
had  to  be  registered  as  a  Ju  pendens  within  the  time  prescribed 
for  r^stration,  or  the  lien  would  cease.  Thus  in  Davidson  v. 
Campbell,  (1888)  6  Man.  250,  the  bill  alleged  a  contract  with 
defendant  "C."   for   the    performance   of    certain  work  in  the 
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iff 

»netton  of  •  bailding  apon  land  of  «•  r »»    b-  j 

•fter  the  time  for  fllL  S.  biJl  had  .1..^^  !LTf '^^"^  "**• 
that  their  co«tr«>t  wiS'^'S  Si  d^fen'&t  Jnd Td^-T* 
Juid  contrtded  with  "  C  "  foi.  ♦h-  -!^«  *  ."  '""  "^D.,"  who 
thtt.  changing  S  pwition  f^m^'°°*'*'  *•••  '"•°'*  »>«'W'»ft 
No  new  certilcTe  S  ^ZdJ^wJ^^^'uV  "^"t'^toS! 
could  not  rely  upon  the  £^  wn    ^'    "*J'^'  *•*•*  ^'^  i>'*i»«ff 

/rr...  T.  Bejfnon.  (1886)  4  Man  10        "**"'*•*•  w-wgMtration. 

the  contracS;'rnv^ed  ^I^iSiti:;:^''^,  Ve^'^;?*''*^'  '*'''»* 
i«  neither  a  necewa,^  nor  a  prow^Tattr  ^^  •  P""'**^' 

commenced  to  realize  the  lienTJk!^'-^-^'  '**'"°  •'te"'*^^ 
relief  againit  him     Ahh„„lK  *^     ?  ?'•?"*»*  ~«>d  not  have  any 

ited  to^e  amrnt  due  by  fhe^w^'^f  *''  '^'^°'  *'»»'"»  »«  ^^^ 
«d  he  would  Ze  to  pX  wh.t  S"*^  V^L^  «>•  ""t'^*)'. 
would  not  ju.tify  iaiing  tS  rrilll'  •"^•''*«^»*"  ^".  y*t  thai 
tiff  could  Jrove'thT  iS^dZ  .-^  ^'^'.1^''  "  ""'  P'""* 

or  of  the  Dlainhff  ,*  -^  i  »»•  •olicitor  who  inuee  the  same 
hI^  the  statement  of  chum,  file  in  the  office  of  the    . 
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court  •  ■tetement  of  defence,  entitied  in  the  oonrt  and  oanie,  show- 
ing  clearly  and  condady  the  nature  of  hia  defenee,  and  Mrre  on 
the  plaintiff  at  hia  aolicitor  a  copy  thereof,  and  if  he  fafl  to  do 
eo  he  shall,  nnleaa  othenriM  ordered  by  a  jndge,  be  precluded  from 
disputing  tiie  plaintiff*!  claim  and  rij^t  to  a  lien,  and  the  plaintiff 
shall  have  the  right  to  liga  interlocutory  judgment  against  the 
defendant  in  a  manner  similar  to  the  signing  of  such  judgment  in 
an  action  in  the  Court  of  King's  Bench. 

(2)  The  defoidant  may,  in  a  proper  case,  be  allowed  in  to 
defend  by  order  of  the  judge  upon  sucb  temu  as  he  shall  think 
just.    3  Geo.  v.,  c.  82,  s.  1  (80), 

SI.  Votioe  of  addraii^— The  statement  of  defence,  and  the 
copy  thereof  serred,  shaU  contain  or  have  endorsed  upon  it  a  notice 
giving  the  name  and  address  of  the  solicitor  who  files  the  same,  or 
of  the  defendant  Lf  filed  l>y  the  defendant  in  person.  8  Geo.  Y.,  c. 
82,  s.  1(81). 

8S.  Aotiok  shall  noon  for  b«i«tt  of  a!l  liaBholdan^— It  shall 
not  be  necessary  to  make  any  lienholders  parties  defendant  to  the 
action,  but  all  lienholders  served  with  the  notice  of  trial  shall  for 
all  purposes  be  treated  as  if  tiwy  were  parties  to  the  action.  3  Geo. 
v.,  c.  82,  s.  1  (82). 

8S.  Ueaholden  may  join  ia  uitian, — ^Any  number  of  lien- 
holders flft'iw'wg  liens  on  the  same  property  may  join  in  an  action, 
and  any  action  brotigfat  by  a  limiholder  shall  be  taken  to  be  brought 
m  behalf  of  all  other  lienholders  on  the  property  in  question.  3 
Geo.  v.,  c.  82,  s.  1  (88). 

The  expression  "  lienholder "  in  this  section  means  a  person 
having  a  lien  which  was  valid  at  the  time  of  commencing  hia 
action,  so  that  when,  in  an  action  commenced  by  a  lien  claimant  it 
is  decided  that  he  hiid  no  valid  lien  and  no  action  was  oommsnced 
within  the  time  prescribed  by  section  22  of  this  Act  by  any  other 
person  claiming  a  lien  vn  the  same  property,  all  the  liens  upon  it 
must  ^ail.  BuUdm  Supply  Co.  r.  HuddU$tone,  (1916)  25  Man. 
L.  B.  718. 
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II  Appetatfaf  d«7  for  triid.-Aftep  the  fflin,  wd  Nrvice  of 
fame  «.d  pl^  for  the  trul  of  the  mrtion.  which  time  myTlhJ 

(19S;  ^iTtl  If""' "  """•  ^  ^ '''  ••«>  ^-  -•  «-^ 

«.  Serrioe  of  wrtiM  of  triU—The  party  obtaining  rod.  an- 
^mtoent  duU,  at  leaat  eight  dear  day.'^reZ^  ^  Z 
the  trid  (unleM  the  judge  direct,  that  a  diorter  notice  may  be 

10  an  Sd^edde  A  to  this  Act,  upon  the  «didtors  f^  the  parti- 
who  appear  by  wHdtors,  and  on  aU  lienholdere  known  to  himwho 

have  repatered  their  liena  aa  required  by  thia  Act,  and  on  aU  other 
per«,n.  having  any  registered  diarges,  incunArance  or  daima  on 

pe«ood^y  m  the  .aid  action;  and  rod.  «rno.  dudl  be  ^eriL. 
mde«  otherwue  directed  by  the  judge  or  local  judge  who  Vto^ 

the  ««,  who  may,  in  lieu  of  perwnal  service,  direct  in  what  man. 
ner  the  notice  of  trial  may  be  wrved. 

See  Ont  Act;  notion  87,  to  the  ume  effect. 

m.  Every  lienholder  not  already  a  plaintiff  in  the  action,  duU 

mthin  ux  day.  after  being  nrved  with  the  notice  of  trial  file  in  the 

(ffloe  of  the  court  a  .tatement  .bowing  the  ground,  and  particular. 

Jlf^l""^  if  he  ftil  to  do  «>,  he  d.all,  unle«  otherwin 

ordered  by  the  judge,  be  preduded  from  awerting  hi.  lien. 

»7.  On  the  day  fixed  for  the  trial,  or  on  rod.  other  day  to 
wh,d.  the  trial  may  be  adjourned,  the  judge  shall  proceed  to  try 
the  action,  and  aU  quertion.  whid.  arim  therein,  or  whidi  are  nece.- 
saiy  to  be  tried,  to  completely  dispoM  of  the  action,  and  to  adjuat 
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W 


the  rights  •nd  liabilities  of  the  penoni  appearing  before  him,  or 
upon  whom  the  notice  of  trial  has  been  served,  and  at  the  trial  shall 
take  all  accounts,  make  all  inqniriee,  and  give  all  directions,  and  do 
all  things  necessary  to  try  and  otherwise  finally  dispose  of  the  ac- 
tion and  of  all  matters,  questions  and  accounts  arising  in  the  action 
or  at  the  trial,  and  to  adjust  the  rights  and  liabilities  of  and  give 
all  necessary  relief  to  all  parties  to  the  action,  or  which  have  been 
served  with  the  notice  of  trial,  and  shall  embody  all  the  results  in 
the  judgment.    3  Geo.  V.,  c.  32,  s.  1  (37). 

When  the  plaintiff  in  an  action  to  realize  upon  a  mechanics' 
lien  intends  to  dispute  the  right  of  a  prior  mortgagee  to  priority 
for  more  than  the  actual  value  of  the  land  at  the  time  the  improve- 
ments were  commenced,  it  is  not  necessary  to  make  the  mor^^ee 
a  party  to  the  action  in,the  first  place,  but  the  notice  of  trial  may, 
under  section  36,  be  served  upon  the  mor^agee  and  the  question 
of  priority  and  for  what  amount  may  be  determined  at  the  trial. 
Dominion  Lumber  A  Fuel  Co.  v.  Paskov.  29  Man.  L.  R.  325, 
(1919)  1  W.  W.  B.  667.  In  this  case  the  plaintiff  had  joined  the 
mortgagee  as  a  defendant  to  the  action  and  in  his  statement  of 
claim  had  expressly  conceded  priority  for  the  whole  amount  of  the 
mortgage.  It  was  held  that  unless  the  mortgagee  could  show  that 
it  had  been  induced  to  alter  its  position  to  its  prejudice  in  conse- 
quence of  that  concession,  the  plaintiff  should  be  permitted  to 
amend. 

38.  Sale  may  be  (odered.— The  judge  may,  in  the  judgment, 
order  that  the  estate  or  interest  charged  with  the  lien  may  be  sold, 
and  may  direct  the  sale  to  take  place  at  any  time  after  judgment, 
allowing,  however,  a  reasonable  time  for  advertising  such  sale. 

(2)  The  judge  may  also  direct  the  sale  of  any  materials  and 
authorize  the  removal  thereof.    3  Geo.  V.,  c.  82,  s.  1  (38). 

88.  Xeport  on  sale.— When  a  sale  is  had,  the  moneys  arising 
therefrom  shall  be  paid  into  oourt  to  the  credit  of  the  action,  and 
the  judge  shall  make  a  r^wrt  on  sale  and  therein  direct  to  whom 
the  mpneys  in  court  shall  he  paid,  and  may  add  to  the  claim  of  the 
person  conducting  the  sale  his  actual  disbursements  incurred  in 
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comiecHon  thewwith;  «d.  wh«.  ,„fflcient  to  satisfy  the  judgment 
•nd  costs  IS  not  realised  ttota  the  sale,  he  shall  irtifv  wT? 

f«r  !fi  ^"^  »«»«.-The  judge  may  make  all  necessary  orders 
for  tte  completion  of  the  sale,  and  for  vesting  the  propertT  TtZ 
purchaser.    8  Geo.  V.,  c.  82,  s.  1  (39).  ^   ^^      *' 

40.  Oeideiuiy  moremble  by  xm»l  Mooeas.— All  i«H««.„*  • 
fsTor  of  lienholders  shall  adiudL  rt^  ^^  Judgments  in 

somdlv  li«M-  #  '^' "^  aajudge  that  the  person  or  persons  per- 

^^L  t\  ^  "°"'"*  "'  ^^  '""^^^^  *«U  pay  "y  de- 
ficiency which  may  remain  after  sale  of  the  propert7.djud^ 
to  be  sold;  and.  whenever  on  sudi  sale  sufficient  to  satis^T 
ju^t  and  coat,  is  not  reali«d  therefrom,  the  defil"  Syt 
i«om«i  against  the  p«>perty  of  such  per«>n  or  person  b^tb! 
«««1  process  of  the  court.  3  Geo.  V..  c.  32.  s.  1  (40^^^ 
See  Ont  Act,  section  48.  to  the  same  effect. 

anttLlfSTf  ^'"•"*  ''*•"  "•"  '•a^-Whenever  any  claim- 

0^  r^rTTi.     !^  "; "°  *  ^"^•^  '°^«»«"*  «««^t  the  party 
or  p«*ies  to  the  action  for  such  sum  or  sums  as  may  appear  rS 

•gwnrtmch  parly  or  parties.    «  Geo.  V..  c.  38.  «.  1  (4i). 
See  Ont.  Act,  section  49.  to  the  same  effect. 

w..  ^  ^^!!'^  «l«i«  to  b.  proTed  .iter  triiO-Any  lienholder 
who  has  not  iwoved  his  daim  At  «»  +w-i  "ennoiaer, 

the  inHo-  .1,^7^  ^  ^^  "*  *™^  "*y'  o»  application  to 
fte  judge  who  tried  theaction  and  on  such  terms  as  to  costs  and 
^her^as  may  be  Just,  be  let  in  to  prove  his  claim  at  Zy^e 

i^Z^    claim  IS  proved  and  allowed,  the  judge  shall  amend  th 
udgmen*  so  as  to  include  such  chdm  therein.    8  Geo.  V.,  c.  32 
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4S.  CoMolMatiw  of  wttaM^Whew  mora  tfau  one  actum  u 
hrought  to  mliK  Ikna  in  iMpeet  of  the  Muna  property,  «  judge 
my,  on  «he  appUottion  of  any  parly  to  any  one  of  niolt  ie^one,  or 
on  the  application  of  any  other,  person  interertud,  i««».rM1date  neb 
action*  into  one  action,  and  may  give  the  conduct  of  the  conaoli- 
dated  action  to  any  plaintiff  in  hia  diacretion.  3  Geo.  V..  c.  38  • 
1  (48).  .   '   ' 

44.  Oaixiage  of  prooeedingi.— The  jndge,  on  the  application  of 
any  lienholder  entitled  to  the  benefit  of  the  action,  may  make  an 
order  giving  rach  lienholder  tiie  carriage  of  the  proceedings,  and 
soch  lienholder  ahaU  thereafter  for  aU  purpoees  be  deemed  to  be 
flje  idaintiff  in  the  action.  8  Geo.  V.,  e.  88,  a.  1  (44). 

a.  When  jvdgMHit'iaaL— In  actions  where  the  tbtal  amount 
of  flie  claims  of  tlie  {daintiff  and  aU  other  persons  claiming  liens 
is  (me  hundred  dollars  or  less^  the  judgment  at  the  trial  dull  be 
final,  binding  and  without  appeal,  except  that,  upon  application 
within  fourteen  days  after  judgment  is  pronounced,  the  judge  who 


tried  the  action  may  grant  a  new  trial    8  Geo.  V., 


c.  88,  a.  1  (46). 


46.  WkMi  ftppaal  Iia8.^In  actions  where  Uie  total  amount  of 
the  daims  of  the  plaintiff  and  aU  other  persons  daiming  Uens 
exceeds  one  hundred  dollars,  any  person  affected  by  the  judgment 
may  appeal  therefrom  to  tiie  Court  of  Appeal,  whose  judgment 
ahaU  be  fbial  and  binding,  and  no  appeal  shaU  lie  thersfrom.  The 
iwooedure  on  such  appeal  diall  be  the  same  as  in  ordinary  cases  of 
appeal  from  the  County  Court    3  Geo.  V.,  c.  38,  s.  1  (46). 

See  Crown  Grain  Co.  r.  Daf.  (1908)  A.  C.  604,  declaring  the 
limitation  of  the  right  of  appeal  «I^  vire$. 

47.  Uidt  of  eoits  to  pl«intiff.^The  costs  of  the  action  awarded 
by  the  judge  trying  the  action  shall  not  exceed  in  the  aggregate  an 
amount  equal  to  twenty-flTc  per  cent  of  the  amount  of  the  judg- 
ment, besides  actual  disbursements,  and  riiaU  be  in  addition  to  the 
amount  of  the  judgment,  and  shall  be  apportioned  and  borne  as 
the  judge  may  direct.    3  Geo.  V.,  c.  38,  s.  1  (47). 
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m^Hu^T^  ^^  ^'•*''  ^"^  ^-  «'<**«««'■  18  Man.  L.  B 
*i»,  Uumphrejfs  V.  Cleave,  16  Man  L  B  S4-  rJju    C^     .^ 
17  Man.  L.  B.  575.  ^^  K.  »3,  £«&«,<*  v.  ^dam,, 

«^  eort.  Adl  not  exceed  in  the  .«p«g.te  «,  amonnt^naT^' 

n^t^I? ""  T;:'^'  ''•™  '^ «» p^*^"*  »d  other's! 

"™eirr"^        di«b„.ment«,  and  .hall  be  apportioned  and 
borne  as  the  judge  niay  direct    3  Geo.  V.,  c.  38,  s.  1 V48).  - 

n^^TL  '"^JZ"^  '•"  -^l  "ot  be  deemed  disbur^- 
»«ato^und*r  the  next  two  preceding  .eetiona.    3  Geo.  V.,  c.  82,  .. 

».  iMtt  ezpeiuiT.  oouN  to  be  t.kMi._If  the  Ie«^t  exnen 
^  k«t  expenaxve  conn*  had  been  taken.    8  Geo.  V.,  c,  88,  ..  1 

to  if'  ^^  ***'''**~  •*  i^«e.-The  corte  of  and  incidental 
wMe  proTided  for,  diall  be  in  the  diwretion  of  the  judge  to  whom 
8.  1  (61).    Bepealed.    See  c  60  of  the  Statutes  of  1914,  post. 

ai.  Cort.  of  TacrtlBf  lieii.-Where  a  lien  is  discharwd  or 
^ed  ^^r  section  84  of  this  Act,  or  when  in  an^:^.^: 
ment  is  giyen  m  f«Tor  of  or  ag«n«t  a  claim  for  a  lien,  the  iud« 

tiie  Im  or  for  ^tmg  the  registration  thereof.    3  Geo.  Y.,  c.  ^. 

a^n^'t      '^'^""^"'•^^^'"-''•"t'-ffl- 
cieBt  postage  .tamps  to  prepay  a  return  registered  letter  .haU 
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be  tachMed  with  every  reqoiaition  fo»  oheqaet.    S  Geo.  V..  c.  H 
••  1  (58).  ' 

«4.  Wiuipeff  MtioBi  aay  be  nfuxed  to  referee  of  XA-Lln 
tt  ection  brought  in  the  County  Court  of  the  judicial  diririon  of 
Wumipeg,  a  judge  of  the  said  court  may  refer  tiu*  action  to  the 
referee  in  chamber,  of  the  Court  of  King*.  Bench,  who  thereupon 
•haU  have  the  lame  powers  and  juriadiotion  to  hear  and  diapow 
of  the  action  and  aU  matters  and  questions  therein  involved  as  a 
judge  would  have  under  this  Act,  and  his  judgment  shall  he  sub- 
ject to  the  same  right  df  appeal,  bat  the  action  shill  oontiaue  to  be 
•n  action  in  the  County  Court,  and  the  proceedings  ihall  be  in- 
tituled and  taken  therein,  and  in  aU  other  respects  such  proceed- 
ings shall  be  the  same  as  if  the  action  had  not  been  so  referred  3 
Geo.  v.,  c.  38,  s.  1  (54^ 

U.  Xinr^  B«uk  pitMtifie  t*  bo  aiUptei  in  oertldi  eaaea.^^In 
imy  casd  not  satisfactorily  covered  by  the  proceduie  provided  for 
by  this  Act  or  by  the  ordinary  procedure  of  the  County  Court, 
the  practice  and  procedure  of  the  Court  of  King's  Bench  may  b^ 
•dopted  and  applied.  3  Geo.  V.,  &  88,  s.  1  (66). 

*e.  Itew.— The  forms  in  the  schedule  hereto,  or  forms  similar 
or  to  the  like  ei&ct,  may  be  adopted  in  allprtjeedings  under  this 
Act.    3  Geo.  v.,  c.  38,  s.  1  (86). 


■.^5-Wyr%^* 


xacHiirios'  umk  act  of  makitoba. 
CHAPTEB  60. 
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A»  Act  TO  amikd  "  Tm  MiohakW  and  WAOi-KAMraBg-  Libk 

Act." 

(Aa$enM  to  Fehnmry  ind.  1914.) 

H^^lHh^'^'  ^^:^^r^  *»»  -dvice  «.d  con«,nt  of  the 
t    if?^'''*'^*i^"*°'"yo' Manitoba,  enacts  M  follows  — 
1.  Section  fil  of  «  Tke  Medumics'  «.d  Wnge^wnenf Ten  Act " 

being  chapter  126  of  the  fievieed  Statute.  TISStobT  1913   « 
1?  S*^!?  r^..*^  "'"'''^°«  '«»»ti*«*«i  thereforL      '  '^ 

Con^A^^fl        ?^,  "Y^    '*°**^^    '°  "The    County 

^^  5?^«  s5^  ^s  i°«*"  ---  P-- 

2.  This  Act  shall  come  into  force  on  the  day  it  is  assented  to. 


SCHEDULE. 

The  following  is  the  schedule  referred  to  in  this  Act:- 

SOHVUU  A. 

Form  No.  1.— (Sktiok  15.) 
Claim  of  Likn. 

cmt^'uiJr^'  ^  <^Wm««0.  of  {hert  Hate  reridence  of  claim. 
under  the  'Mechaniqp'  and  Wage  Earners'  Lien  AcL'^SmTa 

lid  m^oT^f'^^l  .*'  ^  "  '^''^'^>  ^  ^^'  nndermentionS 
Tt^(hT^.!  !fi^r°?  ''*'*  ^'«"'**  ''^  materials),  that  k 
t  ^iiS!  r  "  f'T*  '^'^Piion  of  tke  nature  of  tke  work  do^ 

nisned)  for  (Awe  ,<«<«  tke  name  and  residence  of  tke  0«r»>«  «««- 


8M 


IBM  ulw  or  MMouMtct^  Lun  nr  "fyMni. 


The  imoant  eUiiMj  m  doe  (m-  to  beoome  dm)  ia  th*  ram 

TlM  following  !•  t  dMcriptiMi  of  tbe  lud  to  bt  i^kugtd  (k$n 
ntout  a  conem  d$imftwn  of  ih*  land  to  h*  ekarftd  sughioit  for 

Whtn  endii  Km  hem  giviu,  inurt:  The  Mid  work  wm  done 
(ormatemle  were  furnished)  on  credit,  and  tbe  period  of  credit 
tf—a  to  expired  (or  will  expire)  on  the  day  of 

Dated  at  .this  day  of  ,  19    . 

{Signaiuro  of  elainumi.) 
B.  8.  M.  e.  110,  sdi.,  form  1. 


FoHH  No.  ».— (SxonoK  16.) 
CiliH  or  Lmr  iob  Waois. 

A.  B.  (namo  of  daimant),  of  (Aere  aUtte  retidtnee  of  claim- 
«•«),  (♦;  *o,  as  amignee  of,  stating  name  and  retidene*  of  auignor) ' 
under  the  "  Mechanics'  and  Wage  Earners'  Lien  Act,"  daims  a  lien 
upon  ^e  estate  of  (here  state  the  name  and  reMenee  of  the  owner 
of  land  upon  whu^  the  lien  is  daimed)  n  the  nndemientioned 
land,  m  respect  of  days'  work  performed  while  in  the  em- 

ployment of  (here  state  the  name  and  residence  of  the  person  upon 
Whose  credit  the  work  was  dons)     >.  or  befcne  the  dw 

of  ,  19    .  ' 

The  amount  daimed  as  due  is  the  sum  of  $ . 

The  following  is  the  description  of  the  land  to  be'diarged 
(here  set  out  a  concise  description  of  ihe  land  to  he  dunrged  suffi. 
<*«**  for  the  purpose  of  reffistraUon). 

Dated  at  .this  day  of  ,  19    . 

(Signature  of  daiwumt.) 
B.  S.  M.  c.  110,  seh.,  form  2. 

IV>BM  Kg.  8.— (Skjuok  16.) 
Clam  of  Lnor  ior  Waobb  by  Siviral  ChcAncAira. 

1  *  following  persons,  under  the  "  Medianics'  and  Wage  Earn- 
ers' Lien  Act,"  diim  a  lien  upon  the  estate  of  (here  state  the  name 


..3  -*      '■■*■. 
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mdntidtnet  of  tkt  omur  of  lottd  upon  whiA  th$  lun  u  al^mtMA^ 

J7SI  kJ^)  "'  '"'"**•"  •'  '*•  -^^  '^'^  «w«.. 

A.  B.  of  (r$tidtnee)  $  £<»  ^.^  _ 

C.  D.  of  (r««f*.c.)  $  ^  SS  r!*"' 

E.  F.  of  (r«««,ca    $  Z  till  ^" 

^  Tb»  following  i.  the  de««ption  of  the  l„d  to  be  dLS?*;« 

^^^'^  .tW-  d.yof  ,19 

(5v«««i»rM  of  tht  uverdl  daimanU.) 
B.  8.  If .  c  110,  ich.,  fonn  8. 


FoBM  No.  4.— (SKmow  15.) 

■AfMDATIT  yBBITTDf G  Cl^lC. 

fortt  in  the  above  (or  annexed)  claim.! 
Sworn  before  me  at  ,  in  ' 

of  ,  thia  day 

«>'  ,19    .  ' 

Or  the  aaid  A.  B.  and  C.  D.  were 
sererally  awom  before  me  at 

'""^  of  ,thia 

day  of  ,  19    . 

Or  the  said  A.  B.  was  sworn  before 
™e  at  in  the 

°*  this  day  of 


19 


fi.  S.  M.  c.  110,  sch.,  form  4. 
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(Fom  No.  S.— (Smtiov  M.) 

CminoAra  or  Lu  ParDurt. 

{BtgU  of  Court  mtd  Cmu$.) 

I  osrtifj  that  th*  aboTt-nuned  plaintiff  Ium  commeBced  aa  ac- 
tion in  tha  abore  court  to  enforce  againat  the  following  land 
(dotcrWnff  it)  a  claim  to  a  nMchanice'  lien  for  | 

Dated  at  ,  thia  -        day  of  .  19    . 

[*>^]  B.  8.  M.  c.  110,  eefa.,  form  6. 


FoBx  No.  6.— (SaonoK  30.) 

I     NoTioi  or  TuAL. 

{StffU  of  Court  and  Cowm.) 

Take  notice  that  thii  action  will  be  tried  at  the  Court  Home  in 
the  of  ,  on  the  daj  of 

by  a  judge  of  this  Court,  and  at  rach  time  and  place  the  said 
judge  will  proceed  to  try  thia  action  and  all  qoeatioBa  which  arise 
in  or  which  are  neceisary  to  be  t-ied  to  comfdetely  diapoae  of  the 
MBM  and  to  adjnat  the  rigfata  and  liabilities  of  the  persons  appear- 
ing before  him,  or  upon  iHiom  this  notice  of  trial  hu  been  serred, 
and  at  such  trial  he  will  take  all  aooonnts,  make  all  inquiries  and 
t^y  all  directions  and  do  all  things  neoeasary  to  try  and  otherwise 
finally  dispose  of  fliis  action,  and  of  all  matters,  queatitms  and 
accounts  arising  therein,  and  wiU  gJTe  all  necessary  reUeJF  to  all 
parties. 

And  further  take  notice  that,  if  you  do  not  appear  at  the  trial 

and  prore  your  claim  (if  any)  ta  prove  your  defence  (if  any)  to 

the  action,  the  proceedings  will  be  taken  in  your  absence  and  you 

may  be  deprived  of  all  benefit  of  the  proceedings  and  your  rights 

.disposed  of  in  your  absence. 

This  is  a  mechanics'  lien  action  brought  by  the  aboTe-named 
plaintiff  against  tiie  above-named  defendants  to  enforce  a 
mechanics'  lien  against  the  following  lands:  (oet  out  dueriptwn 
of  lands) 

This  notice  is  served  by,  etc. 

B.  S.  M.  c.  110,  sdu,  form  10. 
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« 

CHAPTEfi  147. 
B««MCTMro  Mkhanioi'  Luk. 

1.  I«t«iKtt.th«.-Whem«r  the  toUowing  wordt  occur  in 
thu  drnptor  or  m  the  «d»ed«le  thereto,  they  .hiUl  be  coiutrued 
m  the  nunner  hereinafter  menUoned  onleM  •  contrwy  intenUon 
,  appeire : 

tr.i?«  "^*«^-"-" Contractor"  .hdl  me«.  .  per«.n  con- 
trwting  with  or  employed  directiy  by  the  owner  for  the  doing  of 
»or^  or  plwing  or  faruiAing  of  nuchinery  or  m.teri.1.  for  mt 
of  the  pnrpoees  mentioned  in  thie  chapter. 

(«)  "■«b^tmt«."-«Su3w»ntrwtor"  ahdl  mean  a  per- 
son not  contracting  with  or  employed  direcUy  by  the  owner  for 
toe  pwpow.  aforeuid,  bnt  contracting  with  or  employed  by  the 
contractor"  or  nnder  him  by  a  "•u^contractor." 

(8)  ;•0w«,.^^-.'Own.,.»  AaU  extend  to  «.d  include  a  per- 

of  which  the  work  i.  done  or  materials  or  machinery  are  placed 

1  ^:  '*  "'^'^  "^'^  "^  "P«°  ^''««  <'edit.  or  on 
^Z  ^  J'  ''  '^^'^  ''•"*  P""*y  «'  ^^^-t.  0'  'or  who* 
d.r^  benefit  any  .uch  work  is  done,  or  materials  or  machinery 
placed  or  furnished,  and  all  persons  claiming  under  him  whose 
rights  are  acquired  after  the  work  in  respect  of  which  the  lien  is 
claimed  »  commenced,  or  the  materials  or  machineiy  furnished 
nave  been  commenced  to  be  furnished. 
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(4)  "WaffMNnMr.**— "Waft-MnOT"  ■haU  orui  my  pmon 
pcrfonBing  labor  for  wagw,  bjr  tha  daj,  wadt  or  OMWlh  aa  the 
aaaa  flugr  K  and  not  bj  tha  Job.  • 

(6)  "Oa^aij  Oavf-^Conatj  Orart"  in  this  efaaptn  ahaU 
maan  tha  Coanty  Conrt  of  tha  county  in  iHiidi  tha  landa  aooght 
to  ba  affaotad  bj  tha  lian  ara  aitoata. 

(6)  **  YBlga."— "  Jndga  "  ahaU  maan  tha  Jndga  r'  tha  Ooonty 
Court  of  tha  county  in  which  tha  landa  aoo^t  to  ba  aSaotad  by 
tha  lian  ara  aitoata,  or  tha  jndga  of  a  '''onnty  Conrt  bafora  whom 
proccadinga  may  ba  takan  in  caaa  of  tha  aaid  jndga  baing  intar- 
eated  or  ralatad  to  any  of  tha  partiaa. 

(7)  "BatMnr."— "Bagiatrar"  ahaU  maan  tha  ragiatrar  of 
deada  of  tha  oonnty  whara  tha  landa  aongfat  to  ba  afhotad  by  the 
Uan  ara  titaata. 

(8)  "lagMaial."— "Bagiataiad"  dmU  maan  IBad  in  tha  of- 
fica  of  tha  ragiatrar  of  daada  of  tha  coonty  whara  tha  landa  waght 
to  ba  aflbotad  by  tha  lira  ara  aitoata.    67  V.  e.  tS,  a.  I. 

Rae  Ontario  Act,  taction  8.  Tha  Ontario  Act  indodaa  a  moni- 
dpal  corporation  and  a  railway  company  tiider  tha  dallnition  of 
"owner." 

A  paraon  is  not  an  "  owner  "  within  tha  meaning  of  aob-aection 
8  oi  aaction  8  ao  aa  to  make  hia  land  liable  to  a  lira  for  materials 
■opplied  onder  a  contract  with  the  tenant,  for  tha  pnrpoae  of 
adding  to  or  improring  ra  hotel  opon  the  land  in  the  poaaeaaion  of 
the  tanrat  with  an.  q>tira  to  pordiaae,  onleaa  there  ia  something 
in  the  natore  of  a  direct  dealing  betwera  the  owner  and  the  person 
furnishing  tbi  materials.  Mere  knowledge  of,  or  conarat  to,  the 
matwiala  bainj  anpplied,  is  not  enough;  there  most  be  a. request, 
either  express  or  by  implication  from  drcnmstancee,  to  give  rise  to 
the  lien.   Bddi/  Co.  Ltd.  t.  Chamberlain,  (1917)  40  N.  B.  B.  861. 

8.  Agreamnt  not  to  affaat  Un  of  param  not  a  party  tharato.— 

No  agreement  shall  be  held  to  deprive  anyone  otherwise  entitled 
to  a  lien  under  this  chapter,  and  not  a  party  to  the  agreement,  of 
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th.  btn^flt  of  tU  Ikn.  hot  th«  Ikn  dull  atteeh  notwithitondiai 

^J^i»«»«i«l%  ilc-Unka  h.  rigM  M.  „p«„  .g^„.„t  to  the 
contrjiy,  .my  nMdunic,  mtohinbt,  builder.  Ubom,  contractor 
orother  perMD  doii>g  work  apon  or  fumiihing  mteriele.  to  be 
««d  in  the  conetruction,  .Iteration  or  repair  of  any  bnildin.  or 
erection,  or  erecting,  fumidiing  or  placing  machinery  of  any 
Wad  in  np<m  or  in  connection  witi.  any  building,  erwstion  iw 
mint,  duU  by  Tirtue  of  being  .0  employed  or  f umidiing,  hare 
.  li«  for  tiie  price  of  the  work,  machinery  or  materiiUrupon  the 
build^  erection  or  idne  and  ti,.  landa  ojcapied  tiienby  or 
connected  tiierewith.    67  V.  c.  28,  a.  4. 

„#*S!J?!if?''^"'5'**^'**"^*^*»««»»^-    A  number 
of  thin^  niBitioned  in  tiie  Ontario  Act  aa  mibject  to  tiie  UeTaw 

piobaUy  be  held  to  be  corered  by  the  word.,  "  buUdinTorlSn 
it^J^i'^  nS^  "^"^  oTinnectJSe^t^ 

T!»^f^   ******  ^'  *•*•"'  <"**)'  «8  0.  A.  R  415. 
«f  £:« J""^     '  ~°^r^  to  er«!t  two  houae.  for  F.  in  the  dty 
of  llonctco,  one  on  Birch  Street  «id  one  on  Union  Street    0 
fte  da«^t.  daim.  to  hare  be«,  employed  by  O,  anTat  £.' 

mw     Jil\^  ?^  ^  l?^*"*  ®*^*  hou..  to  the  amount^ 

wu  hdd  tiiat  the  hen  on  Hum  two  houm  diould  ban  been  diJ 
^.T^*  "  •.^'«°  ?Jy  •««*-  to  t'ie  houM  upon  or  in  reject  to 
tTi^S,T*  ^^''""^'  '^^'^^  ^^  »«*  i.  done  iTTcoZ 
of  »S.^r  "^fS*^  ~°*'~'*  ***^  ^  «'»«  '«'  the  erection 
41D^bX.  ""•  ''""'''  ^"">  **  ^-  »•  «•  "»J 

Proper^  held  by  tnuteee  for  .diool  purpoies  under  the  pro- 

Perty  ud  therefore  not  exempt  from  the  opemtion  of  the  Mechanics' 


M\ 


^^ 


858 


THI  IJiW  Of  XBOHAMiCB'  UKT8  IN  OASJJU. 


Lien  Act,  •Itfaoiigh  radi  property  is  not  liable  to  be  tdd  under 
execntim.  An  order  for  the  payment  of  money  under  the  Me- 
chanics' Lien  Act  can  be  enforced  in  the  same  way  aa  #  judgment 
by  compelling  the  School  Tnutees  to  make  an  asBessmenC  Tnuteea 
Sdiool  Dist.  No.  8  v.  Connely,  (1918)  41  N.  B.  B.  374. 

5.  lien  to  attseh  to  bviUlbf  ,  eto.— The  lien  shall  attach  upon 
the  estate  and  interest  of  the  owner,  as  defined  by  this  chapter, 
in  the  building,  erection  or  mine  upon  or  in  respect  of  which  tiie 
work  is  done  or  the  materials  or  machinery  placed  or  furnished, 
and  the  land  occupied  thereby  or  connected  therewith.  57  V. 
c.  83,  s.  5. 

See  Ont.  Act,  section  8. 

«.  (1)  lien  for  tlirty  daji*  wige^— Every  wage-earner  who 
performs  labor  for  wages  upon  the  construction,  alteration  or 
•  repairs  of  any  building  or  erection,  or  in  erecting  or  placing 
machinery  of  any  kind  in,  upon,  or  in  connection  with  any  bttild- 
ing,  erection  or  mine,  shall,  to  the  extent  of  the  interest  of  the 
owner,  have,  upon  the  building,  erection  or  mine,  and  the  land 
occupied  ther  '>y  or  connected  therewith,  a  lien  for  such  wages, 
not  exceeding  the  wages  for  thirty  days,  or  a  balance  equal  to  his 
wages  for  thirty  days. 

(8)  liw  for  wt|M  oa  property  of  wife^The  lim  for  wages 
mentioned  in  this  section  shall  attach,  when  the  labor  is  in  respect 
of  a  building,  erection  or  mine  on  property  belonging  to  the  wife 
of  the  person  at  whose  instance  the  work  is  done,  upon  the  estate 
or  interest  of  the  wife  in  such  property  as  well  as  upon  that  of  her 
husband. 

(3)  Deviee  to  defeat  lias  for  mgea  to  be  Toid.— Every  device 
by  an  owner  or  contractor  which  shall  be  adopted  in  order  to 
defeat  the  lien  of  wage-earners  under  this  chapter,  shall,  as 
respects  such  wage-earners,  be  null  and  void.    87  V.  c.  88,  s.  6. 

See  Ont.  Act,  sections  7  and  15. 


'  *■■'-*  ^.'(f^i>V's*«.-sr^'" 
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7.  l«m.tio»  of  p«o.«t«„  «f  price  <«  eomplrtioB  of  oontrMt. 
-The  o^r  shdl,  m  the  .beence  of  a  stipulation  to  the  contrary 
be  entitled  to  retain,  for  a  period  of  thirty  days  after  the  comple- 
tion  of  the  contract — 

(a)  Fifteen  per  centum  of  the  price  to  be  paid  to  the  con- 
tractor when  such  price  does  not  exceed  $1,000 

(b)  Twelve  and  a  half  per  centum  of  the  price  to  be  paid  to 

T^J^^n'  '""^  P"**  "  •"*"«  *^"  <1'W0,  but  does  not 

exceed  $5,000;  and 

(c)  In  all  other  cases,  ten  per  centum  of  the  price  to  be  paid 
to  the  contractor.    67  V.  c.  23,  s.  7. 

See  Ont.  Act,  section  18. 

8.  limit  to  Uan  of  lulHsoatrMtor.-In  case  the  lien  is  claimed 
by  a  subK»„tractor.  the  amount  which  may  be  claimed  in  respect 
thereof  shall  be  limited  to  the  amount  payable  to  the  contractor 
or  sub-contractor  (as  the  case  may  be)  for  whom  the  work  has 
be^done  or  the  materials  or  machinery  have  been  furnished  u- 
placed.    67  V.  c.  23,  s.  8. 

See  Ont  Act,  section  10. 

^l^L^  *"*•  ^^^^"^  •*  "•»  *y  P*y»«t.  np  to  80  per 
o«t.  of  price  iMde  in  food  faith  before  notice  of  Kea—AU  pay- 
menta  up  to  nine^  per  centum  of  the  price  to  be  paid  for  the 
work,  macbneiy  or  materials,  as  defined  by  section  4  of  this  chap- 
ter, made  in  good  faith  by  the  owner  to  the  contractor,  or  by  the 
conta^ctor  to  the  sub-contractor,  or  by  one  sub-contractor  to 
Mother  sub-contractor,  before  notice  in  writing  by  the  person 

t!!!!°l.  ™  •""  '^^  «'"*"  ^  '"'*  °^«^  «>°tractor  or 
.ttb^ntractor  (as  the  case  may  be)  of  the  claim  of  such  person, 
shall  operate  as  a  discharge  pro  ianto  of  the  Uen  created  by  this 
chapter,  but  this  section  shall  not  apply  to  any  payment  made  for 
the  purpose  of  defeating  or  impairing  a  claim  to  a  lien  existing  or 
arising  under  this  chapter. 
Kx.— 28 


^  I  i 
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(8)  litB  «B  10  ptr  ent.  of  prie*  for  torn  daji  aftw  ooq^ktimi 
of  woi^  tte.,  whoro  m  KOtioo  of  lien  Kiren.— A  lien  dudl,  in 
addition  to  all  other, ri^ta  or  remedies  given  by  thit  chapter, 
also  operate  aa  a  charge  to  Uie  extent  of  ten  per  centnntof  the 
price  to  be  paid  by  the  owner  for  the  work,  machinery  or  mater- 
ials as  defined  by  section  4  of  this  chapter,  up  to  ten  days  after 
the  completi(m  of  the  work  or  of  the  delivery  of  the  materials  in 
respect  of  which  such  lien  exists,  and  no  longer,  unless  such  notice 
in  writing  be  given  as  herein  provided. 

(3)  Priority  of  lion  for  wagoi  on  10  ptr  $eat.  of  vrioe  to  oon- 
ixtaUttj—A  lien  for  wages  for  thirty  days  or  for  halance  equal 
to  the  wages  for  thirty  days,  shall,  to  the  extent  of  the  aald  ten 
per  centum  of  the  price  to  be  paid  to  the  contractor,  have  priority 
over  all  other  liens  und^r  this  chapter,  and  over  any  claim  by  the 
o«ner  against  the  contractor  for  or  in  consequence  of  the  failure 
of  the  latter  to  complete  his  contract 

(4)  laereaae  of  poroostafo  where  prioe  doea  aot  otoooi  |1,000 
or  i^oro  price  botwaea  $1,000  tad  |5,000. — When  the  total  price 
to  be  paid  or  contracted  or  agreed  to  be  paid  for  the  whole  of  the 
work,  machinery  or  materials,  as  defined  by  section  4  of  this 
chapter  does  not  exceed  $1,000,  the  three  preceding  sub-aections 
of  this  section  shall  be  read  as  if  the  word  "  ninety  "  was  omitted 
therefrom,  and  the  word  "eighty-five"  inserted  in  lien  thereof, 
and  if  the  word  "ten"  was  omitted  therefrom  and  the  word 
"  fifteen  "  inserted  in  lien  thereof ;  and  where  the  said  total  price 
exceeds  $1,000,  but  does  not  exceed  $6,000,  the  said  first  three 
sub-sections  shall  be  read  as  if  the  word  "ninety"  was  omitted 
therefrom  and  the  word  "eighty-seven  and  a  half"  inserted  in 
lieu  thereof,  and  as  if  the  word  "ten"  was  omitted  therefrom 
and  the  words  "twelve  and  a  half"  inserted  in  lieu  thereof.  67 
V.  c.  23,  s.  9. 

See  Ont.  Act,  section  12. 

10.  OwBor  not  liable  to  sua  groater  thaa  laia  payablo  to  eoa- 
txaotor.— Save  as  herein  provided  the  lien  diall  not  attach  so  aa 


-'rs'-^-'" 


See  Ont  Act,  aectioa  10. 

•««W  ««*,.  -Httto  tti^^^/^  •?■«','  I'" 
nuhed  or  IaImi-  n«^ j     i  "™   matemls   fup. 

.ubject  to  the  ProviBion-Ta^tTrj  t^":::^^^  ^^ 
P«  roto  upon  any  amount  navabl.  h,  .    k  '^  *^*'*'*« 

«d  if  the  owner  thereCZ?l«^.T'  "^^  -^^  ^'^ 

ment  diall  be  deemed  a  Bathtucti^JTlT.  fT.  '^'^  P'^" 
c.  23,8.11.  ""^"^on  pro  <««<<,  of  such  Uen.    67  V. 

See  Ont  Act,  section  12. 
l«.IH«lwk«BdiHmtet.toctamaad«rii»eMi.».«« 

determine  the  dispute  «  ^\^^  ^^«  ^  proceeding,  to 
qn«.tion  the«,in  mari:,^S^;t  1  r*""'  **'  *^*  ««"  "  »  i" 
or  the  iudgeZ  o^e^  if      ^"  *^  P*^°  *=^"°'^«  ^^  ^^ 

Pri^^^'^j^'"'  or  oil.  by  awiwr  wW  f .ii„,  fc, 

STgit^.^l'^^':,^^^^^^  P;--  ^^y  liable  to  tS 
ii  ^  aoHce  as  mentioned  m  aecHnn  ii   #.:i.  *. 

m  m  Ih.  ««™„l  o.t  of  .ny  »,«.),  d„  b,  hi„  to  tt.  p,«„ 


-  /'I 
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primarily  liable  as  aforesaid,  on  account  of  the  work  done,  or  ma- 
teriaLi  or  machinery  furnished  or  placed  in  respect  of  which  the 
debt  arose ;  and  such' payment  if  made  after  the  judgmen<^as  itfore- 
said  (or  if  made  without  any  action  being  previously  brought  or 
dispute  existing,  then,  if  the  debt  in  fact  existed,  and  to  the  extent 
thereof)  shall  operate  as  a  discharge  pro  tanto  of  the  moneys  so  due 
as  aforesaid  to  the  person  primarily  liable.    67  V.  c.  S3,  s.  13. 

14.  ftopertj  not  to  be  remored  wliila  rabjeet  to  lien. — Dur- 
ing the  continuance  of  a  lien,  no  portion  of  the  property  or  mach- 
inery affected  thereby  shall  be  removed  to  the  prejudice  of  the  lien ; 
and  any  attempt  *at  such  removal  may  be  restrained  by  application 
to  the  judge.  Disobedience  of  the  judge's  order  restraining  such 
removal  shall  be  punishable  by  attachment  for  contempt  by  the 
judge  as  in  the  Supreme  Court  for  disobedience  of  an  order  of  a 
judge  of  that  court.    67  V.  c.  83,  s.  14. 

See  Ont.  Act,  section  16. 

10.  (1)  BagittmtioB  of  oUdB  of  lien.— A  claim  of  lien  applic- 
able to  the  case  may  be  registered  in  the  office  of  the  registrar,  and 
shall  state: 

(  k)  The  name  and  residence  of  the  claimant  and  of  the  owner 
of  the  property  to  be  charged,  and  of  the  person  for  whom  and  upon 
whose  credit  the  work  is  done  or  materials  or  machinery  furnished, 
and  the  time  or  period  (if  any  time  is  specified  in  the  contract) 
within  which  the  same  was  or  was  to  be  done  or  furnished ; 

(b)  The  work  done  or  materials  or  machinery  fuQiisbed; 

(c)  The  sum  claimed; 

(d)  The  description  of  the  land  to  be  charged; 

(e)  The  date  of  expiry  of  the  period  of  credit  agreed  to  by  the 
lienholder  for  payment  for  his  work,  materials  or  machinery,  where 
credit  has  been  given. 

(i)  Form  of  elain  of  lien  tn  r^iitratioa.— The  claim  may 
be  in- one  of  the  forms  (1),  («)  and  (3)  given  in  the.  schedule  to 
this  chapter,  and  shall  be  verified  by  the  affidavit  of  the  claimant. 
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or  W.  tgent  or  assignee  having  full  knowledge  of  the  matter. 

Atn  state  that  he  has  snch  knowledge.    57  V.  e.  88,  g.  15. 
See  Out.  Act,  section  17. 

clude  the  clainu,  of  any  number  of  wage-earners  who  may  choose 
to  "»>te^erem  In  such  case  each  claimant  shall  verify  his  claim 
by  h,.  affidavit,  but  need  not  repeat  the  facts  set  out  in  the  claim: 
and  an  affidavit  substantially  in  accordance  with  form  (4)  of  this 
chapter  shall  be  rvfficient.  57  V.  r  43,  ».  ig. 
See  Ont  Act,  tection  18. 

17.  (1 )  Duty  of  regiitnr  to  regirter  oUia  of  U«n.-The  regis- 
trar, upon  payment  of  his  fees,  shall  register  the  claim  so  that  the 
same  may  appear  as  an  incumbrance  against  the  land  therein 
described  and  the  day.  hour  and  minute  when  the  same  was  regis-  - 
tered  shall  appear  upon  the  registry. 

(8)  Fw  to  regi«tm.-The  fee  for  registration  shall  be  twenty- 
five  cents;  If  several  partias  join  in  one  claim  the  registrar  shall 
have  a  further  fee  of  ten  cents  for  every  penwn  after  the  first. 
•(3)  Claim  to  be  entered  in  mechaniot'  Uen  book.-The  regis- 

or  affidavit,  but  he  shall  enter  each  claim  in  a  book  to  be  kept  for 
that  purpoae,  to  be  called  «  The  Mechanics'  Lien  Book,"  and  shall 
uuert  herein  particulars  of  the  claim,  with  a  description  of  the 
property  against  which  the  lien  is  sought.    67  V.  c.  23,  s.  17. 
See  Ont.  Act,  section  20. 

^  ^  f!^.f  "girtration  of  claim  of  lien.-Where  a  claim  is 
80  r^tered  the  person  entitied^  to  the  lien  shall  be  deemed  a 
purchaser  pro  tanto,  and  within  the  provisions  of  the  Registry  Act 
chapter  151  of  these  Consolidated  Statutes,  but  except  as  herein' 
otherwise  provided,  the  Registry  Act  shall  not  apply  to  any  lien 
arising  under  this  chapter:  57  V.  c.  23,  s.  18. 
See  Ont  Act,  section  21. 
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n.  (1)  Wkn  daia  of  U«  f «  wagw  my  to  rtfiftrnd^ 
When  the  lien  i»  for  wages  under  ■ecti(nu  6  or  9,  the  eUim  naj  be 
r^giatered  at  any  time  within  thirty  days  after  the  last  d^y's  labor 
for  which  the  wages  are  payable. 

(8)  Sneh  lioi  shall  not  be  entitled  to  the  benefit  of  the  provi- 
dons  of  sections  6  and  9,  after  the  said  period,  unless  the  same  is 
duly  registered  before  the  expiration  of  the  said  period  so  limited. 

(8)  Itiflrity  of  Uoi  for  whm.— Such  lien  shall  hare  the  same 
priority  for  all  purposes  after  as  before  registration.  57  V.  c.  23, 
s.  19. 

See  Ont  Act,  section  88. 

.  M.  When  other  AMas  of  Um  may  bo  refiitaoi.— In  other 
cases  tile  claim  of  lien  may  be  registered  before  the  commencement 
or  during  the  progress  of  the  work,  or  within  thirty  days  from  the 
completion  thereof,  or  from  the  supplying  or.pladng  of  the  mach- 
inery.   67  y.  c.  83,  s.  80. 

See  Ont.  Act,  section  88. 

U.  Iffoet  of  faUno  to  register  Uw  vHUa  United  time.— 
Bteiy  lien  which  has  not  beep,  duly  registered  under  the  provisions 
d  this  chapter,  shall  absolutely  cease  io  exist  on  the  expiration  of 
the  time  hereinbefore  limited  for  the  registration  thereof,  unless  in 
the  mean  time  proceedings  are  instituted  and  are  being  imisecuted 
without  delay  to  realise  the  claim  under  the  provisions  of  this  chap- 
ter, and  a  certificate  of  the  pending  of  sodi  proceedings  (which  may 
be  granted  by  the  judge),  is  duly  registered.    67  Y.  e.  83,  s.  81. 

See  Ont  Act,  section  88. 

M.  (1)  main  what  tbao  ijtter  xogistratioiB  of  Uea  proeeed- 
iagi  to  rsaltao  elaim  to  be  iastitatod,  ote.— Eveity  liox  which  has 
been  duly  mgistered  under  the  provisions  of  this  chapter  shall 
absolutely  cease  to  exist  after  the  expiration  of  ninety  days  after  the 
work  has  been  completed,  or  materials  or  machinery  furnished,  or 
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wagw  MTsed,  or  the  expiry  of  the  period  of  credit,  where  luch 
period  ia  mentioned  in  the  claim  of  lien  filed,  nnlen  in  the  mean- 
time proceeding!  are  inititated  and  are  being  pr6aecuted  without 
del^  to  realiae  the  claim  under  the  provieiona  of  thia  dieter,  and 
a  certificate  of  aneh  proceedings  (which  may  be  granted  by  the 
judge)  ia  duly  regiatered. 

(2)  Beaewal  of  registration  where  proceedings  not  instituted. 
—The  registration  of  a  lien  under  this  chapter  shall  cease  to  have 
any  effect  at  the  expiration  of  six  months  from  the  registration 
thereof,  unless  the  lien  shall  be  again  registered  within  the  same 
period,  except  in  the  meantime  proceedings  have  been  instituted 
to  realize  the  claim  and  are  being  prosecuted  without  delay,  and  a 
cwrtificate  of  the  pendency  of  such  proceedings  as  aforesaid  has 
been  duly  r^stered  as  provided  in  the  preceding  sub-section.  67 
V.  c.  23,  8.  82. 

See  Ont  Act,  section  24. 

Where  the  question  is  whether  an  alleged  lien  is  in  existence,  an 
ordei?  made  ly  the  trial  Judge  assuming  to  determine  such  question 
without  taking  the  evidrace  thereon,  will  on  appeal  be  vacated  if 
It  appears  that  the  lien  was  not  prosecuted  within  the  period  pre- 
scnbed  by  this  section.  Bowser  v.  Belle  Isle,  14  D.  L.  R  146 
41  N.  B,  B.  609. 

SS.  Bffeet  of  failwt  to  iutitate  proeMdiagi  within  90  days 
•fter  eoapletioB  of  work,  etc.,  where  no  period  of  credit.— If  there 
is  no  period  of  credit,  or  if  the  date  of  the  expiry  of  the  period  of 
credit  is  not  dated  in  the  claim  so  filed,  the  ITen  shall  cease  to  exist 
upon  the  expiration  of  ninety  days  after  work  has  been  completed 
or  materials  or  machinery  furnished,  unless  in  the  meantime  pro- 
ceedings have  been  instituted  pursuant  to  section  22  of  this  chap- 
ter and  are  being  prosecuted  without  delay,  and  a  certificate  of  the 
pendency  of  such  proceedings  as  aforesaid  has  been  duly  regis- 
tered aa  provided  in  section  22.    67  V.  c.  26,  s.  23. 

See  Ont.  Act,  section  28. 

U.  Death  of  Ueaholder.-^AaiigBiBeBt  of  right.— In  the  event 
of  the  death  of  a  lienholder  his  right  of  lien  shall  pass  to  his  per- 
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•onal  raprwentatirM,  and  the  ri^t  of  a  licnlidder  may  be  a»- 
•igned  by  an  iutniment  in  writing.    57  V.  c.  83,  i.  84. 
See  Ont.  Act,  Mctibn  26.  x 

U.  OiMhargt  of  liea.— A  lien  may  be  discharged  by  a  re- 
ceipt signed  by  the  claimant  or  his  agent,  duly  authorized  in  writ- 
ing, acknowledging  payment  and  verified  by  afBdavit,  and  filed  in 
the  office  of  the  registrar;  such  receipt  shall  be  numbered  and 
entered  by  the  registrar  in  the  mechanics'  lien  book.  The  fees 
shall  be  the  same  as  for  registering  a  claim  for  lien.  67  V.  c.  28, 
s.  25. 

See  Ont  Act,  section  27. 

M.  CoatrMtor  to  bMf  oott  of  nfistarioff  diaohirfe  «f  Uta.— 
When  there  is  a  contract  for  the  execution  of  the  work  as  herein- 
before mentioned,  the  registration  of  all  discharges  of  liens  shall 
be  at  the  cost  of  the  contractor  unless  the  judge  otherwise  orders. 
67  V.  c.  23,  s.  86. 

57.  (1)  VtMtiBg  ngiftij  <«  payaeat  into  soart— Upon  ap- 
plication to  the  judge,  he  may  receive  security  or  payment  into 
eourt  in  lieu  of  the  amount  claimed,  and  may  thereupon  vacate 
the  registry  of  the  lien. 

(2)  The  judge  auiy  annul  the  said  registry  upon  any  other 
ground.    57  V.  c.  28,  s.  27. 

See  Ont  Act,  section  27. 

58.  (1)  lien  for  work,  eto.,  oa  ohattals.— Sale  of  ohattel.— 

Every  mechanic  or  other  person  who  has  bestowed  money  or  skill 
or  naaterials  upon  any  chattel  or  thing  in  the  alteration  and  im- 
provement in  its  properties,  or  whidi  imparts  an  additional  value 
to  it,  so  as  thereby  to  be  entitled  by  law  to  a  lien  upon  such  chattel 
or  thing  for  the  amount  or  value  of  the  money  or  skill  and  materi- 
als bestowed,  shall,  while  such  lien  exists,  but  not  afterwards,  in 
case  the  amount  to  which  he  is  entitled  remains  unpaid  for  ttiree 
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.dd.t.on  to  dl  other  remedial  provid«i  by  Uw,  to  -11  the  Ltt.1 
or  thmg  m  wpect  of  which  the  lien  e«,t..  on  giving  one  wik' 
not.<«  by  .dverti-ment  by  poster,  put  up  in  thrS  oTnTe  luwl 

ndebtod   the  amount  of  the  debt.  .  description  of  the  chattel  or 

P^  .nd  the  n«ne  of  the  .uction«,r.  .nd  leaving  a  notL  in 
wniuxg  two  week,  prior  to  the  «de  at  the  la-t  or  known  place  of 
««d«.ce  Of  any)  of  the  owner,  if  he  be  a  p-ident  of  such  cTn^ 

(«)  AppliMtio.  «f  p«K.„da  of  «l..-8uch  mechanic  or  other 
mount  due  to  h.m  and  the  coet  of  advertising  and  sale,  and  shall. 

tZto'^^rrc!  Z7:.  "^  •"^•"'  *^ ''-  ^"^^  -«"^ 

A  special  agreement  does  not  of  itself  destroy  fh«  pJ^k*  * 

ittm6«r  Co.,  (1911)  41  N.  B.  R  4i  J^'ptstgwt 

^^^See   Chapter   XIV..   "Mechanic'   Liens   upon    PenK.n.lty." 

d^^**""**^  ''^•"*  "^  '"^"  *•  -•ehMdc  etc..  to  be 
*™  •  ptymoit  to  oo«t»rtor.-In  ease  an  owner  chooses  to 
make  paymente  to  the  mechanics.  laborers,  or  other  persons  re- 
ferred to  ,n  section  4  of  this  chapter,  for  or  on  account  of,  but  not 
exceeding,  the  amount  of  the  juct  debte  due  to  them  for  work 
done  or  materials  or  machinery  placed  or  furnished  as  therein 
mentioned   without  the  proceedings  mentioned  in  section  18.  and 
sha     within  three  days  afterwards  give,  by  letter  or  otheAn" 
written  notice  of  such  payment  to  the  contractor  or  his  Z7 
suoh  payment  shall,  a,  between  the  owner  and  the  contr^.' 
be  deemed  to.be  a  payment  to  the  contractor,  on  the  contrac 
nerally.  but  not  so  .  to  affect  the  percentage  to  be  retail 
•>>  the  owner  as  provided  by  sections  7  and  9.    6?  V.  c.  23,  s.  29. 
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Ml  (1)  BMlmiteky  MBtnctw^-Vini  flf  iMUmiiM^ 
B*f«n  the  contnetor  for  aay  work  dudl  bt  oititlad  to  nceire 
ft  pftyiMiit  on  liU  oontnet,  it  dull  bo  hit  doty  to  (wodiiM  to  tod 
1mt«  with  the  owner  or  hit  agent  tn  liBdftvit  or  s  etfttatory  de- 
elftrati<m  by  the  contnetor  (or  hie  agent,  eompetent  from  per- 
ional  knowledge  to  ipeak  to  the  facta),  atftting  that  all  penotu, 
who  np  to  that  time  have  been  emplojed  on  the  work  and  entitled 
to  wagee,  hare  been  paid  in  foil  up  to  and  inclurire  of  the  four- 
teenth daj  preriooa  to  nich  payment  being  made  by  the  owner  to 
the  contractor.  The  laid  affidarit  or  ttatntory  declaration  mav 
be  to  the  effect  set  forth  in  forma  (5)  and  (6)  in  the  aehednle  to 
thia  diapter. 

(8)  Mtaotin  tfm  uummi  die  MatiMtar/— Or  if  it  ia  ad- 
mitted, or  otherwiae  appeara  that  any  wagea  are  nnpaid,  the  con- 
tractor ahall  not  be  entitled  to  receiTe  the  amoont  otherwiae  pay- 
able to  him  without  there  being  dedncted  therefrom  an  amount 
aofBcient  to  cover  what  ia  no  unpaid  to  each  wage-earaera. 


(8)  PMtaetiM  of  owaar  aaUaff  ptymwt  VBdar  iaelantioB 
of  eestraetor.^ — ^The  aaid  affidavit  or  atatntory  declaration  ahall 
be  condoaive  evidence  in  favor  of  the  owner  making  the  payment; 
nnleea  at  or  before  making  the  payment  he  had  actnal  and  express 
notice  of  the  wagea  not  having  been  paid. 

(4)  Uaet  «f  pajaaat  mada  withoit  daelantt«L--Any  pay- 
ment made  oa  the  contract  without  the  owner  having  received 
aach  affidavit,  or  atatatoiy  declaration,  or  with  aetoal  and  express 
notice  of  unpaid  wagea,  diall  not  be  a  valid  payment  aa  against 
peraona  whoae  wagea  are  unpaid  at  the  time  of  the  payment  on  the 
contract 

(6)  Oaaea  in  wUeh  deelaimtioB  not  reqnind. — ^The  affidavit  or 
atatutory  declaration  aforeaaid  ahall  not  be  neceasary  when  the 
architect'a  eatimate  for  the  month,  in  caae  the  contract  provides 
for  auch  eatimate,  doea  not  exceed  $100,  or  when  the  payment  made 
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ia  good  faith  in  ntpMt  of  tbt  prognH  of  the  work  for  th«  month 
(ia  cMt  th«  oootnet  doM  not  prorida  for  MtimotM)  doei  not 
•icMd  $100. 

♦k  f."'*^'*!*  ®[  ^^  ■^'®"  **•  °"*  W'y  *o  •  cWm  of  Han 
that  !•  mada  aftar  tha  contract  ha*  bean  completed  the  aeetion  only 
appliea  whara  a  contractor  ia  getting  adranoea  daring  the  pronaM 
of  the  work,  that  i.  whara  he  ii  geHing  payment  on  progren  eati- 
matas.    Brown  t.  Bathunt  Lumber  Co..  Ltd.,  (1915)  «8  D.  L.  B. 

•1.  Uaa  af  vagMUBan  sot  to  ba  itfaatad  hy  gmiahaMit, 
anaatiaa,  ata^—Tha  lian  of  wage-aaman  for  thirty  daTi*  wagai 
or  for  a  balance  equal  to  thirty  daya'  wagaa.  proTided  for  by  eec- 
tiena  6  and  9,  ahall  not  be  defeated  or  impaired  by  any  gamiih- 
in«t  had  anbaaqaenUy  to  the  contract,  or  by  any  execntion  rob- 
■aqnenUy  ioned,  or  by  reawn  of  the  work  contracted  for  being 
«ffl«aid»ad,  or  of  tha  price,  for  that  or  any  other  reawn,  not  being 
payable  to  the  contractor.    87  V.  c.  «3,  ■.  81. 

•t.  (1)  (UedatiaB  af  poraairtH*  wiaia  oostrMt  aat  aa» 
pMal— In  can  of  th^  contract  not  baring  been  completely  ful- 
flUed  when  lien  ia- claimed  ^y  waga-eanara,  tha  panaat^ga  alora- 
•aid  ahall  be  calenlatad  on  the  work  done  or  matariala  fnmiahad 
by  the  omtractor. 

(«)  Uaa  aa  ulaiahad  taiMliit.-ETery  wage-earner  shall  be 
entitled  to  enforce  a  lien  in  reapect  of  an  nnfinuhed  building  to 
the  aame  extent  aa  if  the  building  wen  finidied. 

(8)  Vttaeatafa  a«t  to  ba  appUad  ia  aomplatioii  of  werk  by 
•waar.-The  percentage  aa  aforesaid  ahaU  not,  as  against  wage- 
earners,  be  applied  to  the  completion  of  the  work  by  the  owner 
when  the  contractor  makes  default  in  completing  the  same,  nor 
to  the  payment  of  damages  for  the  non-completion  thereof  by  the 
contractor.    87  V.  c.  88,  a.  88. 

»  Moritjr  of  eUu  of  aaahudei,  etc.,  to  advaBoas  amdar 

aortgafo  dariaf  ptograa  of  work.- When  a  -nortgage  is  given 
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to  Mcnre  w  intended  loan  of  money,  which  money  is  to  be  paid 
thereafter  according  or  with  reference  to  the  prognee  of  worlc 
done,  or  material!  or  machinery  placed  or  fnmiihed  aa  aforeaaid, 
on  the  land  mortgaged,  no  advance  thereafter  made  by  the  mort- 
gagee ihall  have  priority  over  the  clainu  of  mechanics,  laborer* 
or  other  persons  referred  to  in  section  4  of  this  chapter  as  afore- 
said, if  the  mortgagee  at  or  before  the  time  of  such  advance  hat 
actual  and  express  notice  that  there  are  any  snch  claims  aa  afore- 
said unpaid ;  nor  unless  at  the  time  of  such  advance  he  shall  re- 
quire and  receive  from  the  mortgagor  or  hia  contractor  an  affi- 
davit or  statutory  declaration,  stating  that  all  such  persons  a.i 
aforesaid  have  been  paid  in  full  up  to  the  time  of  tiM>  advance. 
The  said  afSdavit  or  st«tutory  declaration  may  be  to  the  effect  set 
forth  in  form  (7)  in  the  sdiedule  to  this  chapter.  57  V.  c.  83, 
B.38. 

M.  PriMity  of  elaiBs  of  — olwutoa,  ttOn  am  psreluuw  or 
B«t|HM  af  «alBiihM  biUIliaff.— In  case  of  the  sale  or  mort- 
gage of  M)  unfinished  house  or  building,  if  its  being  an  unfinished 
house  or  building  is  such  as  to  be  apparent  to  an  ordinary  obser- 
ver, the  purchaser,  before  paying  his  purchase  money,  or  giving  a 
mortgage  or  other  value  or  security  for  any  balance  of  such 
purchase  money,  or  the  mortgagee  before  advancing  any  money 
on  the  security  of  a  niortgage  or  otherwise,  shall  require  from 
the  vendor  (in  the  case  of  a  sale,  or  from  the  mortgagor  in  the 
case  of  a  mortgage)  a  similar  affidarit  or  statutory  declaration 
of  the  payment  of  all  claims  as  is  prorided  for  in  section  33  of 
thif  chapter,  and  the  purchaser  or  mortgagee  shall  not  be  entitled 
to  priority  in  respect  to  such  claims,  if  at  or  before  the  time 
aforesaid  he  had  actual  and  express  notice  that  there  were  such 
clainu  as  aforesaid  unpaid;  nor  unless  he  shall  have  received 
such  aflMavit  or  statutory  declaration  aforesaid.    87  V.  c.  88,  s.  34. 

35.  When  puohaaa  moaay  for  load  vapoid,  rwdor  to  be 
doeaied  a  mortfagoa,  ate. — In  cases  where  tbere  is  an  agreement 
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for  tlM  parchM  of  land,  aod  th«  ynnhu$  money,  or  part  tber*. 
of,  if  nnpdd,  and  no  conveyance  it  made  to  the  porchaaer,  the 
pmchawr  ehall  for  the  purpoMt  of  thii  chapter,  and  within  the 
mewing  thereof,  be  deemed  a  mortgagor  and  the  wllpr  a  mort- 
«>gw.    57  v.  c.  18,  a.  3A. 

M.  MM  if  fwoatH^n  U  ntmm  •  U«i  «a  righta  of  m«rt- 
fH«fc— When  any  proceeding  U  taken  to  enforce  a  lien  under 
thii  chapter,  in  caw  a  mortgagee  of  the  land  is  lerved  with  a 
written  notice  of  «uch  proceeding  bein^r  had,  he  ■hall  thereafter 
be  entitled  to  attend  the  proceeding! ;  and  in  caie  of  being  m 
•erwd,  he  shall  not  thereafter,  without  the  leave  hereinafter 
mentioned,   take  any   proceedings  far  sale  or  forecloaure,  nor 
proceed  to  exercise  any  power  of  sale  untU  the  proceedings  to 
enforce  the  lien  have  terminated;  but  he  may  without  leave 
serve  any  notices  required  to  be  served  in  order  to  the  due  exer- 
cise  of  the  power.    The  leave  aforesaid  may  be  granted  by  the 
juu^.,  and  shall  only  be  granted  by  consent,  or   (if  without 
consent)  on  a  reasonable  consideraUon  of  all  the  eireumatancea 
in  view  of  what  would  be  just  to  both  parties.    67  V.  c.  «8,  s.  8«. 

».  Aidraw  f«  MTfii*  witk  ahta  rf  litt^Every  claim  of 
hen  shall  give  an  address,  at  which  all  notices  and  papers  may 
be  served,  and  service  of  any  notice  or  paper  may  be  effected 
by  sendin^r  the  same  by  registered  letter  to  the  address  so  riven 
57  V.  c.  83,  s.  87.  ' 

^. .  *•  *»'»»«»«t  of  lltm.— Any  person  claiming  a  lien  under 
this  chapter  may  enforce  the  same  by  means  of  the  proceedings 
hereinafter  set  forth.    57  V.  c.  83,  s,  88. 

».  Statemeiit  of  olalm.-.No  writ  of  summons  shall  be  neoes- 
-•ary,  but  the  claimant  may  file  a  statement  of  claim  with  the 
judge.    67  V.  c.  23,  s.  89. 

See  Ont.  Act,  section  31   (2). 

40.  AfldaTit  with  lUtemaBt  of  elaim.— Cartifleate  by  7«dg«^ 

Such  statement  of  claim  shall  be  verified  by  affidavit.  Form  (8) ; 
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apon  the  filing  of  inch  itatement  of  claim  and  iflBdant  tha  jadga 
•hall  iarae  a  certificate  in  duplicate.    67  V.  c.  83,  a.  40. 

See  Ont  Act,  section  31  («).  ^ 

41.  Xegiitntion  of  oartiAeate. — ^Upon  the  regiatration  of  rach 
certificate  in  the  office  of  the  registrar,  the  action  shall  be  deemed 
to  have  bi>en  commenced  as  against  the  owner  and  all  other  par- 
ties agaimt  whom  the  l^en  is  claimed.    67  V.  c.  23,  s.  41. 

See  Ont  Act,  section  31  (8). 

The  certificate,  under  this  neetion,  read  with  as.  22,  38,  39,  40, 
is  the  commencement  of  the  lien  proceedings  against  an  owner. 
Boucher  v.  B«ll«  Isle,  14  D.  L.  B.  146,  41  N.  B.  R.  609. 

48.  Appaiiitmeiit  of  tiaw  aod  plaoe  for  hearing  olaim.— Form 
of  eertiioate  aad  appoiatmeBt.^l%e  judge  shall  also  in  and  by 
such  certificate  appoint  a  time  and  place  at  which  he  will  inquire 
into  the  claim  of  the  plaintiff  and  take  all  necessary  accounts; 
such  certificate  shall  be  issued  in  duplicate,,  and  may  be  in  the 
Form  (9)  set  forth  in  the  schedule  hereto.    67  V.  c.  23,  s.  42. 

See  Ont.  Act,  section  37. 

43.  Serrice  of  eertifloate  and  appointment. — A  copy  cf  such 
certificate  and  appointment  shall  be  served  on  tiie  owner  and 
all  other  proper  parties,  at  least  fifteen  ens  before  the  day 
therein  named  for  taking  the  first  proceedings  thereunder.  57 
V.  c.  23,  s.  43. 

See  Ont.  Act,  section  37. 

44.  Votiea  disputing  ehda.— Within  ten  days  after  the  ser- 
vices of  such  certificate  and  appointment  any  person  served  there- 
with may  file  with  the  judge  a  notice  in  the  Form  (10)  in  the 
schedule  hereto  disputing  the  plaintiff's  right  to  a  lien.  67  Y.  c. 
23,  s.  44. 

See  Ont  Act,  section  37. 

US.  Eeaiisg  of  djapvte  aa  to  daim,  aad  Mrtifleate  of  fading.— 
In  case  a  notice  disputing  the  plaintiffs  lien  is  filed,  the  judge 
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•htll,  before  taking  any  further  proceedings,  determinr  the  <iQe8- 
tion  raiaed  by  the  notice,  and  if  so  required  by  any  of  '  ic  i  arties, 
may  thereupon  issue  a  certificate  of  his  finding.    67  V.  c.  ^S.  s.  46. 

Where  a  notice  disputing  the  lien  is  filed,  the  existence  of  the 
lien  must,  as  a  distinct  preliminary  proceeding,  be  first  and  sepa- 
rately determined  by  the  court.  Boucher  v.  Belle  Isle.  14  D.  L.  B. 
146,  41  N.  B.  B.  609. 

<«.  Hole  inttead  of  eertifleate  of  finding.— But  if  not  required 
to  issue  such  Jast  named  certificate,  it  shall  suflSce  for  the  judge 
to  enter  in  his  book  a  note  of  his  findings.    67  V.  c.  23,  s.  46. 

47.  Verified  atatemeBt  of  MMont  by  owaer  where  proceedingi 
by  rab-eontnotor.— Where  no  notice  disputing  the  plaintiffs  lien 
ia  filed  as  aforesaid,  and  the  proceedings  are  instituted  by  a  sub- 
contractor, the  owner  shall  file  with  the  judge  a  statement  of 
account.  Form  (11),  verified  by  affidavit.  Form  (12),  showing 
what,  if  anything,  he  admits  to  be  due  for  the  satisfaction  of  the 
plaintiff's  lien  and  all  other  liens  of  the  same  class  as  plaintiffs; 
such  statement  shall  be  filed  at  least  eight  days  before  the  day 
named  in  the  certificate  mentioned  in  section  42  for  taking  ac- 
counts, and  in  case  the  owner  shall  not  file  such  statement,  or  shall 
file  an  untrue  statement,  he  may  be  ordered  by  the  judge  to  pay  all 
costs  incurred  in  establishing  the  true  amount  due  and  owing 
from  him.    67  V.  c.  23,  s.  47. 

48.  Verifled  itstouata  of  aeooaat  by  liea-liolden.— All  lien- 
holders  of  the  same  class  served  with  the  appointment,  or  who 
may  claim  to  be  entitled  to  the  benefit  of  the  action,  shall  also 
within  six  days  from  the  day  named  in  the  appointment  for  taking 

ccounts,  or  within  such  further  time  as  the  judge  may  allow,  file 
with  the  judge  a  statement  of  account,  showing  the  just  and  true 
sum  due  to  them  reapectively  after  giving  credit  for  all  sums  in 
cati.,  merdiandise,  or  otherwise,  to  which  the  debtor  is  entitied  to 
ciidit  on  account  of  their  respective  claim«i;  which  account  shall 
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be  verified  by  afiSdavit,  and  such  aecotint  and  affidavit  may  be  in 
the  Forms  (13)  and  (14)  set  oat  in  the  idiednle  hereto.  67  Y.  c. 
23,  s.  48.  ^ 

48.  AppliMtioii  by  lienholder  to  prore  elaim  where  eUdm  not 
filed  within  limited  time. — ^A  lienholder  who  has  registered  his 
lien,  but  has  not  filed  his  claim  with  the  judge  within  the  time 
limited  by  the  next  preceding  section,  may  apply  to  the  judge  to 
be  let  in  to  prove  his  claim  at  any  time  before  the  amount  realized 
by  the  proceedings  for  the  satisfaction  of  liens  has  been  distributed, 
and  such  application  may  be  granted  or  refused,  and  upon  such 
terms  as  to  costs  or  otherwise  as  may  appear  just.    57  V.  c.  33,  s.  49. 

See  Ont  Act,  8ect«>n  37  (6). 

60.  Eeuiiif  and  proceeding!  on  taking  Moonnts.— Directions 
to  owner  to  pay  money  into  bank. — ^Upon  the  return  of  the  ap- 
pointment to  take  accounts,  the  judge  shall  proceed  to  take  an 
account  of  what  is  due  from  the  owner  and  also  what  is  due  to  the 
respective  lienholders  who  have  duly  filed  their  claims  and  shall  also 
tax  to  them  respectively  such  costs  as  he  may  find  them  entitled  to, 
and  shall  settle  their  priorities,  and  shall  make  all  other  inquiries, 
and  take  all  necessary  accounts  for  the  adjustment  of  the  rights  of 
the  various  parties,  and  shall  thereupon  make  a  report  of  the  result 
of  such  inquiries  and  accounts  and  shall  direct  that  the  money  found 
due  by  the  owner  shall  be  paid  into  a  bank  to  the  credit  of  the  ac- 
tion at  the  expiration  of  one  month  from  the  date  of  the  report. 
67  V.  c.  23,  s.  50.  v 

See  Ont.  Act,  section  37. 

il.  Coats  whtre  ditpnte  aa  to  ameutt  dne  by  «WMr. — In  case 
any  dispute  arises  as  to  the  amount  due  by  the  owner  for  the  satis- 
faction of  liens  under  this  chapter,  or  as  to  the  amount  claimed  to 
be  due  to  any  other  lienholders,  the  costs  occasion^  by  t^  dispute 
shall  be  in  the  discretion  of  the  judge,  and  shall  be  borne  and  paid 
as  he  directs.    57  Y.  c.  23,  s.  61. 

See  Ont.  Act,  sections  41,  42,  43,  44,  and  46,  as  to  costs. 
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„  •*:,°^  •»*  •ertlie.te  wImn  tnibtg  in  f«Tor  of  owner.- 
I£  nothmg  X.  found  due  by  the  owner,  the  judge  may  make  an 
order  .teying  all  further  proceedings,  and  make  .uch  order  as  to 
coat.  .«  may  be  just,  and  at  the  expiration  of  fourteen  days  there- 
after may  grant  a  certificate  vacating  the  lien  of  the  plaintiff,  and 
all  other  hens  of  the  same  class  as  the  plaintiffs.  67  V.  c  23  1  62 
See  Oni  Act,  sections  41,  42,  43,  44,  and  46,  as  to  costs'. 

bwik  to  er«lit  of  wtion.-Where  anything  is  found  due  by  the 
owner  he  may  on.  or  at  any  time  before  the  day  appointed  for 
paymen^  pay  the  amount  found  to  be  due  by  him  into  a  bank 
nmed  by  the  judge  to  the  credit  of  the  action,  and  thereupon, 
upon  the  proof  of  such  payment,  the  judge  may  grant  er  paHe  a 

L«ff  ^'/^'-''«'  -<J  '^»  other  liens  of  the  same  class  a! 
plamtiffs,     57  V.  c.  23,  s.  53. 

54.  Corta  on  oertMcte  TMatiag  liw^The  judge  may  make 
-u^  order  as  to  the  owner's  costs  of  obtaining  an^  «gister^  any 
certificate  vacating  the  lien  as  may  be  just.    57  V.  c  23,  s^4. 

See  Ont  Act.  sections  41,  42,  43,  44,  and  46,  a.  to  cJsts. 

thall  thereupon  be  vacated  and  discharged.    67  V.  c.  23,  s.  55. 
See  Ont.  Act,  section  27. 

the!!^n!^rf  .""*  "1  *«k-T7pon  payment  into  a  bank  of 

be  (subject  to  the  payment  of  any  costs  thereout,  as  may  be  or- 
dered) p„d  out  to  the  parties  found  entitled  thereto  by  the  ^Z 
of  the  judge.    87  V.  c.  23,  s.  66. 

In  default  of  payment  by  the  owner  within  the  time  directed 

Ud — 24 


A 


■  ■*f'^  *  ■<,'■■■» 


370 


'  THK  LAW  OF  KKHANICS'  JJMSB  IV  CANADA. 


by  the  report,  the  plaintiff  may  apply  to  the  aaid  judge,  who,  np<«i 
dne  proof  of  the  {lefiialt,  may  grant  an  order  or  judgraent  for  the 
sale  of  the  land  in  qurestion  for  the  satisfaction  of  the  lien  of  the 
plaintiff,  and  other  liens  of  the  same  class.    57  \,.  c.  23,  k.  07. 

See  Ont.  Act,  section  37. 

58.  tnm  of  jvdgaaat  for  tale. — ^The  judgment  for  sale  may 
be  in  Form  (16),  set  forth  in  the  schedule  to  this  chapter.  67  Y. 
c.  23,  8.  68.  .  ' 

88.  Judgment  to  be  entered  with  ckrk  of  County  Court. — 
Such  judgment  for  sale  shall  be  entered  as  other  judgments  are 
required  to  be  entered  in  the  office  of  the  clerk  of  the  County 
Court  and  shall  have  the  same  force  or  effect  as  a  judgment  in  the 
ordinary  case  of  an  actibn  between  the  said  parties.  67  Y.  e.  23, 
8.  69.     _  - 

See  Ont.  Act,  sectiob  37. 

80;  Sale  liy  itoriff. — ^The  sale  under  said  jud^ent  shall  be 
conducted  by  the  sheriff  who  shall  execute  a  deed  to  the  purchaser ; 
the  proceedings  on  such  sale  shall  be  in  the  manner  prescribed  by 
statute  respecting  sales  of  land  made  under  writs  of  fien  facias. 
67  V.  c.  23,  8.  60. 

81.  Baport  of  aale  by  ahttiff^— After  the  sale  the  sheriff  shall 
pay  the  proceeds  into  a  bank  to  the  credit  of  the  action  and  make 
a  report  upon  the  sale  to  Ihe  judge,  who  shall  thereupon  tax  the 
costs  of  the  sale  to  the  party  entitled  thereto,  and  shall  apportion 
tile  money  realized  among  the  parties  entitied  thereto,  and  may 
order  the  moneys  realized  to  be  paid  out  of  the  bank  to  the  parties 
BO  found  by  him  entitied  thereto.    67  Y.  c.  23,  s.  61. 

88.  (1)  Plaintiff  to  repreMat  all  li«>liold«n  in  proeeadiaKs 
for  aala,  tto. — For  tiie  proper  proceedings  to  obtain  an  order  for 
sale  and  carrying  out  of  the  sale,  and  tiw  apportionaMDt  of  the 
moneys  realized  thereunder,  the  plaintiff  shall  be  deemed  suffici- 
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«tly  to  repr«,nt  dl  other  lienholders  entitled  to  the  benefit  of 
the  action  onleM  judge  othenriie  order.. 

(8)  ItoiheUm  of  .  d«.  to  r«k  ,«i  ,«w._Wh.re  there 
•re  meral  hem  under  this  chapter  against  the  same  party  each 

M  and  11,  r«ik  pan  pa««  for  the  several  amounts,  and  the  pro- 
ceeds of  any  sale  shall,  subject  as  aforesaid,  be  distributed  amongst 
them  pro  nite  according  to  their  several  claims  and  rights. 

f.  i™  t**^!  I«rti...-The  judge  shall  have  power  from  time 
to  tune  to  add  any  parties  to  the  proceedings  as  he  may  deem 
nece«.a,y  or  advisable,  and  may  direct  as  to  service  of  noL,  on 
such  new  parties. 

A  4  ^^A  ^J^."'  •'""'  •*••""'**  ^*'*^  «'  «» "^^^^  <"  any  other 
defendant  shall  not  cause  the  proceedings  to  abate,  but  they  may 

be  continued  against  the  personal  representatives  of  such  owner  or 
other  defendant    67  V.  c.  23,  s.  62. 

K.  *?:  ^!^  **  Proc*tiint,.-Any  lienholder  entitled  to  the 
benefit  of  the  action  may  apply  for  the  carriage  of  the  proceedings, 
•ad  the  judge  may  thereupon  make  such  order  as  to  costTand 
otherwise  as  may  be  just;  and  any  lienholder  who  obtains  the  car- 
nage  of  the  proceedings  shall,  in  respect  of  all  proceedings  taken 
by^him,  be  deemed  to  be  the  plaintiff  in  the  action.    57  V.  c.  23, 

See  Ont.  Act,  section  36. 

•1  Uniml  of  proeeediBc  for  want  of  prose«,tion.-Any 
person  affected  by  the  proceedings  may  apply  to  the  judge  to  dii 
miss  the  same  for  want  of  due  prosecution,  and  the^udge  may 
nuiKe  such  order  upon  the  application  as  to  costs  or  othenrise  L 
may  be  just.    67  V.  c  23,  s.  64. 

^    M.  Stnieo  oa  gtMxiiM^  of  iatnt  dafeiidMit.-Where  any  in- 
fante are  named  as  defendants  the  appointments  referred  to  in 
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Mction  42  may  be  nrred  upon  the  <rfBcUt  gnsrdiin  of  iticb  in- 
faqts.  If  there  ii  no  official  goardian,  the  judge  may  qipoint.  a 
guardian  ad  litem.  Such  official  guardian  or  guardian  ^m  ap- 
pointed shall  thereupon  become  and  be  the  guardian  ad  liUtn  for 
•udt  iiifants  in  the  proceeding!,  and  it  shall  not  be  neoetaary  to 
serve  any  such  infant  defendant  with  any  further  or  other  proooMl- 
ings,  aad  such  infant  shall  be  bound  thereby.    67  V.  c.  83,  s.  65. 


•6.  (1)  Gofta.-4t«diiflti<m  of  ooats  when  ia  ttwomt  of  tM  per 
ewt.  of  pro«eeda.~-The  fees  and  costf  in  all  proceedings  taken 
under  this  chapter  shall  be  such  as  are  payable  in  respect  of  simi- 
lar matters  according  to  the  ordinary  procedure  of  the  County 
Court,  but  where  the  taxed  costs  of  proceedings  to  enforce  any 
lien  are  payable  out  of  the  amount  realized  by  such  proceedings 
for  the  satisfaction  of  the  lien,  and  shall  exceed  ten  per  cent,  of  the 
amount  realized  thereby  for  the  satisfaction  of  the  lien,  such  costs 
shall  be  reduced  proportionately  by  the  judge  so  as  the  same  shall 
not  in  the  ^^gregate  exceed  the  said  ten  per  cent,  and  no  more 
costs  than  such  reduced  amount  shall  be  recoverable  between  party 
and  party  or  solicitor  and  client. 

(8)  limit  to  coats. — ^In  no  case  shall  the  costs  taxed  against 
any  of  the  parties  exceed  ten  per  cent  of  the  amount  in  dispute 
between  such  party  and  thn  party  to  whom  the  costs  are  awarded. 
67  V.  c.  83,  8.  66. 

See  Ont.  Act  sections  41,  42,  43,  44,  and  46,  as  to  costs.  See 
also  Donal  t.  Segel,  (1896)  32  C.  L.  J.  681. 

67.  Certifioate  for  balanee  of  olaim  where  lien  not  paid  in  full. 
— After  the  amount  of  the  lien  ikall  be  realized,  any  lienholder  who 
has  proved  a  claim  may  apply  to  the  said  judge,  upon  notice  to  his 
primary  debtor,  for  judgment  for  the  payment  of  any  balance 
which  may  remain  due  after  deducting  the  amount  received  or 
payable  in  respect  of  the  lien,  and  thereupon  the  judge  may  grant 
or  refuse  the  application  upon  such  terms  as  to  costs  or  otherwise 
as  may  be  just;  and  in  case  he  sees' fit  to  grant  the  application  he 
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Will  gr«t  .  certificte  of  the  amount  for  which  he  ,ini»  the  .ppli- 
«nt  u  enftied  to  judgment  for  debt  and  co.t«.    57  V  c.  83.^67; 

«    T'  !!?^****'*'***^«^«"*J«dgmMitaf  C<maty  Court - 
St^h  certificate  may  be  filed  in  the  office  of  the  cleTTi^urt 
and  the  «me  whether  the  amount  awarded  exceed-  the  orZ^' 
jur^iction  of  the  County  Court  or  not,  .hall  thereupon  be  ^^^ 

Setui  "T     "t  "'  '•""'  ^'^''""P^-  »-»-«  a  judgment^ 

^c!23^  eZ*'""' "'""'' "*"'°''^^*^'*^'^ -"^ " 

See  Ont,  Act,  section  47. 

89.  (1)  Ai»pMl._0rder8  and  certificates  made  by  a  iud« 
under  thu.  chapter  shall  be  appealable  to  the  Supreme  Courtt 
IJte  manner  a.  any  order  or  decision  of  a  County  Court  judge  in 
ordinary  actions  is  appealable.  ^  ^       . 

« 

troi^Ly  K  ^T*^'  P*"*^  •PP«a.-In  case  of  appeal 
from  any  such  order  or  .«rtificate.  the  proceedings  upon  Teh 

itZ  69.  ""'  "*  '**^'''  "  ^  •''''""'^  ^-«-    ''  "  - 

See  Ont.  Act,  section  40. 

70.  ftocwdtat  to  be  deemed  u  wtioa-A  proceeding  under 
this  chapter  shall  be  deemed  to  be  an  action.    67  V.  c.  S3,  s.  7^ 

nZw  «f  r    ^  •  "^  "firteriag  Mens,  .tc.-Any 

numb«  of  henholders  may  join  in  one  «,tion  or  proceeding;  and 
«y  action  or  proceeding  brought  by  a  lienholder  shall  be  tien  to 
be  brought  on  bdialf  of  all  the  lienholders  of  the  same  class  who 
have  registered  their  lien,  before  or  within  fourteen  days  after  the 

co^encement  of  «.e  action,  or  who  shaU  within  the  said  fo^n       " 
d^8.  or  within  such  further  time  as  may  be  allowed  for  that  pur- 
pow,  file  with  the  judge  of  the  County  Court  of  the  county  where 
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the  proceeding  have  been  bron^t,  a  ■tatemrat,  entitled  in  or 
referring  to  the  Mid  tetion,  of  their  reepectire  dainu. 

(8)  OnNUdtttifB  lof  pirooeeihm.    Where  eepante  proceed 
inge  are  inatitated  by  lieaholdert,  the  judge  may  conaolidate  the 
proceeding!  and  give  all  rach  directions  aa  to  carrying  <m  the  lame, 
after  oonaolidation,  as  he  nuy  deem  necessary  or  desirable.  -67 
V.  c.  88,  e.  71. 

See  Ont.  Act,  section  35. 

Bat  although  the  Act  allows  any  number  of  lienholders  to  be 
joined  in  one  suit  it  does  not  enable  a  lienholder  to  consolidate 
liens  against  several  different  buildings.  O'Brien  t.  Frater,  (1918) 
46  X.  B.  B.  539,  41  D.  L.  R.  324.  'Some  decisions,  however,  indi- 
cate that  the  lien  may  attach  against  several  pieces  of  property  as 
one  individual  claim.  See  Ontario  Lime  Aaan.  ▼.  Orimvood,  28 
0.  L.  B.  17;  Pofoon  t.  Thornton,  (1916)  29  D.  L.  B.  395. 

7S.  SnlargtiMBt  of  time. — ^The  judge  may  on  good  cause  ex- 
tend the  time  within  which  any  proceedings  are  to  be  taken  under 
this  chapter,  upon  application  nude  eitiwr  before  or  aft«r  the  time 
for  taking  any  audi  proceedings  has  expired.    67  V.  c.  83,  s.  72. 

78.  Order  by  jvdge  for  pajTmeat  out.  of  money  im  bank. — 

Any  money  paid  into  a  bank  under  this  chapter  shall  be  paid  out 
by  the  order  of  the  judge  as  he  may  direct.    67  Y.  c.  83,  s.  73. 

74.  frariaiea  for  other  Jidge  to  Mt  in  eaw  of  iatereit.— 
In  case  the  judge  of  the  County  Court  in  which  the  land,  in  respect 
of  which  the  lien  is  claimed  is  situate,  is  interested  in  any  pro- 
ceeding under  this  ch^ter,  or  related  to  any  of  the  parties,  the 
proceedings  may  be  taken  before  any  judge  of  another  County 
Oonrt^  who  in  so  acting  shall,  for  Uie  purpose  of  sueh  proceedings, 
be  deemed  to  be  a  judge  of  the  County  Court  of  the  county  in 
which  the  lands  in  question  are  situate.    57  Y.  c.  83,  s.  74. 


7S.  Befflio  wham  aftdaTit  maj  b«  iveniw— Any  affidavit  re- 
quired under  this  diapter  may  be  sworn  before  a  jnstioe  of  the 
peace  or  commissioner  fw  takii^^  affidavits.    67  Y.  c  83,  e.  76. 

See  Ont  Act,  section  17,  note  "j." 


".  .;v,r^- 
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n.  AnUMlim  vf  ekapltr^The  proritiona  of  thi«  chapter 
■hall  not  apply  to  contracta  entered  into  prior  to  the  flnt  day  of 
AagMt,  A.D.,  1894.    57  V.  c.  88,  •.  76. 

See  Ont.  Act,  tection  50. 


SCHEDULE. 

FOBJI  1— 81CTI0N  16. 

,     Claim  op  Lhw. 
A.  B.  (name  of  claimant)  of  (here  state  residence  of  claim- 

of  awignor)  under  the  Mechanics'  Lien  Act,  claims  a  lien  upon 
tte  estate  of  (here  sUte  the  name  and  residence  of  owner  of 

1«JT  "^  i'V^"  .'.'""  '"  "'''""'•^)'  •»  the  undermentioned 
land  m  respect  of  the  following  work  (or  materiala),  that  is  to 
say:  (here  give  a  short  description  of  the. nature  of  the  work 
done  or  the  materials  furnished  for  which  the  lien  is  claimed), 
which  work  was  (or  is  to  be)  done,  (or  materials  were  furnished 

credit  the  work  is  done  or  materials  furnished,  on  or  before  the 

1..^       J     :  .°\.  •    '^^  amount  claimed  as  due  (or  to 

become  due)  is  the  sum  of  $  .  ^ 

The  following  is  a  description  of  the  land  to  be  charged: 
(here  «*  out  a  concise  description  of  the  land  to  ue  chained. 
a^«ent  for  the  purpose  of  registration).    (Where  credit  has^ 

mdwd)  on  cred.^  and  the  period  of  credit  agreed  to,  expired  (or 

Dated  at  this  day  of  .  A.D.,  19    . 

(Signature  of  claimant.) 
61  V.  c.  23— Form  (1). 


Fork  2— Sictiok  15. 
Claim  of  Likn  fob  Wages. 

.n*^/?"  ^°"°*  •**'  '''■^^°"*)  of  (here  state  residence  of  claim- 
ant)  (If  BO  a«  assignee  of  ),  (stating  name  and  re«iden«s 

of  assumor)  under  the  Mechanics'  Liin  Act!  claima  a  b^  u^n 
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the  Mtatc  of  (here  eUte  the  ntme  tad  neidence  of  the  owner  of 
the  land  apott  whidi  tiM  Uod  U  cleimed),  in  the  nndennentiooed 
lud  in  reepMst  of  diori*  work  performed  thereoQ  while  in 

the  employineat  of  (here  etete  the  name  and  reddeoeev^  the 
pemn  upon  whow  credit  the  work  wm  done),  ott  or  before  the 
daj  of  . 

The  amoont  claimed  aa  due  ia  the  tum  of  I 
The  following  ie  a  deecription  of  the  land  to  be  charged: 
(here  Mt  oat  a  eonciie  deecription  of  the  land  to  be  charged, 
■uiBcient  for  the  parpoee  of  regiitration). 

Dated  at  this  day  of  ,  A.D.,  19    . 

{Signature  of  ekimant.) 
67  V.  c.  88— Form  (2). 


PoBM  3 — SicnoN  15. 
Claim  or  Lux  fob  Waqis  by  Sbtbp^l  Claimants. 

The  following  persons  under  the  Mechanii  ^'  Lien  Act  claim  a 
lien  upon  the  estate  of  (here  state  the  name  and  residence  of  the 
owner  of  the  land  npon  which  the  lien  is  claimed)  in  the  under- 
mentioned lands  in  respect  of  wages  for  labor  performed  thereon, 
while  in  the  employment  of  (here  state  name  and  residence  or 
names  and  residences  of  employers  of  the  several  persons  claim- 
ing the  lien). 

A.  B.,  of  (residence)  $  ,  for  days'  wages. 

0.  D.,  of  (residence)  $  ,  for  days'  wages. 

E.  F.,  of  (residence)  f  ,  for  days'  wages. 

The  following  is  a  description  of  the  land  to  be  charged  :— 

(Here  set  out  a  concite  description  of  the  land  to  be  charged 
sufficient  for  the  purpose  of  registraiion.) 

Dated  at  this  day  of  ,  A.D.,  19    . 

{Signature  of  daimants.) 
87  V.  c.  88— Form  (3). 


FoBM  4 — Sbotiov  16. 

Affidavit  VmnmNO  Claim. 

I,  A.  B.,  named  in  the  above  (or  annexed)  claim,  do  make  oath 
that  the  said  claim  is  true  (or  that  the  said  claim  so  far  as  relates 
to  me  is  true)  or 


nrioD  niTimi  or  viw  numwiOK. 


ITT 


W«,  A.  B.  and  C.  D,  tuuned  in  tU  abort  {at  aimeiad)  claim, 
do  lAaka  oath,  and  Mch  f or  himMll,  laith  that  tha  aaid  claim  ao 
far  aa  it  NlatM  to  him  ia  traa. 

mnak  ba  addad  to  tha  following  affi  H) :— 

I  hava  full  knovledga  of  tha  facta  wt  forth  in  tha  abova  (or 
■nnaxed)  claim.  ^ 

Sworn  before  ma  at  in  the 


Connty  of  tUa  day  of 

,  AJ).,  19    .     Or, 

'^I'f!*  A.  B.  and  C.  D.  were  aeverally  eworn 

in  the  County 
4*y  of  , 


before  me  at 
of  .     thia 


AJ).,  19 


Or, 


(Signatur$.) 


(8ignatur$.) 


The   said   E.    D.    was   sworn   before   me   at    ) 

.  in  the  County  of  this         (Signature.) 

d«y  of  ,  A.D.,  19    .  ) 

57  V.  c.  88— Form  (4). 
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Form  dk-SicTiOK  80.  * 

CONTSACTOB'a  AFmUTTT. 

I,  A.  B.,  contractor  (or  sub-contractor,  as  the  case  may  ba) 

?L!fv'*^"*  ''**'^  ""  ^  '•"^  *»*  '  »J»i<*  n>»y  be  knoim  and 

dewsribed  as  follows:  (here  describe  land  briefly),  make  oath  and 
My  (or  do  solemnly  declare)  that  I  have  paid  all  wages  earned 
m  respect  to  or  on  the  said  work  up  to  and  inclusive  of  the  14th 
day  preceding  this  day,  that  is  to  say,  up  to  and  inclusive  of  the 
day  of 
Sworn  (or  declared),  etc. 

87  V.  c.  83— Form  (5). 


FpBM  6— Sbctiqk  30: 
A»rn>AViT  OF  Agxkt. 

I,  A.  B.,  agent  for  C.  D.,  contractor,  (or  sub-contractor,  as  tha 
case  may  be)  in  respect  of  certain  work  on  the  land  of 


'  ;y 
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whieh  mj  bt  knova  and  dMoriM  m  follovs:  (b«n  dMcribt  land 
britiy),  nikt  oath  and  aay  (or  do  wriaauily  dadwt) ; 

That  I  know  of  my  own  penonal  knowladft,  that  all  wigM 
Mfnad  in  tmpmst  to  or  on  tha  aaid  work  ap  to  and  ioeTttiiTt  of 
tha  14th  day  prMading  thia  day,  that  it  to  aay,  np  to  and  inola- 
■irt  of  tha  day  of  ,  hava  baan  paid. 

Sworn  to  (or  daclarcd),  ate. 

57  v.  e.  SS— Form  (5). 


Fotx  7— Sktioit  88. 
AnwAnt  or  MoiroAOOB. 

I,  A.  B.,  tha  mortgagor  namad  in  a  cartain  mortgaga,  baaring 
date  the  ^7  9^.  .  made  between  myielf  of  the 

ilrst  part  and  C.  D.,  aa  mortgagee,  i  nd  regiaterad  in  tha  ofka  of 
the  Begiatrar  of  Deeda  for  the  Coonir  of  .  aa  No.         , 

make  oath  and  aay  (or  do  aolemnly  d»>Jare) : — 

That  all  daima  of  mechanica,  labirera  and  other  penona  re- 
ferred to  in  the  fonrth  aection  of  the  Ktchanica'  lien  Act,  with 
reference  to  work  done,  or  materials  <n  machinery  placed  or  fur- 
niahed  on  the  land  inclnded  in  the  aaid  mortgage  have  baan  paid 
in  fall.  I  farther  aay  that  all  wagea  earned  in  reapeet  to,  or  on 
the  aaid  work,  ap  to  and  inclnsive  of  the  14th  day  preceding  thia 
day,  that  ia  to  aay,  ap  to  and  indnsive  of  tha  day 

of  ,  have  been  paid. 

Sworn  (or  dedared),  etc. 

57  V.  c  88— Fbrm  (7). 


Pb«M  8— Smtiok  40. 

ArnDATiT  Vnirmra  CLAm.  . 

{Title  of  Court  and  Ckm$«.) 

I>  make  oath  and  say:  that  I  have  read  (or  heard 

read)  the  forgoing  statement  of  daim,  and  I  tay  that  the  facts 
therein  set  forth  are,  to  the  beat  of  my  knowledge  and  belief,  true, 
and  t^  amoant  dumed  to  be  doe  to  me  in  reapeet  of  my  lien  is 
the  jnat  and  troe  amoant  dae  and  owing  to  me,  after  giring  credit 


nfiOD  CTAToni  ow  nnw  aanrtwioK. 
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for  all  rama  of  moMj  or  good*  or  nwrehandlM  to  which  (tukminc 
the  debtor)  ii  tntitM  to  credit  m  igainet  ae. 
Sworn,  etc. 

»r  V.  c.  S»-Porm  (i). 


FosM  9— Sionoii  42. 

CnTinCATB  AMD  APPOINTMIXT  BT  JCDGI. 

{TitU  of  Court  utd  ^<aiM«.) 

I  certify  that  the  abore  named  plaintiff,  claiming  to  be  a 
contractor  with  the  defendant  (naming  the  owner),  or  a  rab- 
oontraotor  of  the  defendant,  A.  B.  who  ii  (or  clainu  under  C.  D.) 
a  eratraotor  with  (naming  the  owner),  hae  filed  with  me  a  state- 
ment of  hia  claim  to  enforce  a  mechanice'  lien  againet  (deecribe 
the  landa)  and  take  notice  that  I  will,  at  my  chambers  at  the 
of  ia  ,  proceed  on  ,  the  day 

of  ,  to  determine  whether  the  plaintiff  is  entitled  to  the 

lien  in  case  his  right  thereto  is  disputed,  and  on  the  day 

of  I  will,  in  case  his  right  is  undisputed,  or  if  disputed, 

is  established  before  me,  proceed  and  take  all  necessary  accounts, 
and  tax  cost*,  for  the  purpose  of  enforcing  such  lien,  and  if  yoo 
do  not  attend  at  the  time  and  place  appointed,  and  prove  your 
claim,  if  any,  the  proceedings  will  be  taken  in  your  abeenee,  and 
yon  may  be  depriTed  of  all  benefit  of  the  proceedings. 
Dated  the  day  of  ,  A.D.,  19    . 

Judge  of  the  Coun^  Court. 

(Signaiurt.) 
67  V.  c.  93— Form  (9). 


FoBM  10— Sktion  44. 

KoncB  DiapcToro  TvAomrw's  Bioht  of  Lmr. 

(TitU  of  Court  and  Coute.) 

I  dispute  that  the  plaintiff  is  now  entitled  to  a  mechanics'  lien 
on  the  following  grounds  (setting  forth  the  grounds  shortly) : 

(a)  That  the  lien  has  not  been  prosecuted  in  r'ae  time,  as 
required  by  statute; 
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(b)  Thftt  iberiB  i«  nothing  dne  to  pttintiff ; 

(e)  That  pUintilFt  lien  hat  boea  vacated  and  diaohaigad; 

(d)  That  there  ia  nothing  dne  by  A.  B.  (the  ownei)  for  Ihe 
aati^aetion  of  the  plaintilPe  claim.  ^ 

(aignature  of  dtftndant,  in  pthon,  or  hit  toKeitor.) 

Thia  notice'ii  filed  hj  me,  A.  B.,  defendant,  in  person,  and 
my  addreH  for  eerrice  is  (stating  address  within  two  miles  of 
Chambers  or  judge)  (or,  this  notice  is  filed  by  X.  Z.,  of  ^ 

solicitor  for  the  defendant,  A.  B.)> 

57  V.  c  2»— Form  (10). 


VoBu  11— Saonox  47. 

Statshint  or  Aoooxnsm  to  n  Fiud  bt  Omnm. 
« 
(TitU  of  Cowrt  and  Cmu.) 

Amoont  of  contract  price  Ita  work  contracted  to  be 
performed  (as  plumber)  on  the  lands  in  question 

herein 9SOO.0O 

Amount  paid  on  acoouni 
1908. 

June  1.    Paid  B.  P. $800.00 

July  6.    Paid  G.  H.  and  B.  K.,  sub-contrac- 
tors of  B.  F. 100.00 

Total $800.00 

Balance  admitted  to  be  dne $800.00 

for  satisfaction  of  lien  of  plaintiff  and  other  lienholders  of  same 
dass  as  plaintiff. 

57  V.  c.  88— Form  (11). 


Foui  18— Sktiov  47. 

ArnoATiT  or  Qmmm  Ynmuro  Aooomre. 

(Tme  of  Cowri  tmd  Omut.) 


I,  A.  B.,  of  ,  being  the  owner  of  iha  lands  in  ques- 

tion in  diis  action,  make  oath  and  say: 
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,  Thst  I  have  in  the  foregoing  account  (or,  account  now  ahown 
to. me,  marked  "A")  set  forth  a  jnat  and  trne  account  of  the 
amount  of  the  contract  price  agreed  to  be  paid  by  me  to  lE.  F.,  for 
the  work  contracted  to  b»  done  by  him  on  the  lands  in  queation. 

I  have  alao  justly  and  truly  aet  forth  the  payments  made  by 
me  on  account  thereof,  and  the  persons  (or  person)  to  whom  the 
same  were  made,  and  the  balance  of  <200,  appearing  by  sudi 
account  to  be  still  due  and  payable,  is  the  just  and  true  sum  now 
due  and  owing  by  me  in  respect  of  my  contract  with  the  said  E.  F. 

Sworn,  etc.  67  V.  c.  S»— Form  (12). 


FoBM  13— SxcnoN  48. 

.  Statbkxnt  07  Account  bt  Lukholdxb. 

(TUle  of  Court  and  Cause,) 
.    E.  F. 

To  G.  H., 
1903.  Dr. 

Jan.  1.    Td  18  dozen  brackets $12.00 

Feb.  3.    To  60  lbs.  nails  6.00 

Oct  8.    To  40  sheets  glass 40.00 

$67.06 
1908.  Cr. 

Feb.  4.    By  cash $4.00 

Jnnel.    By  cash   , 20.00  24.00 


$33.00 
67  V.  c.  23— Form  (13). 


FoBM  14^SlCTI0W  48.      . 
AfHOATIT  of  LdBNHOUDBB  YBBtTTINO  ClAIIZ. 

(TUle  of  Court  and  Cause.) 

I,  G.  H.,  of  (address  and  occupati(«)  make  oaUi  and  say: — 
I  have  in  the  foregoing  account  (or,  in  the  account  now 
shown  to  me,  marked  "A")  set  forth  a  just  and  true  account  of 
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the  •movnt  doe  and  owing  to  me  1^  E.  H.  (the  owner)  (or,  by 
E;  F.,  who  ii  a  rab-otrnfaraetor  with  the  defendant  L.  O.)  (the 
owner)  of  the  landa  in  qneatimi,  and  I  have  in  the  aa^d  acooont 
giTCQ  credit  for  aU  liunt  in  eaah  or  merchandiee  or  oflitewiaei  ito 
iHiich  the  Mid  E.  F.  ia  jnatly  oititled  to  credit  in  reapeet  of  the 
■aid  account,  and  the  sum  of  ($83)  appearing  by  laid  account  to 
be  due  to  me  aa  the  amoont  (or  biJance)  ol  anch  aeconnt^  ia  now 
jnatly  due  and  owing  to  me. 

Sworn,  (9tc.  (address  of  claimant  or  his  scdicitor  for  aerrice  to 
be  set  forth  as  in  Form  (10) ). 

'  67  V.  c.  83— Form  (U). 


Fouc  15— SaonoH  68. 

{TUU  of  Court  and  Cmu$.) 

Date 

'Upon  motion  of  the  aforesaid  plaintiff,  and  npon  hearing  read 
the  statement  of  claim,  and  the  report  madelierein  on  the 
day  of  ,  it  is  ordered  and  a^ndged  that  the  land  in 

rtion  (describe  the  landa)  be  forthwilh  aold  by  the  sheriff  of 
said  County  ;  that  the  pordiaae  mon^  be  paid 

into  the  bank  of  to  the  credit  of  thia  caiisf;  that  tlw  pro- 

ceeds of  the  said  sale  be  paid  tqr  the  court  to  the  persm  who  may 
be  found  entitled  tiiereto  by  the  judge  of  the  said  oourt. 
I^redthn  day  of  ,  A.D.,  19    . 

(SigtuUun.) 
Judge,  «tc. 
Entered  this  day  of  ,  A.D.,  19    . 

{Signature.) 
Clerk. 
67  V.  c.  S3— Form  (15). 


nViuD  STATom  or  SBw  nvKswicx.      ''       88S 

Fowl  16— SaonoN  63. 

CunnoATB  Yaoatixo  IJnr.  i    ' 

{TUU  of  Court  and  Came.) 

Date 

I  certify  Uttt  the  defendant  A.  B.  (the  owner)  has  paid  into 
the  Bank  of  to  the  credit  of  this  cause  all  moneys  dne 

and  payable  by  him  for  the  satisf;  tion  of  the  liens  of  the  plain- 
tills  and  E.  F.,  0.  H.,  J.  K.,  and  J.  L.,  and  their  Uens  are  hereby 
Tacated  and  discharged  so  far  as  the  same  affect  the  following 
lands:  (dMcribe  lands).  7^ 

(Signature.) 
Judgt.  tie. 

67,  V.  c.  83— Form  (16). 


■M 


Fow€  17— SnmoN  62, 

CnnncATi  VAOATiNe  Las. 

(Title  of  Court  and  Cauee.) 


Date 


I  certify  that  I  har^  enquired  and  find  that  the  pUi  tiff  is  not 
Mititled  to  any  mechanics'  lien  upon  the  lands  of  the  defendant 
A.  B.  (the  owner),  and  that  his  claim  for  lien  is  vacated  and  dis- 
diaqied  so  far  as  the  same  affects  the  following  lands:  (describe 
lands). 

(Signature.) 
Judge,  etc. 

67  V.  c.  83— Form  (17). 
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Fmuc  U—Sfcmogi  67. 


CnnncATB  iob  Jmraioorr  won  Balaxcm  avtb  BiAtk^Tioi*. 

orLiaK. 

{Tith  of  Court  and  Coum.) 

D»te 
Upon  the  tpplication  of  A.  B.,  on  doe  notice  to  C.  B.,  I  do 
certify  that  A.  B.  ia  entitled  onder  the  proTinoni  of  the  Mechan- 
ics' Lien  Act  i/b  recorer  againtt  C.  D.  $  debt  and  $ 
ooata,  and  that  npon  filing  this  certificate  in  the  office  of  the  clerk 
of  thia  conrt  he  is  entitled  to  enforce  the  same  as  a  judgment  of  the 
court 

(Signalurt.) 
I  J%dgt,  «tc. 

67  V.  e.  S8— Form  (18). 
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CHAPTEB  2. 


An  Act  to  Amend  and  Consolidate  the  Mechanice'  lien  Act. 
(PMMd  the  16th  day  of  April,  A.D,  1916). 


SxcnoN. 

1.  Title. 

2.  Interpretation. 

(a)  C<(ntractor.. 

(b)  Material. 

(c)  Owner. 

(d)  B^iatrar. 

(e)  Sab-contractor. 

(f)  Wagee. 

3.  Act  not  applicable  certain 

caaea. 


agreements 


4.  (1)  Certain 

TOid. 
(9)  Limitation. 

5.  Agreement  not  defined  party 

entitled  to  lien. 
8.  When  lien  arise*. 

7.  Property  married  woman. 

8.  (1)  When  it  attaches. 

(S)  JJpm  what  lien  i^ 
taches. 

(8)  Provision  respecting 
prior  mortgage. 

(4)  Lien  dates  from  regis- 
tration. 

9.  When  property  deettoyed  by 

fire. 
10.  An«ant  lien  limited. 
-26 


Sbottoh. 

11.  Amofmt  in  case  of  person 

other  than  contnctor. 
18.  (1)  Deductions  in  favor  of 

contractors,  etc. 

(2)  Amount  to  be  retained. 

(3)  Lien  a  charge. 

(4)  Payments  made  before 
notice. 

13.  Payments     when     allowed 

•gainst  contractor. 

14.  Pri.         {  lien. 

16.  Lien       -mechanic,  for  wages, 
p.    rity  of. 

16.  Materials  not  to  be  removed. 

17.  Registration  of  lien. 

18.  Contents  and  form  of  claim. 

19.  Union  of  claims. 

20.  Irregularity  not  to  invali- 

date. 

21.  C!«im  to  be  roistered. 

22.  Befeistry  Act  applies. 

23.  Begistration  in  other  cases. 

24.  When  lien  expires  unless  ac- 

tion brought. 

26.  When  registered  lien  ex- 
pires. 

26.  Lien  ceases  in  certain  cases 
in  90  days. 
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Sktiok. 

87.  lien  unglMble. 

88.  Pioviiioot   nqweting   dk- 

dutfgc    and    Vacating 
lien. 

89.  Taking  Mcority,  etc.,  not  to 

affect  lien. 

80.  Enforaemnit  of  lien  vhere 

time  extended. 

81.  Lienholder  maj  demand  in- 

spection of  contract. 
88.  ProTisione  respecting  liens 

on  mining  claims. 
88.  Jnrisdicti<m  of  Court  and 

procednrc. 
84.  Trial  and  powers  of  Qoort 

Be  it  enacted  by  tiie  Goremw,  Conneil,  and  AasmMy,  as 
fdlows: — 

Sbobt  Tizu. 

1.  nUa^-TUa  Aet  mqr  be  died  as  "^le  Ibcihanife'  Lien 


SicnoN. 

85.  Notice  of  Trial. 

86.  Consolidation  of  actions. 

87.  Carrii^  of  action.  '  ^^ 

88.  Judgment  in  petty  eases. 

89.  Appeal. 

40.  Costs. 

41.  Law  stamps. 

48.  Deficiency  after  sale  recover- 
able. 
48.  Certificate  vacating  lien. 

44.  Mechanics'  lien  on  diattels. 

45.  Peramul  Judgment 

46.  Forms. 

47.  Acts  repMded. 


Act* 


t.  UtKrn*Mm^lM  this  Ael^ 


(a)  <'OMitnMlar.''—''Oootraetor''d>all  mean  a  person  con- 
tracting with  or  employed  directly  bj  the  owner  or  his  agnt 
for  the  doing  of  w«^  or  senrice  or  placing  or  famishing 
materials  for  uiy  of  the  parpoees  mentioaad  in  this  Act; 

(i>)  ''Kitvtal.''— "Material"  or  "materials"  shall  in- 
dnde  erety  kind  of  movable  property; 

(c)  "  OwBsr."—"  Owner  "  diall  extend  to  any  person,  body 
corporate  or  politic,  indnding  a  municipal  oorporaticm  and  a 
railway  company,  having  any  estate  or  interest  in  the  land 
upon  or  in  reject  of  which  the  work  at  service  is  done,  or 
materials  are  placed  or  furnished,  at  whose  reqoeet  and 
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(i)  apon  whoM  credit,  m 
(ii)  on  whow  bthalf,  <a  ■ 

(ill)  wifli  whoM  pririty  and  oonNnt,  or  i 

(It)  tat  whoM  divect  benefit 

woric  or  wrrioe  if  performed  or  materials  are  placed  or  for- 
niahed,  and  all  peieona  daiming  nnder  him  or  them  whoae 
right!  are  aoqnired  after  the  work  or  aerrioe  in  reepect  of  whidi 
the  lien  ia  claimed  is  commenced  or  the  materials  famished 
hare  been  commenced  to  be  famished; 


'."— "  Begiftrar  "  menu  registrar  of  deeds; 


(d) 


(e)  "•ib-eaatraeter."  —  "  8ab-eontraetor  "  shaU  mean  a 
persim  not  extracting  with  or  employed  directly  by  the  owner 
or  his  agent  fw  the  porpoaee  aforesaid,  bnt  contracting  with 
or  emjdqyed  by  a  contractiff,  ot  ander  him  by  another  sub- 
contractor; 

(f)  "Wh«>"— "Wages"  shall  mean  money  earned  by  a 
mechanic  or  laborer  for  work  done,  whether  by  the  day  or  other 
time  or  as  piece  work. 

See  Oni  Act,  section  8,  and  notes  thereander. 

A  foreign  corporation  would  be  entitled  to  acquire  a  lien  nnder 
tiiis  Act  See  Bonk  of  Montnal  r.  Condon.  (1896)  11  Man.  L.  B. 
866. 

t.  Aal  Mt  snUMU*  te  ewtain  trnki  Nothing  in  this  Act 
shall  Mtend  to  any  public  street  or  highway,  or  to  any  work  or 
improvement  done  or  caused  to  be  done  by  a  municipal  corporation 
thereon. 

L  (1)  Oertaia  agreoiati  TOti^-Erery  agreement,  verbal  or 
written,  expressed  or  implied,  on  the  part  of  any  workman,  ser- 
Taai^  laborer,  mechanic  or  other  person  empl<qred  in  any  kind  of 
maaoal  labor  intended  to  be  dealt  with  in  this  Act,  that  this  Act 
diall  not  apply,  or  that  the  remedies  provided  by  it  shall  not  be 
available  for  the  benefit  of  such  person,  shall  be  noil  and  vmd. 


THa  LAW  OF  xaoHAinoi'  unri  or  oavada. 


(8)  UaitttiMk— Thia  Mctkm  ihall  not  ftpply  to  a  manager, 
oOetr  or  fomnan,  or  to  an j  other  penoo  wboM  wagM  ara  more 
than  $8.00  a  daj.       ,  \ 

C  IgNMMBt  B«t  Mmai,  party  AtifM  to  Un^-No^  agree- 
ment ihall  deprive  any  penon  otherwiee  entitled  to  a  lien  under 
this  Aet  who  it  not  a  party  to  the  agreement,  of  the  benaAt  «i  Hbt 
lien,  bat  it  ahall  attaoh,  notwithetanding  iv'^h  agreement 

6.  WkM  U«i  ariiee.  Unleei  he  cigni  an  expreu  agreement  to 
tiie  contrary,  and  in  that  oaae  labject  to  the  proviiiona  of  Motion 
4,  any  penon  who  performe  any  work  or  aerrioe  upon  or  in  respect 
of,  or  places  or  forniahee  any  material'  to  be  used  in  the  making, 
constrocting,  erecting,  fitting,  altering,  improving  or  repairing  of 
any  erection,  building,  railway,  land,  wharf,  pier,  bulkhead,  bridge, 
trestleworic,  Ttnlt,  mine,  well,  ezcaTation,  fence,  sidewalk,  pave- 
ment, fountain,  fidipond,  drain,  sewer,  aqaednct,  roltdbed,  way, 
fmit  or  ornamental  treee,  or  the  apportenanoes  to  any  of  them,  for 
any  owner,  contractor,  or  snb-contractw,  shall  by  virtae  thereof 
have  a  lien  for  the  price  of  such  work,  service  or  materials  upon 
the  erection,  building,  railway,  land,  wharf,  pier,  bolkhead,  bridge, 
trestleworic,  vanlt,  mine,  well,  ezeantion,  fence,  sidewalk,  paving, 
fountain,  fishpond,  drain,  sewer,  aqueduct,  roadbed,  way,  fruit  or 
ornamental  trees,  and  appurtenances,  and  the  land  occupied  there- 
by or  enjoyed  therewith,  or  upon  or  in  respect  of  which  such  work 
or  service  is  performed,  or  upon  which  such  materials  are  placed  or 
fumidied  to  be  used,  limited,  however,  in  amount  to  the  sum  justly 
due  to  the  person  entitled  to  the  lien  and  to  the  sum  justly  owing 
(except  u  herein  provided)  by  the  owner. 

(The  foregoing  section  is  as  amended  by  c.  72  of  the  Acts  of 
1917). 

See  Ont,  Act,  section  6,  and  cases  cited. 

As  to  what  constitutes  a  building  or  erection,  see  a  large  num- 
ber of  cases  cited  in  Adatnton  r.  Rogen,  (1895)  28  0.  A.  B.  415. 

G.  ft  W.,  who  were  awarded  a  contract  to  place  heating  appar- 

•atus  ,in  a  hotel  building  owned  by  the  defendant  D.,  ordered 

materials  required  from  plaintifEs  in  a  letter  stating:  "We  have 

secured  contract  for  hotel  which  requires  above  goods."     Held, 
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that  thMt  words  rafflciently  identified  the  boUding  for  whidi  th* 
goodt  were  required.  Dominion  Radialor  Co.  t.  Conn  »t  a/.. 
(1904)  37  N.  8.  R.  887. 

The  word  "mine"  need  u  affecting  claimi  of  other*  than 
Idbtffen  indttdei  the  areaa  and  the  depoeit  of  ore,  and  the  parcel 
of  land  on  which  inch  deposit  ii  foond;  and  the  word  "appur- 
tenances" refers  to  articles  of  movable  property  in  working  the 
mine.  Pelton  y.  Black  Hamlt  Mining  Co..  (1903)  40  N.  S.  B. 
386. 

Certain  loads  of  gravel  had  been  placed  on  the  street  in  front 
of  a  sidewalk  adjoining  the  building  which  was  being  repaired. 
As  the  gravel  was  not "  placed  on  the  land  "  it  was  held  that  it  did 
not  come  within  the  terms  of  the  Act.  Materials  placed  near 
the  land  cannot  be  treated  as  within  the  terms  of  the  section. 
Brookfield  t.  Hopgood,  (1919)  decision  of  Wallace,  Co.J.,  Hali- 
fax, unreported. 

"  It  appears  that  the  builder  at  first  paid  the  sub-contractors 
promptly  and  then  suddenly  stopped  paying  them.  Subsequentiy 
one  of  them  called  on  him  twice  for  money,  but  unsuccessfully. 
The  last  payment  by  the  defendant  to  the  builder  w^s  on  the  lOtb 
June,  l^e  builder  had  then  represented  to  the  wife  of  the  de- 
fendant, who  was  the  active  agent  of  the  defendant,  that  the  work 
was  all  finished.  Obviously  this  was  a  deliberately  false  statement, 
and  made  for  the  purpose  of  getting  payment  from  the  owner. 
Soon  after  it  was  made  the  builder  "  left  town,"  having  failed  to 
pay  any  more  money  to  the  sub-contractor,  or  to  do  anything  ftir- 
ther  in  relation  to  tiie  contract  There  could  scarcely  be  stronger 
evidence  of  an  abandonment  of  a  contract,  unless  the  builder  had 
given  a  formal  written  notice  to  the  owner  that  he  had  abandoned 
the  contract"  Dobmn  v.  Major.  (1917);  decision  of  Wallace, 
CoJ.,  Halifax,  unreported. 

The  hauling  of  the  material  to  the  land  is  essential  to  the 
construction,  and  is  as  much  work  done  in  respect  to  the  construc- 
tion of  a  building  as  the  labor  of  a  hod-carrier  who  may  at  times 
be  obliged  to  leave  the  building  and  procure  bricks  or  mortar  some 
distance  from  the  knd  in  question,  and  who  nevertheless  would 
have  a  lien  for  labor  so  performed.  The  charge  for  the  teamster's 
work  is,  therefore,  allowed.  Falconer  v.  Hartlen,  (1920) ;  Wallace, 
Co.J.,  Halifax,  N.S.  (unreported), 

7.  Fnperty  married  woaaK.— Where  work  or  service  is  done 
or  matnials  famished  np<m  or  in  respect  of  the  land  of  a  mar- 
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ikd  voK«&  with  iht  privitgr  and  eooMot  ol  )m  Inubud  bt  iImU 
W  dMDMil  to  bt  aetiag  as  irtU  for  himwlf  w  m  to  Wad  bia  own 
intomt,  and  alto  aa  bar  agent  for  tbo  pnrpoaa  of  tbia  Aet^  vnlaat 
btfore  doii\g  audi  work  or  aenrioe  or  famiabing  ancb  matariab  ^ 
paraon  doizf  or  famiabing  tba  aama  abaU  bava  bad  notioa  to  tba 
oootnuj. 


t.  (1)  Whaa  it  ■ttMbaa.^Tba  U«n  dwll  attach  upon  tba 
aatoto  or  intoraat  of  tba  owner  in  tba  property  mantionad  in  aae- 
tien  8. 

(8)  Vptm  wha^  Uaa  kttaehas^— Wbera  tbe  eatate  or  intereat 
npon  wbidi  the  lien  attaebaa  ii  leaaehold,  tbe  fee  aimple  m^  alao, 
with  the  oonaent  of  the  owner  thereof,  be  aabjeet  to  the  lien,  pro- 
vided that  aaoh  conaent  ii  teatiflad  \ij  tbe  aignatore  of  tbe  owner 
upon  the  claim  of  lien  at  the  time  oi  the  regiatering  thereof.  Ten- 
fled  Iqr  afBdATii . 


(8)  fMfiriaa  XMfwtiag  priar  Mrtgagti^Wbere  the  land 
npon  or  in  reqieet  of  which  any  woA  or  aarrioe  ia  performed,  or 
uateriala  are  idaoad  or  famiabed  to  be  vaed,  ia  incnmbei«d  hj  a 
prior  mortgage  or  oflier  charge;  and 

(a)  Tbe  adling  Talne  of  tbe  land  ia  inereaaad  I7  tbe  wwrk 
m  aerrice,  or  bj  the  famiabing  or  placing  of  tbe  materiala; 
and 

(b)  The  mortgagee  conaenta  to  tiie  performance  of  rach 
work  or  aarrice  or  tbe  famiabing,  or  jdadag  of  aodi  matoriala; 

the  lien  aball  attadi  xtpeax  aoob  inereaaad  Taloe  in  prumty  to  the 
mortgage  or  other  diarge. 

(4)  Uan  daiea  fraa  ragiatmtioB. — Such  lien,  npon  regiatra- 
tion,  aa  in  tbia  Act  provided,  aball  attach  and  take  eflBCt  f»«i 
tbe  dato  of  the  regiatratitm  aa  againat  anbaaqaent  parehaaara,  mort- 
gageei,  or  other  incombranoera. 
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t.  Whw  iwftj  *irtwftt  by  In.— Wbtn  tny  of  the  pro- 
perty  apmi  whidi  •  Hen  tttaebM  is  wholly  or  partly  dcttroyad  hj 
Are  any  moiwy  rceeiTed  by  TeMoo  of  any  infonuiM  tbAraoo.by  aa 
ownor  or  prim  mortgagM  or  duugM  ahall  take  tha  plaot  of  tha 
property  m  deatroyed,  and  shall  be  subject  to  the  claims  of  all  per- 
sons for  liens  to  the  sane  extent  as  if  sndi  money  was  i;ealiBed  by 
a  sale  of  snch  property  in  an  action  to  enforce  the  Hen. 

10.  laraat  of  Ika  Uaital.— Bare  u  herein  otherwise  pro- 
vided, the  lien  shall  not  attach  so  u  to  make  the  owner  Uable  for 
a  greater  snm  than  the  sun  payable  to  the  contractor. 

A  sub-contractor  cannot  share  in  the  statutory  percentage  re-' 
tained  or  paid  into  court  by  the  owner  unless  there  is  by  the  terms 
of  the  contract  money  payable  by  the  owner  to  the  contractor. 
The  right  of  the  sub-contractor,  unlike  the  right  of  the  wage-earner, 
ia  measured  by  the  amount  justly  due  by  the  owner  to  the  con- 
tractor, and  the  owner  would  not  be  liable  to  the  sub-contractor  for 
a  greater  sum  than  is  payable  to  the  contractor.  'Bojfct  t.  Ktnntiy, 
(1910);  Wallace,  Co.  J.,  HaUfaz,  N.S.  (unr^>orted). 


--».-, 
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11.  lB0nt  ia  «Ma  of  panon  other  thn  eeatnotor.— Save  as 

herein  otherwise  provided,  nhen  the  lien  is  claimed  by  any  person 
other  than  the  contractor  the  amount  which  may  be  claimed  in 
reapect  thereof  shall  be  limited  to  the  amount  owing  to  the  con- 
tractor or  snb-oontractor  or  other  person  for  whom  the  work  or 
service  has  been  done  or  the  materials  placed  or  furnished. 

See  amendment  made  by  c.  48  of  the  Acts  of  19S0. 

See  McDonald  t.  Dominion  Iron  <f  8te«l  Co..  (1903)  40  N.  S. 
B.  466. 

IS.  (1)  DadsfltioM  ia  faror  of  wmtiaoton,  etc. — In  all  cases 
the  person  primarily  liable  upon  any  contract  under  or  by  virtue 
of  which  a  Hen  may  arise  shall,  as  the  work  is  done  or  matenils 
are  famished  under  the  omtract,  deduct  from  any  pajrments  to 
be  made  by  him  in  respect  of  the  contract,  and  retain  for  a  period 
of  thirty  days  after  the  completion  or  abandonment  of  the  con- 
tract, twenty  per  cent  of  the  value  of  the  work,  service  and  ma- 
terials actually  done,  placed  or  furnished  as  mentioned  in  section 
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6.  ud  nieh  TdM  ahaU  lil  Ml««kiid  w  iht  bMk  «f  tiM  flonlraet 
Pfk^  or  if  tlMiv  it  ao  tpMiie  oontnet  priot,  ttm  oa  tbt  bHk  «f 
th«  MtMl  mlot  of  Um  voili.  mnU»,  or  mteridi. 


(f )  ABMal  to  U  MlaiMi^Wboro  tho  contnei  priot  or 
•ctMl  rtlu  oioMds  918,000,  tbo  tmoBBt  to  bo  lotaiBod  ohdl  bt 
flf  tMn  per  cmt  iiutaod  of  twmtj  ptr  orat 

(8)  UoB  A  okwfM-Tho  lion  ihftU  be  •  ehargo  npon  tbo 
imount  dineM  to  bo  rotaiaod  by  thia  Notion  in  foror  of  rab- 
ooQtneton  whoM  liou  m  dorirod  ondor  ponou  to  whom  roch 
maatja  to  rwjnirod  to  bo  rotdnod  m  roqiootifdy  ptjtblo. 

(4)  Diymiti  Mdo  boflto  a«lioo..^All  pojmontt  np  to  oigbty 
per  onii  or  eightj-Hro  per  cant  where  the  oontrut  priot  or  tetuiU 
Tolne  exoeedt  915,000.  of  oach  price  or  Ttlne  nude  in  good  faith  by 
an  owner  to  a  contractor,  w  by  a  contractor  to  a  mb^ntraetor,  or 
by  one  rab-contractor  to  another  anbHsontractor,  befoio  notice  in 
writing  of  anch  lien  giren  hy  the  peraon  claiming  the  lien  to  him, 
•hall  operate  aa  a  diaoharge  pre  imUo  of  the  liai. 

(5)  Payment  of  the  peromtage  loqnired  to  bo  retained  nnder 
anb-aectiona  1  and  8  may  be  Talidly  made  ao  aa  to  diaehuge  all 
liena  or  ohargea  in  reapoct  thereof  after  the  expiration  of  the 
poriod  of  thir^  daya  mentioned  in  rab-eection  1,  nnleea  in  the 
meantime  prooeedinga  haw  been  commenced  to  enforce  any  lien 
or  charge  againat  rach  peioentage  u  hemnafter  prorided. 

B.  contracted^  with  the  defendant  company  to  tranafer  to 
them  a  quantity  of  land,  and  to  erect  and  equip  a  null  and  to  do 
other  work,  for  an  agreed  sum  in  bonda  and  ahatea  of  the  com- 
pany and  other  conaiderationa.  It  waa  anbaeqnently  agreed, 
yerbaUy,  that  a  portion  of  the  proceeda  of  the  bonda  andliaree 
tranaferred  to  B.  should  be  retuned  by  a  truat  company  aa  aecur- 
i?  'o'  ti»«  performance  by  B.  of  hia  contract  for  the  enction  of 
the  null  t6  be  paid  out  a>  the  work  progreaaed.  In  an  action 
agaiMt  the  company  by  the  rab-contrador  by  whom  the  machinerr 
for  the  mill  was  supplied  :-Held,  that  in  the  ahaenee  of  notice, 
the  company  are  not  liable  to  plaintiff  for  faUure  to  retain  ont  of 
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tbt  providoBs  of  the  Aei    AIm  that  tht  traiMMtioo  which  took 
piMt  »h«  »»»•  titW  to  tht  property  wm  trtnifrntd  to  tho  com- 

£  7315  5'/.f  ""*  "•  '^^^  *^  proTirioM  of  Notion  8  of 

Jr:  ^  .     *^  oompMj  WW  not  roqnirwl  to  rotdn  uythiat 

oa  that  dnte  for  th«  braoflt  of  fntar.  contnuston.    Smith  o77 

SimOoc,  ,ie..  Co..  (1908)  86  N.  8.  B.  348. 

-^'^^  .*°  ^"^  Snprwne  Court  of  Cumdn  thi«  judgment  wm 

liilSL^!?"  ^'  •*?*•  "^  *•*  **»*~*  P'*'*  Mtil  the  work  ie 
.Tfi!?^,fAu***  ^PP*''  "  »>  Prf"  'o'  bnilding  the  mill  wi. 
SS^i-t".*  ^,i"^  u''"  "***•***  "^^  "^  oonrideretione 
2r(TJSf)85Tc.tw."^*^'  ^-«*Co...ia*oo,.l., 
C.  contrwted  with  the  owner  of  the  Qneen  Hotel  to  do  certain 
work  in  connection  with  the  hotel  for  the  nun  of  $7,800  A  sab- 
conjjrjct  WM  nwde  b,  C  with  M.  to  do  certain  work  in  connection 
with  the  heating  tyetem  for  the  sum  of  $850.  M.  in  tarn  made  a 
•nhjontract  with  plaintiff  to  do  the  latter  work  for  the  ram  of 

«  ^-  ^'^^"^i^d,  plaintiff  auerted  a  lien  upon  the  hotel 
properjy  for  the  amoant  of  hia  contrMt,  with  the  sum  of  $81.90 

tZy,^'  ^  ^'  7^  •^.*-  '*  •"  ^^  ^y  W*!!"*.  CcJ.,  that 
under  the  drcflmetancee  in  eridence  plaintiff-,  lien  wm  limited  to 
the  ram  of  $76.    An  appeal  from  thia  judgment  wm  diemiued  by 

M  i?Tr4??     "'  ^''"  ^^'^  ^"^^'  ^-  *''^'"'^'  <i»^^> 

•"^i,".^?.***"**^  **•■*  ""'*"  **"•  •ection  the  phraM  'person 
primarily  liable'  muat  refer  to  the  owner.  But  it  <^ot  C 
such  a  meaning  in  this  section  when  dealing  with  contracts  of  sub- 
contoactors  m«ie  with  the  main  contractor,  because  the  section  in 
^^  T  '*^""'**  *^*  P*™*"  primarily  liable  to  make  the 
^S^Hk  *°"  r^  Wmtnts  made  by  him  in  reaped  to  tuck 
co^ract,  that  u  to  say,  m  this  cMe,  such  ra^contract  But  the 
owner  m  the  present  caw  wm  not  required  to  make  any  paymento 
lY.M..  •  "f^''^'"^'  "d,  therefore,  the  'person  primarily 
hable  m  this  ease  must  be  the  person  with  whom  the  sub^ntrac- 
tor  made  his  contract,-that  is  to  say,  the  main  contractor." 
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Brigga  et  al.  r.  Melnnia  tt  al,  mpra.  per  Wallace,  Co.  J.,  Halifax, 
N.S. 

The  above  section  ha«  unoe  bton  amended.  See  c.  43  of  the 
N.  S.  Acta  of  19S0. 

It.  HjmmU,  wham  allowad  ifaiaat  ooBtnator^If  an^omer, 
oontractor  or  rab-oontractor  makes  a  payment  to  any  person  en- 
titled to  a  lien  under  section  6  for  or  on  account  of  any  debt  justly 
due  to  him  for  work  or  service  done  or  for  materials  placed  or  fur- 
nished to  be  used  as  therein  mentioned,  for  which  he  is  not  prim- 
arily liable,  and  within  three  days  afterwards  gives,  by  letter  or 
otherwise,  written  notice  of  such  payment  to  the  person  primarily 
liable,  or  his  agent,  such  payment  shall  be  deemed  to  1>e  a  pay- 
ment on  his. contract  generally  to  4he  contractor  or  sub-contractor 
primarily  liable,  but  not  so  as  to  affect  the  percentage  to  be  re- 
tained by  the  owner  as  provided  1^  section  12. 

14.'  (1)  Moritj  of  Uea.— The  lien  shall  have  priority  over 
•11  judgments,  executions,  assignments,  attachments,  garnish- 
ments and  receiving  orders  recovered,  issued  or  made  after  such 
Uen  arises,  and  over  all  paymenta  or  advances  made  on  account  of 
any  cmv^yance  or  mortgage  after  notioe  in  writing  of  such  lien 
to  the  person  making  such  payments  or  after  r^istration  of  a 
claim  for  audi  lien  as  hereinafter  provided. 

(t)  Where  tiiere  ia  an  agreement  for  the  purchase  of  land, 
and  the  purchase  money  or  i»rt  thareof  is  unpaid,  and  no  con- 
veyance has  been  made  to  the  poidiaser,  he  shall,  for  the  pur- 
poses of  this  Act,  be  deemed  a  mortgagor  and  the  seller  a  mort- 

(8)  Except  where  it  is  otherwise  provided  by  this  Act  no 
person  entitled  to  a  lies  on  any  property  or  money  shall  b«  en- 
titled to  any  priority  ox  preference  over  another  person  of  the 
same  class  entitled  to  a  lien  on  sndi  property  or  money,  and  each 
dass  of  lienholders  shall  rank  port  pauu  for  their  several  amounts, 
and  the  proceeds  of  .  ny  sale  shall  be  distributed  among  them  pro 
rata  aofiording  Ut  their  sevei»)  dassea  and  rights. 
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.  W.  (1)  Itai  of  KMhuiM,  «te.,  in  «HM,  priority  of.  - 
Ereiy  meduiiic  or  laborer  whoM  lien  ii  for  wages  shall,  to  the 
extent  of  thirty  days'  wages,  hare  priority  over  aU  other  liens  de- 
riTed  through  the  same  contractor  or  sub-contractor  to  the  extent 
of  and  on  the  twenty  per  cent  or  fifteen  per  cent.,  as  the  case  may 
be,  directed  to  be  retained  by  section  12  to  which  the  contractor  or 
lub-contractor,  through  whom  such  lien  is  derived  is  entitled,  and 
all  such  mechanics  and  laborers  shall  rank  thereon  pari  passu. 

(8)  Every  wage-earner  shall  be  entitled  to  enforce  a  lien  in 
ntpeet  of  a  contract  not  completely  fulfilled. 

(8)  If  the  contract  has  not  been  completed  when  the  lien  is 
claimed  by  a  wage-eamer,  the  percentage  shall  be  calculated  on 
the  value  of  the  work  done  or  materials  furnished  by  the  contrao- 
tor  or  sub-contractor  by  whom  such  wage-earner  is  employed,  hav- 
ing regard  to  the  contract  price,  if  any. 

(4)  Where  the  contractor  or  sub-contractor  makes  default  in 
completing  his  contract  the  percentage  shall  not,  as  against  a 
ir«ge-eamer  claiming  a  lien,  be  applied  by  the  owner  or  contractor 
to  Uie  completion  of  the  contract  or  for  any  other  purpose,  nor  to 
the  payment  of  damages  for  the  non-completion  of  the  contract  by 
the  contractor  or  sub-contractor,  nor  in  payment  or  satisfaction 
of  any  claim  against  the  extractor  or  sub-contractor. 

(6)  Every  derice  by  an  owner,  contractor  or  sub-contractor  to 
defeat  the  priority  given  to  a  wagensamer  for  his  wages,  and  every 
payment  made  for  the  purpose  of  defeating  or  impairing  a  lien 
shall  be  null  and  void.  ' 

See  McDonald  v.  Dominion  Iron  A  Steel  Co.,  (1908)  40  N.  S.^ 
B.  465. 

MATniAL. 

1*.  (1)  Xttwials  Bot  i«  be  removed.— During  the  eontinu- 
wjce  of  a  lien  no  part  of  the  material  afkcted  thereby  shall  be 
removed  to  the  prejudice  of  the  lien. 

(8)  Material  actually  brought  upon  any  land  to  be  used  in 
connection  with  such  land  for  any  of  the  purposes  enumerated  in 
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wction  6,  dull  be  rabj«cHo  •  lien  in  faror  of  the  persons  fnniish- 
ing  it  nntil  placed  in  the  building,  erection  or  work,  and  shall  not 
be  rabject  to  ezeontion  or  other  pvoceas  to  enforce  any  debt  other 
than  for  the  purchase'  thereof,  dne  to  the  person  farni44ng  the 


BiaiSTRATIOK   OF    ClAIM. 

17.  BegistnttoB  <rf  lien. — ^A  daim  for  lien  may  be  registered 
in  the  registry  of  deeds  for  the  registration  district  in  irtiidi  the 
land  is  sitoatad. 

18.  (1)  OoBteati  tad  form  of  olaiat.— A  daim  for  lien  shall 
state— 

(a)  the  name  and  residence  of  the  person  claiming  the 
lien,  and  of  the  owner  of  the  property  to  be  charged  (or  the 
person  whom  the  person  daiming  the  lien,  or  his  agent,  be- 
lieves to  be  the  owner  of  the  property  proposed  to  be  diarged) 
"  and  of  the  person  for  whom  and  on  whose  credit  the  work  or 
service  was,  or  is  to  be,  done,  or  materials  famished  or  placed, 
and  the  time  within  which  the  same  was,  or  is  to  be  done,  or 
fnmished  or  placed; 

■  (b)  »  !»hort  description  of  the  work  or  service  done^  or  to 
be  done,  or  materials  famished  or  placed,  or  to  be  famished 
or  placed; 

(c)  the  sum  daimed  as  doe  or  to  become  doe*, 

(d)  a  description  of  the  land  or  property  to  be  charged; 

(e)  the  date  of  expiry  of  the  period  of  credit,  if  any, 
agreed  apon  by  the  lienholder  for  payment  for  his  work  or 
service  or  materials,  where  credit  has  been  given. 

(8)  The  daim  may  be  in  one  of  the  forms  A  or  B  in  the 
schedole  to  this  diapter,  or  to  the  like  effect,  and  shall  be  verified 
by  the  affidavit  (form  C)  of  the  person  daiming  the  lien,  or  of  his 
agent  or  assignee  having  a  personal  knowledge  of  the  matters 
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nqnind  to  b«  Terifled,  and  tlie  •ffldavit  of  the  agent  or  aaaignee 
ahall  ttote  that  he  has  ntch  knowledge. 

(8)  Where  it  ia  deaired  to  regiiter  a  claim  for  lien  against  the 
land*  of  a  railway  company,  it  ahaU  be  a  raffioient  descy^ption  of 
nich  lands  to  demgibe  them  as  the  lands  of  such  raUway  company, 
and  etery  snch  daim  for  Uen  shall  be  r^tered  in  the  registry  of 
deeds  for  the  r^atration  district  in  which  soch  lien  is  daimed  to 
have  arisen. 

Sub-section  1  (d)  was  substituted  for  former  sub-section  by  c. 
72,  s.  8,  of  the  Acts  of  1917. 

As  to  error  in  designating  owner,  not  being  fatal  to  lien,  where 
property  can  be  easily  identified,  see  note  to  s.  23,  port. 

!•.  Taifa  of  elaias.— A  claim  for  lien  may  include  claims 
against  any  number  of  properties,  and  any  number  of  persons 
claiming  liens  on  the  same  prop«^  may  unite  therein  (form  D), 
but  when  more  than  one  lien  is  included  in  one  claim  each  lien 
•haU  be  verified  by  affidavit  (form  C),  as  provided  in  the  next 
preceding  section  of  this  Act. 

»  (1)  Imffilaritr  >wt  to  i»Tidid»te---Substantial  compli- 
ance only  with  the  next  two  preceding  sections  of  this  Act  shall  be 
required,  and  no  lien  shall  be  invaUdated  by  reason  of  the  failure 
to  comply  with  any  of  thr  requisites  of  such  sections,  unless  in  the 
oinnion  of  the  court  or  judge  irtio  has  power  to  try  the  action  under 
this  Act,  th*  ownar,  contractor,  or  sub-contractor,  or  mortgagee  or 
other  person,  as  the  case  may  be,  is  prejudiced  thereby  and  then 
only  to  the  extent  to  which  he  is  thereby  prejudiced. 

(9)  Nothing  in  this  section  contained  shall  be  construed  as 
dispMuing  with  the  registration  required  by  this  Act. 

81.  Claim  to  be  refistered.— The  registrar,  upon  payment  of 
a  fee  of  twenty-five  cents,  shaU  register  the  daim  so  that  the  same 
may  appear  as  an  incumbrance  against  the  land  so  described. 

n.  B^Mry  Art  applfoa.— Where  the  daim  for  lien  is  so  regis- 
tered the  pnson  entitled  to  such  lien  shall  be  deemed  the  purchaser 
pro  ianto  and  within  the  provisions  of  "  The  Registry  Act,"  but, 
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flSMpt  M  in  tihia  Act  provided,  "The  Bogiatiy  Aot*  dudl  not 
ai^ly  to  any  lien  arinng  ondvr  this  Aiet- 

» 

ta  (1)  Btfirtratln  in  otkcr  omm^A  ddm  for  Jien  by  a 
comtractor  or  rab-oontractor,  in  eaaea  not  othenriae  provided  for, 
vuij  be  rcgiateied  before  or  dnring  the  perf ormanoe  of  the  con- 
tract, or  within  thirty  daya  after  the  completion  or  abandonment 
thereof. 

(8)  A  daim  for  lien  for  materiala  may  be  regiatered  before 
or  dnring  flw  fnmiihing  or  placing  thereof,  or  within  thirty  days 
after  the  fnmiahing  or  placing  of  the  laat  material  lo  fomiahed 
or  placed. 

(8)  A  daim  for  lien  for  aerrioea  may  be  r^paterod  at  any  time 
daring  the  performance  of  the  aenrice  or  within  thirty  dayi  after 
the  comidetion  of  the  atrrice. 

(4)  A  dsim  for  lien  for  wagea  may  be  regiatered  at  any  time 
during  the  performance  of  tiie  woric  for  which  aadi  wagea  are 
daimed,  or  within  thirty  daya  after  the  laat  work  ia  done  for  idiich 
the  lien  ia  daimed. 

(5)  In  tiw  CMC  of  a  omtraet  whidi  ia  under  tlw  aaperriaion  of 
an  udutect,  engineer  or  other  peraon  npon  whoae  certificate  pqr- 
menta  are  to  be  made,  the  daixa  for  lien  by  ^  oMitractor  may  be 
legiBtwd  within  the  time  mmtioBed  ia  aob-aeetion  1,  or  within 
arran  daya  after  the  ardiiteet,  engineer  <v  ofliar  peraon  haa  given, 
or  haa,  npon  application  to  him  1^  tiie  coDtraetor,  refoaed  to  give 
s  final  certificate. 

One  Bholand  had  a  contract  with  Wrif^t  for  thf^  conatmction 
of  aome  honaea.  Dempeter  ft  Co.  were  tiie  lab-contra'-t'jri  and 
■applied  Bholand  on  hia  credit  with  matwnals  for  the  woric,  the 
whole  of  which  was  ddivered  before  the  88th  April,  1900.  On 
the  18th  May,  1900,  Dempater  4r  Co.  registered  a  lien  against  the 
property  under  tiie  HechJuuea'  Lien  Act,  1899,  but  no  proceed- 
inga  were  instituted  by  them  to  realise  the  daim  until  18th  An- 
guat,  1900.  On  an  ^^lication  to  set  aside  Dempster's  lien,  Bitchie, 
J.,  ddivered  the  ttXkmiag  judgmmt:  "I  think  the  word  'con- 
tract *  i!n  the  80th  aectran  of  tiie  Act  means  the  original  contract 
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with  the  owner  and  not  the  contnct  between  the  contractor  and  a 
■ab^ontractor.  If  no  claim  hai  been  registered,  Dempster  ft  Co. 
oonldi  I  think,  have  registered  one  at  any  time  within  thirty  days 
after  the  completion  of  that  contract.  There  seem*  to  be  no 
reference  to  the  abandonment  of  the  contract  except  in  section  9, 
but  in  Tiew  of  that  section  I  am  inclined  to  the  opinion  that  an 
abandonment  would  be  heiJ  as  equivalent  to  a  completion,  and  no 
claim  could  be  registered  after  thirty  days  from  the  abandonment 
of  a  contract.  In  this  case  no  period  of  credit  is  mentioned  in  the 
daim  and  Mr.  Dempster  has  sworn  in  an  affidavit  attached  to  the 
daim  that  none  was  given  nor  is  the  lien  claimed  upon  materials 
or  v^'Jiinery  u  provided  by  section  20,  sub-section  9.  The  diffi- 
culty, I  think,  arises  in  construing  the  words  '  after  the  work  or 
••nice  has  been  completed,'  in  the  cases  of  sub-contractors.  Does 
this  mean  after  the  original  contract  has  been  completed  or  after 
the  completion  of  the  sub-contract?  Sub-sections  2  and  3  of  aec- 
tioo  82  of  the  Ontario  Act  have  been  omitted  from  the  correspond- 
ing section  (20)  of  our  Act,  and  decisions  on  these  sections,  in- 
dnding  HaU  y.  Hogg.  20  O.  B.  16,  are  not,  I  think,  applicable. 
Application  dismissed.  Dmptter  v.  Wright.  (1900)  21  C.  L.  T. 
88. 

Where  a  claim  was  erroneously  made  against  a  person  who  was 
assumed  to  be  thoi  owner  of  the  property  but  the  lien  claimant  evi- 
dently supposed  that  he  was  inserting  the  right  name,  and  the 
proporty  oould  be  dearly  identified  by  the  description,  and  no  one 
could  be  prejudiced  by  the  mistake,  an  amendment,  stating  the 
name  of  the  true  owner  was  granted,  notwithstanding  that  the 
statutory  thirty  days  had  expired.  The  claim  is  against  the  land  and 
building  instead  of  the  person,  and  the  name  of  the  alleged  owner 
18  only  a  circumstance  of  description  to  give  notice  to  purdiasers. 
Entire  accuracy  in  such  matters  is  not  essential.  Nnonan  v.  Oaiety. 
LtmUed.  (1919).v   Decision  of  Wallace,  Co.  J.,  unreported. 

Where  the  plaintiff  raisccmstrued  the  terms  of  his  ccmtraet  and 
•Mumed  that  he  had  completed  it,  and,  Jierefore,  removed  his  men 
and  materials  from  the  .property,  it  was  held  there  was  no  "  aban- 
donmoit^  The  word  "  abandonment "  would  include  such  acts  as 
flight,  or  a  refusal  to  complete  a  contract  on  some  specific  ground, 
while  admitting  its  non-completion,  and  would  also  include  such 
deliberate  neglect  to  continue  the  work,  after  due  notice  or  request 
from  the  employer,  as  would  be  equivalent  to  refusal,  but  the  word 
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"abandonment"  in  thi»  Mcticm  cannot  mean  ceaaing  to  work 
under  the  belief  that  the  contract  it  completed.  Bojfc*  t.  Huxiabh, 
(1919) ;  Wallace,  Co.  J.,  nnreported. 

SznsT  Ain>  DnoRAiai  or  Lmr.  ^ 

S4.  Whn  liflB  azpiNa  lalaM  lAtt  Mtin  broo^l— Every 
lien  for  which  a  claim  is  not  regiatered  shall  absolately  cease  to 
exist  on  the  expiration  of  the*  time  hereinbefore  limited  for  the 
registration  thereof,  unless  in  the  meantime  an  action  u  com* 
menced  to  realise  ^  claim  or  in  which  the  claim  maj  be  realised 
nnder  the  provisions  of  this  Act,  and  a  oertiflcate  thereof  (form 
E)  is  registered  in  the  registry  office  in  which  the  claim  for  lien 
might  have  been  registered. 

W.  (1)  BaflitaNi  VtB  offns.— Every  lien  for  which  a  claim 
has  been  regiatered  shall  absolntdy  cease  to  exist  on  the  expiration 
at  ninety  days  after  the  woA  or  aervioe  has  been  completed  or 
materials  have  been  famished  or  jdaoed,  or  after  the  expiry  of  the 
period  of  credit,  where  sndi  period  is  mentioned  in  the  claim  for 
lien  registered,  or  in  the  eases  provided  for  in  sob-section  5  of  sec- 
tion 28,  on  the  expiration  of  thiffy  days  from  the  registration  of 
claim,  nnleas  in  the  meantime  an  action  is  commenced  to  realize 
the  claim  or  in  irtiich  the  claim  may  be  realised  under  the  provi- 
•ioos  of  this  Act,  and  a  certificate  is  registered  as  provided  by  the 
next  preceding  section. 

(8)  Where  the  period  of  credit  mentioned  in  the  daim  for  lien 
registered  has  not  expired,  it  shall  nevertheless  ceaae  to  have  any 
effect  on  the  expiration  of  six  months  fnmi  the  registration  or  any 
re-registratiob  thereof  if  the  daim  is  not  again  r^^tered  within 
that  period,  linless  in  the  meantime  an  action  is  commenced  and  a 
certificate  thereof  has  been  registered  as  provided  1^  sab-section  1. 


96.  lien  oeMos  in  eotdn  caaea  in  90  di^s< — ^If  there  is  no 
period  of  credit,  or  if  th^  date  of  the  expiry  of  the  period  of  credit 
is  not 'Stated  in  the  claim  so  registered,  the  lien  shall  cease  to  exist 
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upon  the  expiration  of  ninety  dtyi  after  the  work  or  Mrrice  hae 
been  completed  or  nuteriaU  fnmidied  or  placed,  unlem  in  the 
meantime  an  action  ia  commenced  and  a  certificate  t^reof  regie- 
tered  aa  provided  by  aeetion  M. 

•7.  ll«n  ■arifBaUe.—The  right  of  a  lienholder  may  be  aa- 
aigned  by  an  inatrament  in  writing  and,  if  not  assigned,  upon  hia 
death  shall  pass  to  his  personal  representative. 

it.  (1)  ttt/rUaau  re>pMti>f  diaekargt  uid  tmsUbc  lim— 
A  lien  may  be  discharged  by  a  receipt  signed  by  the  claimant,  or 
his  agent,  duly  anthoriaed  in  writing,  acknowledging  payment, 
end  verified  by  afSdant  and  registered. 

(8)  The  receipt  shall  be  nnmbered  and  entered  like  otiier  in- 
stmmento,  but  shall  not  be  copied  in  any  registry  book,  and  there 
shall  be  entered  against  the  entiy  of  the  lien  to  which  tiie  discharge 
relates  tile  word  "discharged"  and  the  registration  number  of 
sncb  discharge. 

(S)  The  fee  shall  be  tiie  same  aa  for  registering  a  claim. 

(4)  Upon  application,  tiie  court  or  judg?  having  jurisdiction 
to  try  an  action  to  realise  a  lien,  may  allow  security  for  or  payment 
into  court  of  tiie  amount  of  tiie  claim,  and  may  tiiereupon  order 
that  tiie  registration  of  tiie  lien  be  vacated  or  may  vacate  tiie  regis- 
tration upon  any  otiier  proper  ground  and  a  certificate  of  the  order 
may  be  registered. 

(5)  Where  tiie  certificate  required  by  sections  24  and  26  has 
not  been  registered  witiiin  tiie  prescribed  time,  and  an  application 
IS  made  to  vacate  tiie  registration  of  a  claim  for  lien  after  tiie  time 
for  registration  of  tiie  certificate  required  by  sections  24,  25  or  26 
the  order  vacating  tiie  lien  may  be  made  «r  parte  upon  production 
of  the  certificate  of  tiie  registirar  certifying  tiie  facts  entitiing  tiie 
applicant  to  such  order. 

Emict  of  Taking  Skcbitt  oh  Exthndino  Timb. 

».  (1)  TkUar  ttcvity,  etc.,  not  to  affeet  Uea.-The  taking 
of  sny  security  for,  or  tiie  acceptance  of  any  promissory  note  or 
MX.— 26 


t^.; 
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I>U1  of  eidumgo  for,  or  the  tikiiig  of  anj  MknovkdgiiMni  of  tho 
dtim,  or  th«  giving  of  time  for  tlie  pajinnt  timoof,  or  tho  teking 
of  uy  proiBNdiiigi  for  the  reeoreiy,  or  the  recortiy  <rf  a  penoutl 
judgment  for  the  daim^  ihell  not  merge^  waiTe  or  pej,  iatibdyi 
prejudice  or  deetroy  the  lien  nnleee  the  daimant  agreee,  in  writr 
ing,  that  it  diall  hare  that  efleei 

(8)  Where  any  nidi  promiiaory  note  or  bill  of  ezdiange  has 
been  negotiated,  the  Uenholder  dull  not  thereby  loee  his  Uni  if , 
at  the  time  of  bringing  hie  action  to  enforce  it,  or  idiere  an  aeti<m 
ie  brought  by  another  Uenholder,  he  ie,  at  the  time  of  ptoring  hie 
daim  in  raoh  action,  the  holder  of  mdi  prcnnieiory  note  or  bill 
of  ezdiange. 

(8)  Nothing  in  rab^eetioii  i  diall  attend  the  time  United  lij 
thie  Act  for  brbiging  the  action  to  enforce  the  lien. 

(4)  A  perecm  who  hai  extended  the  time  for  paymant  of  a 
daim  for  whidi  he  has  a  lion,  to  obtain  ihe  benefit  at  this  section, 
shall  commence  an  action  to  enforce  such  lien  within  tiie  time  pro* 
scribed  by  this  Act,  and  shall  registsr  a  certiileats  ss  rsqnired  hj 
.seetiims  94,  ii  at  Ht  but  no  further  proceedings  disll  be  taken 
in  the  action  until  the  eziuration  of  such  extension  of  time. 


ao.  lafwesmil  of  Vm  whwe  tbM  aslsaial^Where  the 
period  of  credit  in  respect  of  a  daim  has  not  expired,  or  where 
there  hss  been  an  extendon  of  time  for  payment  of  the  daim,  the 
lienhdder  mi^  nererthdees,  if  an  action  is  oommsnoed  1^  aiqr 
other  person  to  enforce  a  lien  against  the  same  property,  proTe 
and  obtain  payment  of  hit  daim  in  such  actum  as  if  the  period  of 
credit  or  the  extended  time  had  expired. 


LmrHouMB'a  Bioht  to  IinoucATioy. 


tl.  (1)  Tieuhiader  maj  tauad  inspeetieB  ef  owtmetv— Any 
Uenholder  may  at  any  time  demsnd  of  the  awau  or  his  agent  the 
terms  of  the  contract  or  sgreement  witfi  the  contractor  for  and  in 
respect  of  which  the  work,  service  or  material  is  or  is  to  be  per- 
formed or  furnished  or  placed,  and  if  such  owner  or  his  ^ent 


^^ 
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'  il^  ■*  «>•  tii-  o<  •.eh  dMuad  or  within  NMooabb  Um 
ttjmftjMnf «m  «»  p«0B  »ddag  «ch  dm«.d  of  th,  t^ 
«fc  e«to^  or  .„«««.  «d  th.  «H,«,t  d«  «.d  tnpdd  upon 

r!L    ^  r?**  "  •l»«««t,  or  the  uioTiiit  dot  or  oaiwid 

ttwoo,  «»dtf  the  pmon  ddiniBg  th.  U«n  .Tutam.  lo«  bj  ,J«oo 
«^«^«f««l  «  n.,l.et  or  £.1..  .Ut«n«t,  tU  own.r^^^ 

IWOo  to  him  in  tt  Mtion  th«for  for  th.  MDount  of  Bwai  lo« 
(t)  Th«  eourt,  or  judge  htting  jurirfiction  to  tiy  «  Mtion'to 

or  tfter  on  lotion  tt  commonoed  for  the  «,loit»n«.t  of  mh  li«. 
-Jfc.  «  ordor  rjjuiriflg  the  owner  or  hi.  i««,t  to  produo.  ^ 

upon  raeh  teme  m  to  ooeti  u  he  mej  deem  juaL 

Ian  ov  Mnrnra  Ci.Ai:ia. 

It.  (1)  VMfWew  fMfeetiaf  Ikte  en  mifinr  eUM-ETerr 
tab^  worto«  to  whom  wege.  i.  dne  l^  «y  person,  ilrm^ 
«V»«faon  for  work  orlabor  performed  .t .  mine  or  in  connection 
wW^  ^^  ope^  c«ied  on  Iqr  ««A  per«,n.  firm  or  corporn- 
tt^  ■hdl  hnn  •  Men  npbn  the  proper^  and  mining  leeT  or 
^^:T^  to  which  «.ch  work  «d  UborlTbeen  pe^ 
focmed  to  tb»  eitmt  of  two  monthe'  wigee. 

(t)  Such  lien  dttU  h.^  priority  om  dl  other  Uene,  mort- 
gy  or  ch«fr.  npon  the  «id  propertj  «»d  mining  l.Me.  or 

«««*•,  ^ther  the  .Mne  w  prior  or  robeeqnent  to  the  perform, 
lagotenofaworkandldior.  1-™™ 

jj?u  '^***'^*"*«»«'"»<*J»«»itehallnotbeneceeMrrto 
d-«fte  ft.  property  «.d  mining  le.Me  dbctod  therehy.  but  it 
■toU  be  ndBaent  to  deeignete  rach  property  and  mining  leeaee  h 
the  property  and  mining  leaM  of  raeh  pet«,n  or  corporation. 

(4)  Snd»  lien  ehaU  be  regirtered  in  the  office  of  the  Commit 
•lowar  of J»aMic  Work,  «xd  Uinee  at  Halifax,  a.  well  m  at  the 
wgMtoy  of  deed!,  of  the  ngietration  district  in  which  the  mine  i. 


;i!. 

}■ 
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iritMte,  aad  tiw  providoM  of  tUi  Aet  dMll,  la  m  fv  m  tiM 
•ft  appUesblt,  q^y  to  ngivtr^kn  in  tho  oOm  d  nid  Coaai^ 


■^^. 


(5)  ProcMdingi  to  ciiforw  a  lien  enttad  ^  tiik  MotioB  nay 
ba  takan  at  any  tina  within  aiz  montha  from  tha  ragiatration 
tharaof  and  ahall  ba  daamad  to  ba  takan  on  behalf  of  all  panona 
holding  aodi  liena  at  tha  time  midi  prooaadinga  ate  oommanoad  or 
within  thirty  daya  tharaaftar. 

(6)  In  this  Mction  the  expreeaion  "mine"  BMana  a  mine  to 
which  the  Coal  Minaa  BegnlatioD  Act  or  tha  MataUiferow  Minea 
Bagnlation  Act  appliea,  and  tha  expraiaion  "mining"  ahall  have 
ttw  tame  meaning  aa  tha  expreaaioa  "  to  mine  "  in  tha  Minea  Act 

BMALoan  lamn  M»  VwoamnaM. 

U.  (1)  Jtriaiiotian  of  aovt  ud  fNtadara.  —  The  liena 
created  by  thia  Act  may  be  oiforoed  by  «>  actitm  to  ba  brought 
and  tried  in  the  Connty  Court  of  the  Coonty  Court  Diatriet  in 
nUdi  tiw  landa  ait  dtiutlad,  whatiiar  fha  amount  daimad  ia  ortr 
1800.00  or  not,  and  according  to  the  ordinaiy  procednta  of  aadi 
court,  except  where  the  mbw  ia  Taried  by  thia  AA. 

(t)  Without  iaaning  a  writ  of  anmmona  an  action  under  thia 
Act  ahall  be  commenced  by  filing  a  atatement  of  claim  in  tiia  office 
of  the  derii. 

(3)  Any  number  of  lienholdera  claiming  liena  on  the  same 
property  may  join  in  the  action,  and  any  action  brou^t  by  a  lien- 
holder  ahall  be  taken  to  be  brought  on  behalf  of*  all  other  lien- 
holders  on  the  property  in  question. 

(4)  It  ahall  not  be  necessary  to  make  any  lienholdera  defen- 
dants to  the  action,  but  all  lienholders  served  with  a  notice  of 
trial  shall,  for  all  purpoaea,  be  treated  as  if  th^y  wen  partiea  to  the 
action. 

(5)  Erery  such  lienholcter  iriio  ia  not  a  party  to  the  action 
ahall  file  his  daim,  verified  by  afBdarit.    (Form  0). 

(6)'  The  statement  of  claim  diall  be  aerred  within  one  month 
after  it  is  filed,  but  the  court  or  judge  having  power  to  try  the  ac- 
tion may  extend  the  time  for  service  thereof. 
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(7)  Tht  ■tatommt  of  defence  my  be  in  one  of  the  fonne  H 
•r  I.  The  time  for  delivering  a  itatement  of  defence  shall  be  the 
MUM  aa  tm  entering  an  appearance  in  an  action  in  the  Snpreme 
Court. 

(8)  The  eervice  of  all  papen  necemrily  or  usually  serred  In 
the  enforcement  of  this  Act  may  be  effected  by  any  literate  person. 
(Thu  mb-eectioo  was  udded  by  c.  46,  of  the  AcU  of  1918). 

^o-^i''^^'"^''  ^'  C»»Mo/«a<srf  0.  U.  Co.,  (1901)  81  C.  L.  T. 
«8»,  and  PtnntngtoH  v.  Morley,  (19M)  3  0.  L.  H.  fiU. 

Notice  of  taking  an  order  for  judgment  should  be  giren  prior 
«cumbrancers  so  as  to  protect  their  rigfate.  Ptlion  r.  Black 
Hawk  i/tmii^  Co.,  (1908)  40  N.  S.  H.  385. 

•4.  (1)  IWal  tad  ftwm  of  eo«it— After  the  delivery  of  the 
statement  of  defence,  where  the  plainUFs  claim  is  disputed,  or  after 
the  time  for  delirery  of  defence  in  all  other  cases,  where  it  is  desired 
to  try  the  action  otherwise  than  at  the  ordinary  sittings  of  the  court 
either  party  may  apply  to  a  judge  who  has  power  to  try  the  action 
to  fix  a  day  for  the  trial  thereof,  and  the  judge  shall  make  an  ap- 
pointment  fixing  the  day  and"  place  of  trial,  and  on  the  day  ap- 
pointed, or  on  such  other  day  to  which  the  trial  is  adjourned,  shall 
proceed  to  try  the  action  and  all  questions  which  arise  therein 
or  which  are  necessary  to  be  tried  to  fully  dispose  of  the  action' 
•ad  to  adjust  the  rights  and  liabilities  of  the  persons  appearing 
before  him,  or  upon  whom  the  notice  of  trial  has  been  serred,  and 
a*  the  trial  shall  take  all  accounts,  make  all  inquiries,  and  give  all 
directions,  and  do  all  things  necessary  to  try  and  otherwise  finally 
di«pose  of  the  action,  and  of  all  matters,  questions  and  accounts 
■ri«ng  in  the  action,  or  at  the  trial,  and  to  adjust  the  rights  and 
UabUities  of,  and  give  all  necessary  relief  to,  all  parties  to  the 
•ction,  or  who  have  been  served  with  the  notice  of  trial,  and  shall 
•■ibody  all  renUta  in  the  judgment.    (Form  K). 

(«)  The  judge  who  tries  the  action  may  order  that  the  estate 
or  interest  charged  with  the  lien  be  sold,  and  when  by  the  jndg- 
iw«t  a  sale  of  the  estate  or  interest  charged  with  the  lien  is  or- 
dered, the  judge  who  tries  the  action  may  direct  the  sale  to  taka 
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.  plMt  at  a^j  tiaM  iAw  ln^ft,  aUeviag^  hMMW,  •  immmU* 
tiat  for  idTtrtiaiaf  tmA  ■!•. 

(I)  Tk»  jadft  vfao  Mm  tbr  Mttoa  bmj  ako  ate  IM  mU 
of  anj  matoriali,  and  Mthoriat  tbt  nnoval  tibmof. 

(4)  Aaj  Umboldw  who  has-  not  prorad  his  claim  at  tha  trial 
of  aaj  action  to  anforca  a  lian,  <m  i^pUeatioB  to  the  Jodfa  iriw  triad 
Um  action,  upon  midi  tanna  aa  to  coats  and  othanHsa  aa  ara  JtMt, 
WMj  ba  lot  in  to  pmn  hia  daina  at  any  tiaa  babra  Oa  amooat 
raaliasd  in  tha  action  for  tha  satiafaetion  ol  liaM  baa  baas  diatri- 
batad,  and  whara  soch  eUini  is  provad  and  allowad,  tha  Jodga  ihaU 
aaand  tha  jadg»aat  so  aa  to  indada  audi  daim  ttMNin. 

(5)  Anj  lianhddar  for  nn  aaaoont  not  aicsading  ooa  hudrad 
ddlars,  or  anj  UanhoUor  not  a  party  to  tha  action,  may  attand  in 
paraon  at  tha  trial  of  an  adtion  to  anf orea  a  Uan.  and  aa  a^  pro- 
esadingy  in  sodi  action,  or  nay  ba  raprsaantad  tharaat  or  Oafaan 
by  a  solidtor. 

(t)  Whara  a  aak  is  had  tha  Btmaya  ariaiag  thaiafrmn  diall  ba 
paid  into  eovrt  to  tha  eradit  ol  tha  adion,  and  tha  jndfa  vpon 
a^oaa  ordar  tha  laada  vara  add  dMll  diiaat  to  iHmb  aodi  mon^ 
dull  ba  paid,  and  any  add  to  tiba  daim  id  tiia  paraon  — yhftiwg 
flia  aala  his  aataal  diAaiaaasanta  ineorrad  ia  iMpniwutiftn  Oara- 
witti;  lad  whim  aaflMant  to  aatiafy  ^  JadgaMat  aad  eoats  is 
not  rsaliaed  by  tha  sala,  ha  ahall  oartify  tha  amonat  of  soch  do- 
fidanqr,  and  tha  naaMS  of  tha  paraoaa,  witfi  Hkt  aawnata,  who  ara 
aatitiad  to  raoorar  tiw  saaM,  aad  tha  paiaoM  by  tha  Jadgmaat 
adjadgad  to  pay  tha  saaa>  aad  saeh  paiaoaa  shall  ba  aatitiad  to 
aaforea  tiia  aaaa  by  axaeation  or  otiianriai^  aa  a  jadgnent  of  the 
coori 

W.  Batiaa  af  tiiaLp— Tha  party  who  obtains  an  appointment 
izing  tha  day  and  phoe  of  trial,  shall,  at  least  ei|^t  dear  dayi 
before  the  day  fixed  for  the  trial,  aarre  a  notifla  <rf  trial,  whidi  may 
be  in  the  form  L  in  tiie  adtednle,  or  to  tiba  like  dBMt,  apoa  the 
aolidtofl.for  the  defendants  who  Mppeu  by  adidton^  aaid  apon 
all  lienhddera  who  hOTe  ragistoad  tfadr  liana  as  rsqnirad  by  this 


MOTA  tOOtM  IflKVAVIO*'  UW  ACT. 


Wl 


Act,  ud  ipoo  all  othfT  ptnoM  having  aoj  wgiatoftd  efaargt  or 
iaeoabnaM  or  date  oa  tho  Mid  lands  who  an  not  partka,  or, 
who  boiaff  partfaa,  appaar  paraoaally  in  tha  laid  aetiea,  and  nidi 
aarrieo  diaU  ba  paiaonal  nnleaa  otharwiia  diiaetcd  bj  tha  eonrt  or 
jndga  who  is  to  try  tha  action,  and  tha  oovrt  or  Jndga  maj,  in  Han 
of  parsona)  sarrica,  diraot  in  what  mannar  tha  notice  of  trial  shall 
ka  sarrad* 

M.  OaMaaliintiw  af  aatiai,  Whara  more  than  one  action  ia 
bron^t  to  raaliaa  lians  in  raspaet  to  the  tama  property,  the  court 
vx  Jttdga  having  power  to  try  sodi  actions  may,  on  the  ai^lieatioii 
of  any  party  to  any  <me  of  aodi  actions,  or  on  tha  apiriication  nf 
any  other  pefson  interested,  consolidate  all  snch  actions  into  one 
aetioo,  and  may  give  the  conduct  of  tha  consdidated  action  to  any 
plaintiff  in  his  diaeretien. 

tr.  Ominta  af  Mttaa^-Any  lienholder  entttled  to  the  benefit 
of  tite  action  wag  apply  for  the  carriage  of  the  proceedings,  and 
tha  court  or  Judge  having  power  to  try  the  action  may  therenpon 
make  an  order  giving  such  lienholdar  the  carriage  of  the  proceed- 
ings, and  sndi  lienhdder  dull,  for  all  porpoaaa  in  the  action,  ba 
tha  plaintiff  in  tha  action., 

M.  Jiif  ill  ia  fatty  aaaaai  In  any  action  where  the  total 
aaonnt  of  tiia  j^aintiff  and  other  peraons  rlaiming  liens  is  <me 
hundred  ddlars  or  less,  the  jodgment  of  the  court  or  judge  having 
power  to  try  such  action  diall  be  final,  Unding,  and  without  ap- 
peal, eieept  that  upon  apidkation,  within  fourteen  days  after 
judgment  is  pronounced  to  the  court  or  judge  who  tried  the  same, 
a  new  trial  may  be  granted. 

W.  AppaaL— In  ■  all  actions  where  the  total  amount  of  the 
daim  of  tha  plaintiff  and  other  persons  claiming  liens  is  more  than 
one  hundred  dollars,  any  party  affected  thereby  may  appeal  there- 
fmn  to  the  Supreme  Court,  en  hone,  whose  judgment  shall  be 
4nal  and  binding,  and  no  appeal  shall  lie  therefrom.    The  "  Judi- 
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ntoi*  Act "  aad  the  rnlat  oi  th«  SnpieBie  Court  shall,  to  far  m 
the  uioft  are  aRilicable,  aj^ly  to  all  appeals  under  this  sectioii. 

lA.  (1)  Ooati.— The  costs  of  the  action  nnder  this  Act  awarded 
to  the  plaintiffs  and  snocessfol  lienholden,  shall  not  exceed  in 
the  aggregate  an  amoont  eqnal  to  twenty-five  per  cent  of  the 
amoont  of  the  judgment,  besides  actual  disbursements,  and  shall  be 
>in  addition  to  the  amount  of  the  judgment,  and  shall  be  appor- 
tioned and  borne  in  such  proportion  as  the  judge  who  tries  the 
action  may  direct 

(S)  Where  the  costs  are  awalrded  against  the  plaintiff  or  other 
persons  claiming  the  lien,  such  costs  shall  not  exceed  an  amount  in 
the  aggregate  equal  to  twenty-fire  per  cent  of  the  claims  of  the 
plaintiff  and  other  claimants,  besides  actual  disbursements,  and 
shall  be  apportioned  and  borne  as  tiw  judge  may  direct. 

(8)  In  case  the  least  eiqiensive  course  is  not  taken  by  a  plain- 
tiff under  this  Act,  the  costs  allowed  to  the  solicitor  shall  in  no 
case  exceed  what  would  have  been  incurred  if  the  least  expenslTe 
course  had  been  taken. 

(4)  Where  a  lien  is  discharged  or  vacated  under  section  88  of 
this  Act,  or  where  in  an  action  judgment  is  given  in  favor  of  or 
against  a  daim  for  a  lien,  in  addition  to  the  costs  of  an  action, 
the  judge  may  allow  a  reasonable  amount  for  costs  <rf  drawing 
and  registering  the  lira  or  for  vacating  the  registration  of  the 
lien. 

(5)  The  costs  of  and  incidental  to  all  applicatifuu  and  orders 
made  under  this  Act,  ani  not  otherwise  provided  for,  shall  be  in 
the  discretion  of  the  judge. 

In  mechanics'  lien  actions  it  is  a  sound  rule  that  the  owner  is 
entitled  ordinarily  to  his  costs  out  of  the  fund.  In  the  present  case 
some  of  the  cmts  ini'urred  related  to  the  contestation  of  the  claim 
of  the  Starr  Construction  Company.  The  owner,  by  retaining  and 
subsequently  paying  into  court  the  proper  sum,  had  fulfilled  the 
obligation  imposed  upon  him  by  the  statute,  and  as  thst  amount 
was  not  accepted  as  correct,  and  an  issue  was  thereby  created,  it 
seems  just  and  reasonable  that  on  a  trial  of  that  issue,  where  »he 
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ownsr  (who  is,  in  inch  caae  in  a  position  ui«logoai  to  a  stake- 
holder) incceeds,  he  dioald  be  entitled  to  his  costs  out  of  the  fund, 
before  the  fund  is  dirided  among  the  other  parties  wh^  claims 
iaye  been  established.  Smik0r  Jt  McMann  v.  SmUh.  (1920): 
Wallace,  Co.  J.,  Halifax,  N.S.,  unreported. 

41.  law  staaip.— Every  statement  of  claim  filed  in  the  City  of 
Halifax  in  an  action  to  enforce  a  lien  under  this  Act  shall  be 
accompanied  by  a  fee  of  fifty  cents,  irfiich  shall  be  included  in  the 
costs,  and  paid  by  lav  library  stamp. 

tt.  Deleieaejr  after  mI*  rawrerabla.— All  judgments  in  favor 
of  lienhdders  shall  adjudge  that  the  person  or  persons  personally 
liable  for  the  amount  of  the  judgment  shall  pay  any  deficiency 
which  may  remain  after  sale  of  the  property  adjudged  to  be  sold, 
and  whenever  on  a  sale  of  any  property  to  realise  a  lien  under 
this  Act  sufficient  to  satisfy  the  judgment  and  costs  is  not  realised 
therefrom,  the  deficiency  may  be  recovered  against  the  property  of 
such  person  or  persons  by  the  usual  protess  of  the  court. 

tt.  OirtilMte  TMatiar  Utn.— A  certificate  vacating  a  lien 
may  be  in  one  of  the  forms  M  or  N  in  the  schedule,  or  to  the  like 
elect. 

MiscaLLAiraocs  Piotuioks. 


H.  (1)  MMaiumM  liam  oa  ehattds.— Every  mechanic  or  other 
person  who  has  bestowed  mimey,  or  skill  and  materials  upon  any 
chattel  or  thing  in  the  alteration  and  improvement  in  its  proper- 
ties, or  for  the  purpose  of  imparting  an  additional  value  to  it,  so 
as  thereby  to  be  entitled  to  a  lien  upon  such  chattel  or  thing  for 
the  amount  or  value  of  the  money,  or  skill  and  materials  bestowed, 
shall,  while  such  lien  exists,  but  not  afterwards,  in  case  the  amount 
to  whidi  he  is  entitled  reaaains  unpaid  for  three  months  after  tiu 
same  ought  to  have  been  paid,  have  the  right,  in  addition  to  all 
other  remedies  provided  by  law,  to  sell  by  auction  the  chattel  or 
thing  in  respetft  to  whidi  the  lien  exists,  on  giving  one  week's 
notice  by  advertiseaaMit  in  a  newspaper  published  in  tite  county  in 
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wUdi  ihb  work  wm  doiw,  or  in  cm*  Hun  it  no  newipaper  pab- 
liabod  in  nieh  county,  than  in  »  nowqnpn  drciilitiag  tbwsin, 
■tating  the  name  of  the-  penon  indebted,  the  aaioiint  of  the  d^ 
•  deoeription  of  the  dtattd  or  thing  to  be  «M,  tlie  tbne  Md  j^aoe 
of  nle,  and  the  na«e  $1  the  WMtimeer,  and  lettviqg  a  Iflte  notice 
in  writing  at  flie  laat  Iimw*  |iiee  of  randenee  (tf  any)  of  the 
'  owner,  if  he  ia  a  raaiiant  of  aaeb  oonnty. 

(8)  Sndi  meduaie,  or  otiier  ^moa,  shall  wpjiy  the  proceeds 
of  ik»  sale  in  p«7niMit  of  the  amovai  dne  him,  and  the  ooets  of 
adrertising  and  sale,  and  shall  up<H>  api^cati<»  pay  orer  any  sar- 
ploa  to  the  person  entitled  tiiereto. 

See  Ch^>tsr  XIV.,  "  Mechanics'  lioDs  up<m  Pofsonalty  "  and 
easea  died,  indoding  Nova  Scotia  cases. 

Aa  to  inanlBciency  oftpoaaeasion,  see  MeKmuU  ▼.  MmUnton. 
(1908)  40  N.  S.  B.  846. 

A  shipwrif^t  who,  imder  a  cmitract  for  repairs  in  coarse  of 
oecation,  haa  possession  oi  the  defendant  ship  at  the  time  of  her 
arrest  at  the  snit  of  the  plaintilb,  can  claim  prioriifi  in  the  diitri- 
bation  of  the  proceeds  of  the  sale  of  the  Tessel  under  an  order  of 
the  court,  in  reepect  to  the  claim  for  wcnrk  in  completing  such 
repairs  after  the  arrest, — the  repairs  being  necessary  and  having 
been  made  in  good  faith,  altfaongfa  withoat  the  sanotiim  of  the 
oonri  The  award  for  sodt  repairs  was,  in  the  drcomatanoes^  sub- 
ject to  this  restricti<m, — "  so  far  as  the  selling  valtie  of  the  d«lend- 
ant  ship  was  therd>y  increased."  H^tx  8hipgttrd$,  Limiitd, 
(Interrenors),  and  Montnal  Dry  Dodes  and  SMf  Mtptirm§  Com- 
pm9,  (Plaintilb)  t.  The  Ship  "Wtttorum,"  (1919)  19  Can.  Ex. 
C.  B.  8A9,  affirmed  on  appeal  to  the  Supreme  Court  of  Canada, 
(1980). 

The  restricting  daase  qooted  woold  not  aiqply  i'  the  assent  of 
tile  plaintiifii  to  the  completion  of  the  repairs  had  been  expressly 
giTsn  or  might  fairly  have  hem  imi^ied.  Jowitt  d  SvM  t.  Union 
Cold  SUtrage  Co..  (1918)  8  K.  B.  1. 

The  ri^t  of  tiie  plaintilfs  who  seiaed  flie  veaael  ia  in  tiie  value 
of  the  Tsseel  at  the  date  of  the  seiiure,  and  nidt  in  the  nthie  subse- 
quently eidtanced  by  the  necessary  wwrk  of  the  shipwr^t. 

41.  lanaul  JiifBaat— When  in  any  aetion  brooi^t  under 
te  pn>risi(ms  <rf  tiiis  Aot,  any  dainaat  faila  for  any  reaaui  to 
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mtMUh  ft  valid  li«ii,  he  may  nnerthdm  neovtr  tfantin  »  per- 
mial  judgant  agaioft  the  pvty  or  partiM  t6  ifae  aet^oo  for  radi 
nun  or  raina  of  mautj  u  qqwar  to  be  dm  him  frtMn  nieh  party 
or  partiee,  and  idiieh  he  might  recorer  in  an  action  on  the  contract 
againat  rach  p^rty  or  partiea. 

Where  certain  work  done  was  done  on  property  which  coold 
not  be  the  rabject  of  a  lien  there  can  be  no  recovery  of  a  peraonal 
judgment  for  rach  work.  Falconer  v.  Hartlen,  (1920) ;  Wallace, 
Co.  J.,  Halifax,  N.8.  (unreported). 

<•.  VooM^— The  forma  in  the  aehednla  hereto,  or  forms  simi- 
lar thereto,  or  to  the  like  effect,  may  be  adopted  in  all  proceedings 
nsdCT  this  Aet 

47.  lata  rqcaML  ~  The  Acta  and  parts  of  Acts  in  the 
•dednle  hereto  are  repealed  to  the  extent  in  rach  schedule  men- 
tioiied. 


SCHEDULE. 

FosM  A.— SaonoH  18. 

Cladc  or  Loor  fos  BwnnATioy. 

A.  B.  (name  of  claimant)  of  (here  state  reddenoe  of  claimant, 
and,  if  ao,  aa  assignee  of,  stating  name  and  residence  of  assignor), 
nnte  the  "  M edumios*  Lien  Act,"  claim  a  lim  upon  the  estate  of 
(here  state  tiie  name  and  residence  of  owner  of  land  upon  which 
the  Um  is  daimed),  in  tlu  ondermantioned  land  in  respect  to  the 
foUowiAg  work  (aerrioe  or  materials),  that  is  to  say  (here  give  a 
abort  deaeription  of  the  natore  of  the  work  done  or  materials  fur- 
nidwd,  and  for  which  the  lien  is  daimed),  which  work  (or  ser- 
vice) was  (or  ia  to  be)  done  (or  materiala  were  fnmiahed)  for 
(here  atate  the  name  and  residence  of  tin  peraon  upon  whoae  credit 
the  woric  ia  done  or  materialr  fumiahed),  on  or  before  the 

The  mount  daimed  u  dne  (or  to  become  due)  is  the  sum 
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Tht  foUoviog  is  «  dflwriptioii  <rf  tiia  kmd  to  bt  duurged  (htn 
Mt  out  a  oonciM  detrnptiao  of  th*  land  to  b«  diug«d  Mifficioiit 
for  the  porpoM  of  nfutimtion). 

When  credit  hu  been  giren,  inwrt;  The  Mid  work  wu  ^one 
(or  nuiterisli  wwe  famished)  on  credit,  and  tiie  period  of  credit 
agreed  to  expired  (or  will  expire)  on  the  daj  of  , 

19    . 

Dated  at  this  day  of  ,19    . 

{Signature  of  dlainumt.) 


¥omu  B. — Saonox  18. 
C1.AIX  OF  Limr  lOB  Waoh  vob  Rbsistbatiok. 

A.  B.  (name  of  olaimaat)  of  (here  state  the  residence  of  daim- 
an^  and,  if  so,  as  assignee  of,  stating  name  and  reddenee  of  as- 
signor), under  the  "Medtanics*  Lien  Act,"  daims  a  Uen  vpon  the 
estate  of  (here  state  the  name  and  residenee  of  the  owner  of  land 
npon  which  the  lien  is  claimed)  in  the  ondermentioned  land  in 
respect  to  days'  work  performed  thereon  while  in  the  empl<qr- 
ment  of  (here  state  the  name  and  rendence  of  the  permn  npon 
whose  credit  the  work  was  done)  on  or  before  the  day 

of  •        ,  19    . 

The  amount  claimed  as  dne  is  the  som  oi  $ 

The  fdlowing  is  the  description  of  the  land  to  be  diarged  (here 
set  ont  a  oondae  description  of  the  land  to  be  diarged  soffident 
for  the  pmpoae  of  registration). 

Dated  at  ^kk  day  of  ,  19    . 

(Signatun  of  Claimamt.) 


Fosx  C— Sktioks  18,  19. 
ArriDATiT  Vnimvo  Claim. 

I,  A.  B.,  named  in  the  abore  {or  annexed)  claim,  make  oath  and 
say  that  the  said  daim  is  tme. 

Or,  Y(;  A.  B.  and  C.  D.,  named  in  tiie  above  (or  annexed) 
daim,  make  oath  and  say,  uid  each  for  himself  saitl^  tiiat  the  said 
daim,  as  far  as  relates  to  him,  is  tme. 
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(Wktn  th«  afidttvit  it  made  6y  agtmt  or  as$ign«e,  a  clau$e  muti 
h€  addtd  to  the  following  effoct.)  I  have  fall  knowladge  of  the 
facte  wt  forth  in  the  above  (or  annexed)  claim.    - 

Sworn  before  me  at 
in  the  county  of 
tide  day  of 

19    . 

Or,  the  uid  A.  B.  and  p.  D.  were  eever-  ^ 
ally  twom  before  me  at 
in  the  county  of 
this  day  of  ,19 


»,  - 


Or,  the  gaid  A. 

.     at 

of 
of 


B.  was  awom  before  me  \ 
in  the  county 


,  thie 
19 


day 


FosH  D. — SacnoN  19. 

Claik  or  Lnor  fob  Waom  bt  Sbtbbal  CtAncAHTS. 

The  fdlowing  perMuu  under  the  "  Meduuiict'  lien  Act,"  claim 
a  lira  upon  the  eatate  of  (here  state  the  name  and  lesidenoe  of  the 
owMr  of  the  land  upon  which  the  lien  is  claimed)  in  the  und»* 
mentioned  land,  in  respect  to  wages  for  labor  perfprmed  thereon 
while  in  Ae  employment  of  (here  state  name  and  residence  or 
names  and  rendenoes  of  employers  of  the  several  persons  claiming 
the  li«i.) 


A.  B.,  of  (residence)  9 
C.  D.,  of  (residence)  9 
E.  F.,  of  (residence)  f 


lor 
lor 

fin- 


days'  wages, 
days'  wages, 
days'  wages. 


The  following  is  the  description  of  the  land  to  be  charged  (here 
set  oat  a  concise  description  of  the  land  to  be  charged  sufficient  tot 
the  purpose  of  registration). 

Dated  at  this  day  of  ,  19    . 

(Signatures  of  the  several  Ckumaints,) 
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FooK  B— Saonow  M. 
OiRi'iffiuAn  ov  Idii] 
(A|li  •/  <7oiir<  «imI  (7mim.) 

I  eertiljr  tiiat  th«  aboiv-iMiiNd  pltintiff  bat 
tkm  in  th«  abore  ooort  to  oiforot  agdntt  ths  loUowiaf  land  (da- 
aciiliiag  it)  a  daiai  of  machanica*  lien  for  $ 

Datad  thia  dajof  ,  19    . 


iVoMoMtary  (or  OUrii.) 


Vouc  G — Smmam  SS. 

AyfnunT  w  Lmmaim  Tmrmro  Chuni. 

(<Sfly)«  tf  Cmtrt  mtd  Cmu$.) 

I,  O.  H.,  <rf  (oiMraia  anrf  eooiijwiiaii),  laaka  oath  and  ai^: 
I  hara  in  Hm  fmageiBf  aooonBt  (ar,  in  tiia  aeaonntaoir  dMnrn 
to  m^  aaarind  A),  aat  fcr^  a  jnat  aad  troa  aeoomit  of  tiha  aaMont 
doa  and  owing  to  bm  Iqr  E.  H.  {ikt  ovnar),  or  by  B.  V^  vho  ia  a 
flOBtiaetiHr  with  Urn  dafandtant,  L.  G.  (tta  mmtr),  of  te  laadi  in 
foaatiia,  aad  I  hava  in  tta  aaid  aoeovat  givan  eradit  lor  aU  bom  in 
aaA,  or  Mvdiaadk^  or  oterdaa,  to  iriiidi  tiia  aaid  B.  F.  ia  Jnati  j 
aatitiad  to  eradit  in  ra^aet  to  ^  aaid  aaaonnt,  mai  tiia  am  of 
9  qipoaring  bj  audi  aaeoont  to  ba  doa  to  na  aa  tha  aiMont 

(or  Mohm)  ni  tnA  aoeeant  ii  now  Jnatiy  doa  and  owing  to  mt. 
8wwn,atc. 


VMM  H — SncnoK  88. 


{Styk  of  Ovmrt  mid  Cmm.) 

A.  B.  diapataa  that  tha  j^aintiff  ia  now  antitled 

to  a  machanica*  lien  on  flia  following  groutda:  {M^im§  forth  th« 
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(a)  That  th*  liea  hu  not  baan  pwtantad  in  daa  tima,  at  !•• 

foind  hj  itaiota. 

(b)  That  tiim  ia  noting  dm  to  tiia  plaintifl. 

(e)  That  tha  plaiatiA  lian  haa  ban  raeatad  and  diadMogad. 

(d)  That  than  ia  nothing  dw  bj  (awnar'a  mmm)  for  tha  aatia- 
faeti<m  of  tha  idaintifPa  claim. 

DaUvaiad  ontha  dajof  b7^B.in  paiaon, 

tHioaa  addiaaa  fw  aanrioa  ia  (tUUmg  addrtu)  or 

MiTarad  on  tha  day  of  Iqr  Y.  Z.,  aolidtor 

for  tha  aaid  A.  B. 

Non^— //  tkt  owntr  iott  not  ditfiUo  (kt  doim  omUnlff,  tmd 
mUp  wUkt$  to  kom  Uto  acoaaato  tetaa,  ho  may  ««•  ih«  foUowing 

fOfM>— 


VMM  l—Smtnm  88. 

DmvoB  Wnoa  Thmb  au  vo  ILimaa  Durcrm,  oa  Whmi 
xn  MATxna  nr  Dnnm  un  Mm—  or  Aooomnr. 

{JStfh  of  Cowrt  mi  Cmm.) 

A.  B.  aAaaita  Oat  tha  jdaintaff  ia  oititlad  to  a  lian, 

aad  daiai  that  tha  ioUomitg  ia  a  Jnat  and  tma  atataaant  of  tiia 
aee—it  in  qoaation: — 

AaaouBt  of  eontxaet  ftim  for  wuk  oontiaetad  to  ba 
parfnrmad  Iqr  B.  F.,  aa  ploabar,  on  tha  landa  in 
qaaatioB  haiwn  tiOO  00 

Amovnta  Paid  an  Aoeaamt 

Jana  lat,  1900,  paid  E.  F $800  00 

3mm  la^  1900,  paid  O.  H.  and  I.  K.,  aob- 

eontraetora  of  B.  F. 100  00    300  00 

Balanea  adaittad  to  ba  dna 9900  00 

Wot  aatiafaetion  oi  tha  lian  of  ^aintiff  and  other  iMnholdera 
(at  fk«  «aaa  aiaf  b«)  A.  R,  bafbre  action,  tendarad  to  tha  plaiatii 
$  in  paymant  of  hia  elaim,  and  noir  Ininga  into  court 

9  ani  anbadti  tiut  that  account  ia  nlBciatt  to  pay  Mm 

plaintifa  claim  aad  aaka  ^t  thia  aeti<»  be  diamiiaad  aa  against 
hte,  with  coata. 
IMmtad,  ato. 
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Court 

S.S.  •  Plamtiff. 

Batwtm  ind 

Dtftititnt. 
Thia  Mtion  coming  on  for  trial  before  -  in 

•t  upra  opening  of  the  matter  and  it  appearing  that 

the  following  penmu  have  Iwen  duly  aerred  with  notice  of  trial 
herein  (a$t  out  tin  namM  of  »U  ponont  oorvod  with  notieo  of  tritU) 
and  all  rach  penoni  {or  a$  ih«  ea$»  mag  he)  appearing  at  the  trial 
(if  to,)  and  Uie  following  persona  not  having  q>peared,  ($et  out  the 
namtt  of  lum-^tppearing  ponon$),  and  upon  hearing  the  evidence 
adduced  and  what  waa  alleged  by  cosnael  for  the  ^aintiff  and  for 
CD.  aiid  E.  F.  and  the  defepdant  (tf  ao)  (and  by  A.  C.  ^ipearing 
IB  peraon). 

1.  Thii  ooort  doth  dedna  that  the  plaintif  and  tiie  aevetal  per- 
aona  mmtioned  in  the  tnt  adtednle  hanto  aie  leqiectively  eatitled 
to  a  Inn  under  "The  Mechanica'  Imb  Act,"  nptm  the  ko^  de- 
aoribed  in  the  aenmd  aebadnle  heieta,  for  tiie  aatoo^  aet  an>o*ite 
their  reqMctive  names  in  tiie  first,  sseimd  mai  third  oftmam  ot  the 
first  achednle,  and  the  peraons  primarily  liable  for  audi  dahna 
respectivdy  are  aet  forth  in  the  fourth  edam  el  oA  sdMdida. 

2.  (If»o.)  And  this  covt  doth  f«fftter  *Kdare  tet  tt»  sommI 
persmis  mentioned  in  the  third  schsdale  honko  act  also  entitled  to 
aome  lien,  diarge  or  incombraaoe  upon  the  aaid  lands  for  the 
amounts  aet  opposite  their  respective  names  in  As  lisurth  cohunn 
of  the  third  sclMdule. 

3.  And  thifl  court  doth  further  order  and  adjtt(^  that  wpon  the 
d^endant  (A.  B..  the  ownor)  paying  iirto  court  to  the  credit  of  tiiis 
action  the  sum  of  ifff""  omount  of  Homo  m  the  fini 
and  third  schedules  for  whi^  the  owner  ie  liable)  on  or  bafore  the 

day  of  next  that  the  aaid  liena  in  the  aaid  firat 

adiedule  mentioned  be  and  the  aame  are  hereby  disdiarged,  (and 
fte  aeveral  persons  in  the  third  schedule  mentioned  ahall  release  and 
diacharge  their  said  claims  and  assign  and  convey  the  said  prem- 
ises to  the  defendant  (owner)  and  deliver  up  all  documents  <m  oatii 
to  the  said  .defendant  (owner)  or  to  such  person  as  he  aivpuniB  and 
the  said  moMys  so  paid  into  court  shall  be  paid  oat  in  pay— lit  of 
the  claims  of  the  said  lienholders  (if  to,  and  incumbrancers). 
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4.  Bat  if  tht  Mid  dufiidint  {tmntr)  mskM  defmilt  in  fajmni 
of  tlw  Mid  BMMiqrt  into  eonrt  u  afoiwaid,  this  oonrt  doth  ofdor  tad 
•djodfo  flMt  tht  Mid  laadi  bo  Mid  with  tho  tnHTobttioD  of 
of  this  court  at  ,  and  that  the  porduM  moMy'  Iw  paid 

into  coart  to  tiia  ondit  of  tUa  action,  and  ijl  proper  partiee  do  join 
in  te  coov^aacw  h  tiw  Mid  directs. 

ft.  And  thia  court  doth  order  and  adjndge  that  the  aaid  pnrchaM 
iBoaqp  be  apfdied  in  or  towards  payment  of  the  several  oUims  in  the 
said  irst  (md  fWd)  schedale(«),  mentioned  as  the  said 
directs,  with  sabse^mnt  interest  and  sabseqnent  costs  to  be  com- 
putsd  and  taxed. 

6.  And  litis  court  doth  fnrther  order  and  adjndge  that  if  the 
pnrehaM  moa^  is  insoiBeient  to  pay  in  full  the  claims  of  the  aer- 
snl  persoM  aoitimMd  in  the  fir«fc  schedule,  the  persons  primarily 
^able  tm  audi  claims  m  shown  in  sodi  schedule  do  pay  to  the  per- 
SMie  to  iriMNn  they  are  reepectiTely  primarily  liable  the  amounts 
remaining  due  to  such  persims  forthwith  after  the  same  have  been 
ascertained  by  the  said 

7.  (//  90,)  and  this  court  doth  declare  that  have 
not  inored  any  lien  under  "  The  Mechanics'  Lien  Act,"  and  that 
they  are  not  entitled  to  any  such  lien,  and  this  court  doth  order  and 
ad^idge  that  tite  elaims  of  lien  reepectiTely  registered  by  them 
apinst  the  lands  mentioned  in  the  second  schedule  be  and  the  same 
are  hereby  diaeharged. 

Dated  the  day  of  ,  19    .  i^ 
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SCHEDULE  I. 

t 

The  lands  in  question  in  this  matter  are  (set  out  ducription 
aufieient  for  regUitatian  purposes.) 
MX.— «r 
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Vouc  |«— Sicnov  St. 

NonoB  or  TiuL. 

(81j^  vf  Comrt  ami  Ctmm.) 

Taka  notiM  tiut  thia  Mtkm  will  b«  tried  at  IIm  eovt  hovaa  at 
<n  tiM  day  of  Iqr  aad  at  aadi 

tima  aad  plaea  tiia  will  praoaad  to  try  tha  action  and  all 

qnaatioiu  whidi  ariw  in  or  whidi  are  neoeaaary  to  be  triad  to  oon- 
plately  dkpoae  of  tbe  aotioB,  and  to  adjnat  tha  ri^ita  uid  HaMlitiea 
of  tiia  paranu  appearing  Mora  him,  or  opra  wImhb  tUa  aotiee  of 
trial  haa  bean  aemd,  and  at  mieh  trial  be  will  taka  all  aoooanti, 
make  all  enqoiriea,  and  give  all  direction^  and  do  all  tilings  aaoae- 
aaiy  to  try  and  otherwiae  finally  diq>oaa  of  tiiia  aetlda,  and  of  all 
mattara,  ywationa,  and  acooonta  ariaing  in  mob  aetian,  and  will 
five  all  neoeaaary  rdie!  to  all  partial 

And  fnrtiiar  take  aotioe,  that  il  yon  do  not  aflpaar  at  tha  trial 
ai^  prore  yoor  daim,  if  any,  or  p|re>?e  your  defa&oe,  if  tatj,  to  tiw 
action,  the  proceedinga  will  be  taken  in  yoor  abceuoo,  and  yon  may 
'be  deprired  of  all  braefit  of  the  proceedinga,  and  :'oar  rif^ta  dia- 
poaed  of  in  yonr  abaenoe. 

Thia  ia  a  Vt^hanica'  Lien  action  bioagfat  by  the  abora  named 
plaintiil  against  the  abere  named  defendants  to  enforce  a  madian- 
ici'  lien  againat  the  fcdlowing  landa:  («•<  Md  ittenpHom  of  Umit.) 

Thia  notice  ia  eerred  by,  etc 
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fteM  M— SwTioir  43. 
OauanoATB  Vaoatwo  LnVj, 
{SigU  9f  CMtrt  md  Cmt$.)  ' 

I  oirtiljr  that  Am  ddMdut,  A.  B.  {ik$  mtimt)  hM  oadn  an 
ofte  ndU  hmin  by  and  dated  tha  day  of 

paid  iato  wort  to  tha  ondit  of  this  oatua  all  money  doa  and  payabla 
by  him  for  tha  aOiafaetion  of  the  liena  of  the  plaintiff  and  E.  F., 
O.  H.,  I.  J.,  and  K.  L.,  and  thair  liana  are  hn«^  raoatad  and  dia- 
ahaigad  ao  tar  aa  the  uae  affect  the  followinf  landa:  (daaeriba 

I). 

Dated  at  tha  day  of  19    . 

iVolAonatary  (or  Ctarir.) 


Fouc  V—SmmoM  48. 

OmmnoAn  Vaoatwo  Linr. 

{Stgh  of  Court  md  CauM.) 

I  certify  tirnt  I  have  inqoired  and  find  tiiat  the  plaintiff  ia  not 
OBtitkd  to  any  Madumica'  Lien  npon  the  landa  <rf  the  defendant 
A.  B.  (tik«  ownor)  and  tiiat  his  claka  of  lien  ia  hereby  vacated  and 
diadw^ed  ao  far  aa  tiie  same  affects  tha  following  lands:  (dsserAa 
•     %) 

Dated  at  the  day  of  19    . . 

Biftno. 
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ONTABIO  MECHANICS'  LIEN  ACT. 


CHAPTER  140. 

An  Act  Respecting  Liens  of  Mechanics,  Waoe-eaenebs  and 

Othebs. 

-|  IS  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
-I  A  Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows: — 

1.  Short  title—This  Act  may  be  cited  as  The  Mechanics'  and 
Wage-earners'  Lien  Act.     10  Edw.  VIJ.  c.  69,  s.  1. 

2.  InterpreUtioB.— In  this  Act:— 

(a)  "Coatpactop."  _  "Contractor"  shall  mean  a  person 
contracting  with  or  employed  directly  by  the  owner  or  his  agent 
for  the  doing  of  work  or  service  or  placing  or  furnishing 
materials  for  any  of  the  purposes  mentioned  in  this  Act; 

(b)  "Material."-" Material"  or  "materials"  shall  in- 
clude every  kind  of  movable  property; 

(c)  «  Owner."-"  Owner  "  shall  extend  to  any  person,  body 
corporate  or  politic,  including  a  municipal  corporation  and  a 
railway  company,  having  any  estate  or  interest  in  the  land  upon 
which  or  in  respect  of  which  the  work  or  service  is  done  or 
materials  are  placed  or  furnished,  at  whose  request  and      * 

(i)  upon  whose  credit,  or 

(ii)  on  wiose  behalf,  or 

(iii)  with  whose  privity  and  consent,  or 

(iv)  for  whose  direct  benefit, 
work  or  service  is  performed  or  materials  are  placed  or  fur- 
nished, and  all  persons  claiming  under  him  or  them  whose 
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rights  are  acquired  after  the  work  or  service  in  respect  of  which 
the  lien  is  claimed  is  commenced  or  the  materials  furnished 
have  been  commenced  to  be  furnished. 

(d)  "E^trtp."— "Begistrar"  shaU  include  Master  of 
Titles  and  Local  Master  of  Titles; 

(e)  "E«girtry  offlce."  —  "Begistry  oiBce"  shall  include 
Land  Titles  OfBce; 

(f )  "  Sub-contractor."  —  "  Sub-contractor  "  ahaU  mean  a 
person  not  contracting  with  or  employed  directly  by  the  owner 
or  his  agent  for  the  purposes  aforesaid,  but  contracting  with  or 
employed  by  a  contractor,  or  under  him  by  another  sub-con- 
tractor ; 


(g)  "  WagM."—"  Wages  "  shall  mean  money  earned  by  a 
mechanic  or  laborer  for  work 
other  time  or  as  piece  work. 


irork  done,  I  whether  by  the  dav,  or  ^^Wf^wy^/'J, 
/ 10  Edw.  VII.  c.  69,  8.  2.  A*^  ^"^^  •^  *** 

An  unpaid  vendor  who  advances  funds  to  the  purchaser  tobuild  ' 

upon  the  land  is  not  an  "owner,"  so  as  to  subject  the  land  to 
mechanics'  lien  for  work  done  and  materials  furnished  under  con- 
tracts with  the  purchaser  but  by  virtue  of  section  14  (2)  is  deemed 
"  mortgagee."  Marshall  Brick  Co.  v.  York  Farmers'  Colonization 
Co..  (1917)  64  Can.  S.  C.  R.  669,  36  D.  L.  R.  420. 

(a)  "Contractor." — Any  person  contracting  directly  with  the 
"owner"  is  a  contractor.  The  nature  and  extent  of  the  lien  of 
contractor  are  dealt  with  in  the  chapter  entitled  "  Who  may  ac- 
quire a  lien,"  ante.  The  architect  is  a  "contractor."  Read  t 
Whitney.  (1919)  45  0.  L.  R.  377. 

(b)  "  Sub-contractor."— The  lien  of  the  sub-contractor  is  con- 
sidered in  the  chapter  entitled,  "Who  may  acquire  a  lien,"  ante. 

As  ordinarily  there  would  be  no  obligation  on  the  part  of  an 
owner  to  pay  the  contractor's  debts,  the  sub-contractor  in  a  claim 
against  Hie  "  owner  "  must  show  that  this  liability  was  created  by 
the  statute  and  that  his  claim  as  sub-contractor  comes  within  its 
terms.    Reeve  v.  Elmendorf,  38  N.  J.  L.  125. 

(c)  "  Owner."— Municipal  corporations  are  now  within  the 
definition  of  "  owner  "  given  in  this  section.    In  General  Contract- 
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«IV  ^«.  T.  Ottawa,  (1909)  16  O  W  n  Ar»o  *i. 
that  tLe  l«Mn„g.'oV  Te  df  1  J^oL  iflHlJ  ^""5"^ 
unplj  an  intention  to  include  ^m  i  ™  ^'^  "^"'^  *<> 

ITie  question  whetht  St^Xh^  iTit"  ^'r'*^- 
create  a  lien  against  proner^hJlH  k^  °  ^*'*'  '°  ^"»«'*« 

diBcu«ed  in  the  Ste^Sed  -P  ^  *  munidpal  corporation  ia 
tolien,''fl„<a.     "^P**' «°*'"«^     P«>Perty  which  may  be  gubj'ect 

j«tuteda«.<,ue«t/'0„.v.2^2Xl3^^^^^^ 
147,  but  althouirh  the  lien  irivm  «h.^i.  -  *    ii.  '    *  "•  ^-  ^• 

of  the  "owner"  it  dL.^„f ^   ,  *.     ^*'  *°  *''*  «**■*«  o^  interest 
impn>vem^  wei  m^de  nr Ll".  "v'  f  .P""^''  °'  ^^^^  ^^ereon 

««  D.  L.  bT 633  34  0  L  R  X     Ll  ^*  ^^  ^"^  ^'  ^olodinski, 

^a^o«,  rH"i";9i6VJr  -  "'i!^  «*  ^'^'  ^^•-- 

«~,     ^rropeny  wfticb  may  be  subject  to  lien  "  antm 

■iitai.  ot  direct  dMliM  b.h»^«,rZ^^  •ometlnag  i.  ih. 

"owner"  merelv  haa  ht,^^^^^i.  x  x^        oa»gw,     Where   an 

that  the  mSri  J  is  bewl^  k^*  ^l  '^^  "  '**»«  ««»«  « 
mawnal  i.  being  ftiraished,  and  silently  asaenta  to  tad 
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benefit!  by  the  farnuhing  of  rach  work  or  inaterialii  a  lien  u  not 
thereby  created  against  his  iaterest  See  Gearing  v.  Bobituon. 
(1900)  27  A.  B.  364,  and  cases  cited  under  chapter  entitled. 
"  Consent  of  Owner,"  ante. 

(f)  An  architect  has  been  held  to  be  a  "  contractor  "  under  sec- 
Uon  2  (a),  contracting  with  the  owner  for  the  "  doing  of  work  or 
service,"  and  the  assistant  architect  is  a  «  sub-contractor  "  under 
section  2  (f),  employed  by  the  "contractor."    Read  v.  Whiinev 
(1919)  4a  0.  L.  B.  377.  ^' 

A  homestead  entrant  it  an  "owner."  Beaver  Lumber  Co  T 
Miller,  (1917)  32  D.  L   R.  428  (Sask.). 

Actual  possession  under  a  grant  from  the  Crown,  coupled  with 
a  statutory  right  to  register  the  grant,  and  thereupon  to  become 
the  owner  in  fee,  creates  an  estate  or  interest  up6n  which  a 
mechanics'  lien  may  attach.  Dorrell  v.  Campbell.  (1917)  1  W  W 
B.  500,  23  B.  C.  B.  600,  32  D.  L.  B.  44. 

Public  school  buildings  and  the  lands  upon  which  they  are 
erected  are  subject  to  the  provisions  of  the  Mechanics'  and  War  - 
earners'  Lien  Act.  Benmn  v.  8mUh  &  Bona,  (1916)  37  0.  L.  B. 
«57,  31  D.  L.  B.  416.  See  Eaxti  v.  Lvnd.  26  D.  L.  B.  204  (B.C.) ; 
Connely  v.  Havelock  School  Trusteet.  9  D.  L.  B.  875  (NB.), 

Boada  laid  out  by  private  persons  cannot  be  regarded  as  public 
highways  before  dedication.  Vannaita  v.  Uplandt  Limited  (1913) 
85  W.  L.  B.  85.  '  \        > 

A  workman  is  entitled  to  «  Uen  upon  the  part  of  a  sewer  ex- 
tending  below  water  mark  into  the  ocean,  upon  which  he  worked. 
Baker  v.  Vpkuide.  (191»)  24  W.  L.  B.  768. 

Public  Bchod  buiMings  and  the  lands  upon  which  they  are 
erected  are  subject  to  the  provision*  of  this  Act.  Benson  v.  Smith 
37  0.  1m  B.  267,  31  D.  L.  B.  416;  but  a  lien  cannot  be  enforced 
under  this  Act  agamst  a  railway  company  incorporated  under  Do- 
minion Act.  Johnwn  v.  C.  N.  R.  Co..  44  0.  L.  B.  533,  47  D  L.  B 
76. 

A  person  who  has  delivered  material  to  be  used  in  the  con- 
struction and  improvement  of  a  place,  although  the  place  of  de- 
livery 18  upon  the  Umd,  is  not  a  person  who  has  done  work  or  ser- 
vice upon  the  premises  within  the  meaning  of  section  6  of  the 
British  Columbia  Act,  and  is  not  entitled  to  a  lien.  Vannatta  v. 
Uj^nde'Limited  (1913)  25  W.  L.  B.  86.  This  section  as  worded 
differs  from  the  corresponding  section  in  Mechanics'  Lien  Acta 
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h'.uitrorjiSi.'''''' ""  '^^  '^"'*"«^  *<>  «^- ' «» for 

^ere  daimnte  supplied  teams  of  hones,  wagons  and  driTers 
to  the  contractor  for  haulinff  sand   eravel  anH  ««♦!,  i 

property,  for  which  they  wZ  ^d  so^muL  p^r^v   Z^"^' 

^JTr  ?'  u^'*"  -ere'^-bjTct  to  J^L'Se^r?'  '^ 
man  and  did  only  what  work  he  required  of  them  it  w«  »S<^  «,t 

^^r .™; -^^„£-'^ «'  ?rB".rsjr 

work  or  serWce  i^UT        ^^''J'^'  ^«'k  or  service  or  causes 

Co.  V.  Jo»«,  (1916)  36  OK  B  IM  arn  ?*  w  Tio"^  f"'"*"' 
r*^  k'^o  lA"^  ^'^'"  (^oloni^ion  Co.  (1917)  UZ   B 
R  1?,^0  L  B^4?'  ''•  "^  ^  "''  ^'^  ^-  ^'^'<>-'  23  D.  L. 

A  contractor's  offer  to  build  a  pair  of  semi-detached  houses  on 
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requflft  or  for  hit  direct  benefit."  Compoigne  v.  Carver,  (1916) 
M  0.  L.  B.  282,  27  D.  L.  B,  76. 

The  lien  may  also  attach  against  sereral  pieces  of  property  as 
one  individual  claim;  the  fact  that  the  houses  are  subsequently 
divided  between  different  owners  cannot  impair  the  lien,  which 
becomes  effective  from  the  time  of  the  commencement  of  the  work. 
Poison  V.  Thomson,  (1916)  26  Man.  L.  R.  410,  29  D.  L.  R.  396, 
84  W.  L.  B.  746. 

Under  the  Saskatchewan  Act  it  has  been  held  that  a  material- 
man is  not  entitled  to  register  as  one  individual  claim,  a  lien  for 
the  amount  due  for  materials  supplied  by  him  to  the  contractor, 
against  all  the  lands  jointly  of  tiie  owners  of  different  p^cels,  who 
had  made  separate  contracts  with  the  contractor  for  the  erection 
of  houses  on  their  respective  parcels;  nor  do  they  have  such  inter- 
est in  one  another's  land  as  "  owners  "  so  as  to  charge  the  other's 
land  for  materials  furnished  at  the  owner's  request  or  benefit 
Security  Lumber  Co.  v.  Plested,  (1916)  9  Sask.  L.  R.  183,  27 
D.  L.  R.  441,  34  W.  L.  R.  352. 

Actual  possession  under  a  Crown  grant  coupled  with  the  statu- 
tory right  to  register  same,  and  thereupon  to  become  the  owner 
in  fe«s,  creates  an  estate  or  interest  upon  which  a  mechanics'  lien 
can  attach.  Dorrell  v.  Campbell,  (1916)  32  D.  L.  R.  44,  35  W. 
I    K.  500,  22  B.  C.  R.  684. 

Where  a  squatter  on  Crown  land  accepts  vork  and  materials 
applied  to  the  erection  of  a  building  thereon  he  will  be  considered 
an  ♦"owner."  Macdonald  t.  Hartley,  (1918)  3  W.  W.  R.  910 
(B.C.). 

To  create  a  lien  against  the  interesit  of  an  "owner  for  work 
done  and  materials  furnished  with  his  privity  and  consent,"  there 
must  be  something  in  the  nature  of  a  direct  dealing  between  the 
contractor  and  the  owner  or  person  whose  estate  is  to  be  charged ; 
when  the  latter  merely  has  knowledge  that  the  work  is  being  done 
Of  materials  furnished,  and  silently  assents  thereto  and  benefits 
thereby,  a  lien  is  not  thereby  created  against  his  interest.  Such 
lien  is  not  created  for  work  done  and  materials  furnished  under 
a  contract  exclusively  with  a  lessee  of  the  property.  Eddy  Co  v. 
Chambeylain  and  Landry,  37  D.  L.  R.  711  (If.B.). 

An  agreement  for  the  sale  of  land  which  contains  a  covenant 
birding  the  purchaser  to  erect  certain  works  on  the  land  at  a  cer- 
tain cost  and  contains  a  covenant  by  the  vendor,  the  owner,  to 
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ics'Lien  Act,  and  theretnr^  ♦k^  li      •      """»"  tolumbi*  Mechan- 
•       in  value  of  a«"«^^'\"  ^^To^ T^'**"':'^  *°  *''«  '""«« 

^  ^oc*  Co.,  (19i8i  2  rw  B.^f  (b!*"'  ^"'*""^''^  "'•'* 

.half  e!t:f  L\^  ptS'.tl?^'?^-^^*'''^  ^"  *^"  ^«* 
improvement iTon'^tjd'r^  "  "^  "^  "'^'^  " 
tion  thereon.    10  Jw.'y^e  69  .  7    '  '  """"^  ~'^"- 

eral'^L^*°eSnri>'lr  '^  f  T'"«  "  *'"'°"*«'  «>°«-ting  of  «ev. 
whatevtf^lf'i'^^liSy^^J^J-  the  work'  e  Jpt 

highway."  ^Lfo/r^lliriP    L^"^     *  ?""'*'  "t'^**  «' 
~B       /        w«oy  V.  WAKe  Rock  RetoH  Dev.  Co..  23  D.  L.  R.  676. 

*•  (1)  CoatrtotiwidTiaf  application  «f  Art  to  baToM     v. 

^,      ,  .  '  "*"*°t»  laborer,  mechanic  or  other  iMr««n  — 

«eta  „  to  limit  ito  .pplicBo,  to  S.f  *^  "'«'  °«  »k»  'We 

mder  thi.  Art  .!,„  i       .       "^         otiMwu.  eoHtlri  to  .  li„ 
1»  Ed.  Vttt,",^;  •""'  °»'^'«*«  "ck  .,«..»,t 
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(»)  "A'o  agreemmt."—Thu  Motion  is  to  be  read  in  connec- 
tion with  sections  10,  11,  IS  and  16,  post. 

Unless  by  the  agreement  the  contractor  Jorfeita  all  claim  to 
payment  in  the  event  of  a  mechanics'  lien  being  claimed  or  regis- 
tered, it  is  difficult  to  understand  how  such  an  agreement  could 
affect  any  persons  but  the  parties  to  it  and  their  representatives 
and  assignees.  The  section  in  terms  only  applies  to  persons 
"  otherwise  entitled  to  a  lien  under  the  Act."  By  sections  6  and 
11  the  lien  is  limited  to  the  sum  payable  by  the  owner  to  the  con- 
tractor subject  to  the  provisions  of  sections  12  and  15  as  to  per- 
centage to  be  retained.  If,  then,  there  is  nothing  due  by  the 
owner  to  the  contractor  there  can  be  no  lien  and  thiasection  will 
not  help  the  sub-contractor,  unless  it  is  held  to  mean  that  any 
such  agreement,  vii.,  that  provides  that  nothing  shall  be  due  until 
completion,  or  that  the  right  to  payment  shall  be  forfeited  if 
any  mechanics'  lien  is  claimed  or  registered  or  otherwise  takes 
away  the  contractor's  right  to  payment,  shall  not  deprive  the  sub- 
contractor of  the  benefit  of  the  lien.  Such  a  construction  would 
in  effect  be  extending  the  provisions  of  the  Act  creating  the  lien, 
which  this  section  does  not  purport  to  do.  It  is  probable  that  the 
section  does  not  go  further  than  to  preserve  to  sub-contractors  and 
others  not  partiea  to  Uie  agreement  the  right  to  enforce  their  liens 
against  the  owner  to  the  extent  at  least  of  the  percentage  to  be 
retained,  even  though  the  owner  has  attempted  to  protect  himself 
against  liens  by  his  agreement  with  the  contractor. 

Special  provision  is  made  in  section  16  for  wage-earners,  and 
section  4,  mpra,  enacts  that  any  such  agreement  made  by  a  "  work- 
man, servant,  laborer,  mechanic  or  other  person  employed  in  any 
kind  of  manual  labor,  intended  to  be  dealt  with  in  this  Act,"  and 
who  recttves  not  more  than  five  dollars  a  day,  shall  be  null  and 
void  and  of  no  effect. 

In  a  building  contract  for  the  erection  of  a  church  the  con- 
tractor agreed  with  the  building  committee  to  settle  with  all 
other  persons  doing  work  upon  or  furnishing  materials  for  the 
construction  thereof,  and  stipulated  that  neither  he  nor  they 
•hould  have  any  lien  upon  the  building  for  their  work  or  mater- 
ials. Held  binding  on  the  sub-contractors,  though  made  without 
their  knowledge  or  assent.  It  was  also  stipulated  that  twenty  per 
cent,  of  the  contract  price  should  not  be  payable  until  thirty  days 
after  the  architect  should  have  accepted  the  work,  and  that  the 
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contractor., „to^^"JiSl?hI«l!lr*J°  'r'  *"  *^  «''- 

th.  commilSe  having  wXedtht^r^VhT  *^  '•"*''?  P^'  "«» 
contractor.  riiouJd  \^p^dtttZ\y  ^  "^  *^*  *^«  •»>>■ 
the  twenty  per  ^nt  iS^nTt^y.l^T''''  •»«"«d  «o  receir. 

••  1;  69  Vic.  c.  35,  8.  4.  '  •  "**•  ^  *^  Vic.  c.  18, 

UnleM  he  .ign.  u  exprew  «reeniMit  to  a-  T^  w  ■  ii«.  _ 
C-.  .ubiect  to  th.  p  Ji«on.T.rol  4, 1^.^^  'jj  *^* 
•ny  worlt  or  wrvice  upon  or  in  r^rJ^nt  ^P*"""  '^*  P^^onn* 
material,  to  be  «««!  Tth!  »  ^^  V'  P'***"  °'  '""^««  -"y 
.Itering,  improCo   „t!i"     T  '^'^^'^'  ««-«««.  fitting, 

land,  wi.r..^TUh':s^xrur :;'  :.^^'.  '^^-^' 

«„^  rowioea,  way,  fruit  or  ornamental  tree,  or  ♦».-  .- 

partenances  to  arv  nt  *k.»»  «  — .nuwi  u-ees,  or  tne  ap- 

oe  u«sd,  limited  however,  in  amount  to  the  .urn  in.tlv  aZT^*!^ 
per««n  entitled  to  the  lien  and  to  the  «rjZ  o^  «     . 
herein  provided,  by  the  owner,    le  EdTvH  c  T*'  T'l  " 
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(b)  "Ptrforms  any  work  or  »»rvie$."  —  A  blacknnith  em- 
ploy«d  for  iharpeniiig  and  repMring  tooU  »t  a  nin*  u  «nUUed 
to  a  iMn ;  a  oook  u  not.  Work  on  tooli  i,  work  on  a  mine ;  cookinc 
U  not.  Dop%$  T.  Croum  Point  M.  Co.,  (1901)  3  0.  L.  H.  69  But 
«  materialman  it  not  entiUed  to  a  lien  for  tooli  furnished  the  con- 
tractor with  which  to  work  on  the  building.  Evans  v.  Lower 
(1904)58Atl.Bep.S94.  ^        v«~  v.  xhjww-. 

To  create  a  lien  there  mutt  be  something  in  the  nature  of  direct 
dealing  between  the  contractor  and  the  perton  whose  eitate  it 
sought  to  be  charged.  Mere  knowledge  that  the  work  it  being 
done  or  the  materiali  fnrnithed  U  not  enough,  nor  it  tilent  atsent. 

The  lien  claimant  to  succeed  mutt  have  been  en.ployed  to  do 
the  work  or  fumith  the  materials  by  some  one  having  either  an 
interest  in  the  land  or  an  interest  in  a  contract  made  with  the 
owner.  The  person  with  whom  the  contract  was  made  mutt  be 
«i  "  owner "  or  else  some  relation  of  the  parties  must  have  ex- 

iff^r^i?/*!^^  ^''  ■  "«^*  <»'  "*°-  ^"•"■'V  ▼.  Robinson, 
(1900)  27  A.  B.  364;  Webb  v.  Oage,  (1902)  1  0.  W.  B.  327 
FUiek  T.  Jsffrsjf,  (1896)  10  Man.  514;  Blight  v.  Aoy,  (1893)  23 
0.  B.  416;  Orakam  t.  Williams,  (1884)  8  0.  B.  478;  9  0  B.  468- 
Sampson  v.  DalrympU.  (1862)  11  Cuth.  308;  Batehelder  y. 
Hutehtnson,  (1894)  161  Mast.  462,  464.  See  alto  Oarina  r 
Hunt  (1896)  27  0.  B.  149;  Cornell  t.  Bamei,,  (1884)  33  Sup! 
Ct.  N.Y.  134;  94  N.  Y.  894.  and  cases  cited  in  Ch.  VIII.  and  Ch. 
IX.,  ante. 

To  create  a  lien  in  favor  of  the  materialman,  there  must  be  a 
request  of  the  owner  and  the  furnishing  of  the  materials  in  pur- 
suance  of  that  request,  either  upon  the  owner's  credit  or  on  his 
behalf  or  with  his  privity  or  consent  or  for  his  direct  benefit.  See 
Slattery  v.  Lillis,  10  0.  L.  B.  697. 

,    The  section  is  to  be  read  distributively.    Brooks-Sandford  Co 
V.  Theodore  Telier  Const.  Co..  (1910)  22  0.  L.  B.  176. 

The  contractor  is  not  entitled  to  a  lien  merely  because  he  has 
performed  work  or  service;  such  work  or  service  must  be  per- 
formed under  a  definite  contract  If;  therefore,  a  contractor  is 
wrongfuUy  prevented  by  the  owner  from  fully  performing  his 
contract  he  has  no  lien  for  damages  caused  thereby,  although  he 
has  a  right  of  action  for  such  damages..  In  like  mat  .sr,  if  the 
contract  is  rescinded,  the  contractor  cai^  claim  a  lien  for  work 
or  materials  furnished  afterwards;  nor  can  the  contractor  recover 
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ov*.  (iw«)To  wTIST'  i    ^  •'  ,^;  "•  *"'  "'•**  ▼• 

Mm.  ijr     i  *•  "'^'  ^'•'^  ^-  ^*»«^'  ("»*)  114 

M  •  ®"^"  "^  omitting  thj  put  which  dinctad  tha  r»^ti^ 
It.,  'V>tho»t  Pr.J«di«  to  thTright  of  SSSff  to  fllTTStw 
•toteaent  of  claim  for  d.mag«.  for  wrongful  dimkil     ZlSL! 

fm««  of  the  itatnte  •  pririty  of  oontrict  eiittt  brtn^n  thl^J^ 
X  to  w«fSi^"  *"*  ?•  «.lH»ntr.ctor  .K  S^t^! 

tTT^'  i^^^T^'f  ^**^  ^«-  »•  ^M^.  (1909)  19  0 

iml.lTthl*"'"  7"J?«»^t  by  .  materialman  who  supplied  m.t«- 
Si'k  1,^  d^^e  bTl'"  *5ir*  *°"  ^y  ^»  '«'  thfowner.^e 

JS^  S/Il?   ""^f  ^*^*  appellant)  and  the  work  contracted 
tot  wa.  the  erection  and  completion  of  two  brick  hou-ee.    By^e 
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tomu  of  the  tgrMment  the  work  wu  to  be  completed  on,  or  before, 
Uie  14th  Aognit,  1902.  The  contrMtor  proceeded  with  the  work, 
but  only  «  compertiUreljr  mull  part  had  been  done  on  that  date. 
The  owner  entered  into  new  contracta  with  other  tradeamen  for 
the  completion  of  the  work,  and  it  wae  completed  .jby  them  at  hit 
•Jpenee.  The  official  referee  decided  that  the  owner  waa  not  en- 
titled to  Mt-oif  againat  the  value  of  the  work  dona  by  the  contrac- 
tor the  difference  between  the  actual  coat  to  the  owner  of  the  work 
and  the  price  he  had  agreed  to  pay  to  the  contractor.  On  appeal  it 
waa  held  that  it  wu  a  proper  conduiion  from  the  evidence  that 
U>ere  waa  an  unqualified  and  abM>lute  refuMtl  by  the  defendant 
Biahop  to  go  on  with  and  complete  the  work  on  hia  contract,  after 
he  had  been  more  than  once  requested  to  do  to,  which  evidenced 
u  intention  no  longer  to  be  bound  by  the  contract  and  juitiflM 
the  appellant  in  proceeding  to  complete;  and  the  appellant  waa, 
therefore  entitled  to  recover  the  damagei  tuttained  by  him  owing 
to  the  default  of  defendnit  Biahop  in  the  performance  of  hit  agree- 
ment. Thete  damagea  exceeded  the  amount  found  due  to  the  de- 
fendant Biahop. 

The  appeal  was  allowed  with  cotta,  and  the  judgment  appealed 
from  waa  tet  uide  to  far  aa  it  affected  the  appellant  and  the 
action  u  to  him  wat  dismitted  with  coatt.  Ontario  Paving  Bride 
Co.  T.  Bithop.  (1904)  S  0.  W.  B.  1063,  4  0.  W.  R.  84. 

The  creation  of  the  lien  it  contemporaneous  with  the  commence- 
ment of  the  work  (MeNamara  v.  KirhUmd.  18  0.  A.  R.  276),  but 
the  right  to  a  lien  may  be  waived  by  the  contractor  for  a  tufficient 
contideration  during  the  pendency  of  the  work.  Kellv  v.  Joknton. 
(1911),  «1S  ni.  185. 

An  infant  can  plead  infancy  and  defeat  th"  lien.  Prie$  v. 
Jennmgt.  68  Ind.  Ill ;  .llrey  v.  Rttd.  115  Ind.  148. 

The  burden  is  on  the  claimant  to  show  that  there  is  a  debt  due 
ind  to  establish  all  essential  facta.  Merritt  ▼.  Crane  Co..  186  111. 
App.  ZZ1;  Brant  v.  CUy  of  New  York,  186  N.  Y.  599  j  Bradley  Co. 
V.  Oagkam,  208  Pa.  511. 

Tearing  down  a  building  to  erect  a  new  one  will  create  a  lien, 
but  the  mere  demolition  or  removal  of  a  building  may  not  give  a 
liep.  Thompson-Starreit  Co.  t.  Brooklyn  Heighte  Realty  Co..  Ill 
App.  Div.  (N.Y.)  858.  »  »  9       . 

Where  worit  it  done  on  a  foundation,  but  the  building  is  not 
proceeded  with,  the  worinnen  are  entitled  to  a  lien  againat  the  land. 
Baker  v.  Waldron,  98  Me.  17. 
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+Kr  «L  3    •  !  ""™*<"7  "ot»«  o'  non-retpoMibUity  will  gubiect 

W.  i  k  126  '    "*""  ^"^^^  ^"^  ^-  ^"*'^'  (1W)9)  10 

As  to  trade  fiitureg,  see  5a«e,„  y.  at^,,,  p^.  ^To.,  97  Me.  102 

fS .  V^;     »  ^J^y^^^i'^  Tnstitute.  (1909)  150  111   Am, 

»nt:  ^"r  ""•  '•  ^•^""■'  ^^'^^^  f «  ^'-  ««'  -^  «-«  els 

As  to  completion  to  satisfaction  of  insnector  bein<r  .  «,n-i.*- 

OoAptn,  (1899)  16  Times  Ben  462     il  .i  ^  '**'*'  ^• 

lirah»n   T    •    r.     •     *—'*'*  "*P-  *'»«•    See  also  remarks  of  Mae- 

a^o  S^!rlT'vf'''"^^'^^»"*"^<^«'  (1901)  30  L  5 

mZZT^^L^T^'  ^^'"-'^  ^'"">^'  7*  N.  Y.  Supp  ^61 

VJ?  "^^"  ^8^  J  ^«**«y  V.  fieordon,  57  N.  H.  378 

(flj     i'toce*  or  furnishes  anv  materiab."—Se!e  ouu^  oitnA  ;^ 

chapter  entitled,  «  The  Lien  of  the  Mate^An."    S^so^' J 

.   w<m  V.  Comty  of  Hampden,  (1910)  204  Mass.  494  "^^ 

hi«  w  "-^f  **  used."-A  materialman  is  not  bound  to  show  that 

(1886)  3  Man.  72),  but  a  materialman  has  no  lien  unle<«  th« 
materials  were  supplied  for  the  purpose  of  beine  usTd^  t 
parfacular  building  upon  which  he  cla^to  have  a  lir   i?f 

019.    In  the  latter  case,  Taylor.  J    said-    «Tt  JniTl    k       "I 

^ 't:  'maSiJlTe^  '-i'  ;^  WiaL*  ^hth^atjLl 
used    but    materials  to  be  used,'  plainlj  implying  that  to  ^vTa 

TO  nave  tne  Jien.      See,  also.  Dominion  Radiator  Co.  v. 


''V"'*^ .  •^' 
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CoiMi,  (1904)  37  N.  S..B.  837.  It  i.  ,ot  neceuaiy  th«t  the  mater- 
ula  should  actually  have  fonned  part  of  the  rtructure.  It  is  soffi- 
cient  if  their  use  waa  necessary  and  they  were  consumed  in  the 
making  of  the  improvements.  £e/uuno  Chanicei  Co.  v.  Oreen- 
JiM.  89  Mo.  App.  6;  Hereul'^  Powder  Co.  v.  KnoxvUU  L.  A  J  R 
Co..  (1904)  67  L.  B.  A.  487.  The  test  is  whether  such  materials 
were  necessary  to  the  work  of  erection  under  the  contract 

See  chapter,  "The  Lien  of  the  Materialman,"  ante  The 
material  must  at  least  be  placed  upon  the  land.  In  Ludlam  & 
Axtuhe  Lumber  Co.  v.  Fallie,  (1909)  19  0.  L.  R.  419,  it  would 
seem  that  the  court  concluded  that  the  lien  would  have  attached 
if  the  material  had  been  placed  upon  the  land,  under  ^he  control 
of  the  owner,  within  the  statutory  time,  even  although  i  ot  incor- 
porated in  the  building.   This  is  now  the  prevaUing  view  in  Canada 

Whether  the  transaction  wa«  really  materials  furnished  for  a 
building  or  merely  a  sale  of  a  chattel  is  mainly  a  question  of  faci 
If  It  IS  shown  that  such  chattels  are  so  attached  as  to  become  part 
of  the  structure,  and  it  waa  contemplated  by  the  parties  that  they 
should  be  furnished,  a  lien  may  be  enforced  by  furnishing  them 
or  for  work  performed  for  attaching  them.  La  Onll  v.  Mailard,  90 
Cal.  373;  General  Fire  Extinguisher  Co.  v.  Chaplin,  (1903)  183 
Mass.  375.  See  Bunting  v.  Bell,  (1876)  23  Gr.  588;  The  Scottish 
American  Investment  Co.  v.  Sexton,  (1894)  26  0.  R.  77. 

There  is  no  lien  for  unsuitable  or  unnecessary  materials  furn- 
ished, but  not  used.    Huater  v.  Blanchard,  18  lU.  318;  Boyd  v. 

One  merely  guaranteeing  payment  for  material  is  not  one  who 
furnishes  material  and  is  not  entitled  to  a  lien.  Rounds  v  Bash- 
man,  116  Me.  199. 

Where  one  owner  enters  into  an  entire  contract  for  the  supply 
of  material  to  be  used  in  several  buildings  the  materialman  can 
ask  to  have  his  lien  follow  the  form  of  the  contract,  and  that  it  be 
for  .an  entire  sum  upon  aU  the  buUdings.  If  the  owner  desires  to 
invoke  the  statute  to  the  extent  of  having  the  lien  upon  any 
building  confined  to  the  value  of  the  material  going  into  that 
building,  the  onus  is  upon  him  to  show  the  facts,  and,  if  the  facts 
cannot  be  ascertained,  less  violence  wiU  be  done  to  the  statute  by 
construing  it  as  indicated  than  by  rendering  it  nugatory  in  many 
mstances  in  which  the  legislature  apparently  intended  a  lien  to 
exist.  Ontario  Lime  Association  v.  Orimwood,  (1910)  22  0.  L  B 
icx.— as  • 
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17.  PoUon  y  Thomson,  (1,916)  89  D.  L..B.  396.  In  Indian. 
It.  has  been  held  that  it  i»  not  rafBcient  for  the  enforcement 
of  a  matenalman'i  lien  to  show  that  the  materials  were  fum- 
islM»d  to  tte  contractor  and  were,  in  fact  used  in  the  bnildin* 
and  that  the  contractor  purchased  them  for  that  purpose;  it  must 
further  appear  that  they  were  furnished  by  the  materialman  for 
use  m  the  particular  buUding  on  which  it  is  sought  to  hold  a  Uen 
Topp  V.  Standard  Metal  Co..  (1910)  47  Ind.  App.  483.  But  the 
terms  of  the  contract  must  be  considered. 

Where  a  materialman  furnishes  material  to  an  owner  of  cer- 
tain land  ostensibly  for  the  construction  of  a  buUding  on  that 
land  the  materialman  is  entitled  to  a  lien  on  that  land,  even  if  the 
materials  were  not  actually  incorporated  in  the  buUding.  Canadian 
Lumber  Yards.  Limited  v.  Ferguson  ei  ai..  (1980)  1  W.  W.  B 
266.  See  also  KaJbfleiseh  v.  Hurley.  34  0.  L.  B.  2«8,  26  D.  L.  b! 
469. 

(f)  "/««*«mai»iiy,cofi««r«e«»of»/«fc."— Making  dight  changes 
in  a  building,  which  work  is  merely  incidental  to  the  putting  in  of 
machinery  which  is  personal  property,  wiU  not  give  rise  to  a 
mechanics'  lien,  even  under  statutes  allowing  a  lien  for  alterations 
and  repairs.    Cumew  v.  Lee.  (1886)  143  Mass.  106. 

Defendant  employed  contractor  under  a  written  contract  to 
clear  land  for  cultivation  purposes.    A  laborer  who  worked  for  the 
contractor  in  clearing  the  land  was  held  not  entitled  to  a  lien  under 
s.  4  of  the  British  Columbia  Act,  as  amended.    Black  v.  Huahea 
(1902)  22  C.  L.  T.  220.  ««y»«. 

The  lien  is  given  for  labor  furnished,  as  well  as  for  labor  per- 
formed  {Wera  v.  Bowerman.  171  Mass.  458),  but  under  some 
statutes  where  a  person  contracts  to  furnish  completed  articles  his 
employees  have  no  lien.    Monroe  v.  Ctarke.  (1912)  107  Me.  134. 

Where  the  owner  dismisses  the  contractor  and  arranges  with  a 
sub-contractor  of  the  original  "  contractor  "  to  finish  the  work,  the 
sub-contractor  is  entitled  to  a  lien  as  a  "contractor"  in  respect 
to  all  work  done  after  such  arrangement.  Petrie  v.  Hunter  2 
0.  B.  233;  10  A.  B.  127. 

The  lien  does  not  extend  to  unliquidated  damages  due  to  the 
contractor  from  the  owner  on  account  of  the  violation  of  the  terms 
of  the  contract.    Hoyt  v.  Miner.  7  Hill  (N.Y.)  626. 

A  provision  that  a  certain  poruon  of  the  money  shall  be  held 
by  the  owner  is  imperative,  and. the  owner  neglects  it  at  his  peril. 
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mr"cr:;n?s?K8?:  ^  "^^ ""-  "^'^ '--  ^-  ^-'^^ 

.1^^,^"?"  1)6  no  doubt  that  filling  in  and  grading  the  earth 
about  bmldingB  already  erected  would  be  work  giring  a  lien  under 

w..'^*'°wT,]^J*'  ■  '^*°**  "*»*  ~  «>»P«hen«Te  in  it. 
terms  it  ha*  been  held  that  a  mechanics'  lien  may  exist  for  grading 
a  lot,  the  test  bemg  whether  it  was  reasonably  necessary  for  the 
/^'.  ?^^"*'*'f  ""^  occupation  of  a  house.     Rtxi  y.  Btrrv. 

Whether  grading  a  lot  on  which  a  house  is  afterwards  buUt. 
u  done  as  part  of  the  work  of  construction,  so  as  to  constitute  a 
commencement  of  the  building,  is  a  question  of  fact  depending  on 
tte  circumstances  of  each  particukr  case.  Boisot,  s.  67,  dting 
K%\ly  y.  iJoMfwtoci,  45  Md.  389.  * 

The  lien  given  for  labor  and  materials  furnished  in  respect  to 
any  structure  or  Und  includes  hauUng  the  materiah  there.  FowUr 
L  S?,;"*' J^^°^>  7«  S.  W.  173;  UcCUn  y.  E^t^,  131  Cal. 
182 ;  ITiB  y.  Nmoman,  (1861)  80  Am.  Dec.  473. 

Pumping  water  which  an  independent  contractor  caused  to 
flood  the  basement  is  properly  aUowed  as  an  extra  expense  in  a 

2^  V  .!r**r*x*  °'***°'*^"  "*°  (Fauyton  y.  Ford.  (1910)  168 
Mich.  87) ;  but  Items  for  street  car  tickets  and  meaLi  for  the  sup- 
^mtendent  of  tiie  work  are  not  proper  items  in  a  cUim  of  lien. 

i^Z^n^jxi^J^^'-  '"'■  "  '"^'^'^  ^'»'""""''  ^-*  ^''- 

A  «)ntractor  who  has  built  two  separate  buildings  on  the  same 
lot  under  two  distinct  contracts  does  not  acquire  a  lien  on  the 

(1876)  2%  Or.  843.     See  OU^U  y.  Barbour.  12  Pr.  Rep.  664 
Fmrclough  v.  Smith,  (1901)  13  Man.  609. 

Commenting  on  the  decision  in  Cwrier  y.  Friedrick.  supra, 
Boisot  say8(s.  174) :  «  The  reason  given  for  the  decisions  from 
Massachusetts,  Minnesota  and  Canada  is  that  a  mechanic  cannot 
have  a  hen  on  one  building  for  work  done  on  another.  But,  as 
we  have  seen,  this  rule  does  not  apply  where  both  buildings  are 
erected  on  the  same  lot,  for  the  same  owner,  under  one  contract.  It 
SMms  difficult  to  see  why  the  fact  that  the  work  was  done  under 
two  or  more  contracts  between  the  same  parties  should  make  any 
•difference."  But  it  would  be  an  extension  of  the  terms  of  the 
statute  to  impose  an  incumbrance  upon  one  property  for  worir 
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done  upon  another.  Where  there  are  two  contracts  thev  mn-t  K, 
JBparated.  See  O'BrUn  v.  Fraser,  41  D.  L Tat  p  T27  wL^ 
ikKeown  C.J,  8.yB,  «I  think  the  law  is  correctly  stated  in  wS 
l«ce'8  Mechanics'  Lien  Laws  in  Canada 

two^?o^t'S  ''•  ^I^^l!'  ?£"'  *•'  "«°  '"  '««"te'ed  a?ainst 
$I«.,Il  L  ,.  '"™*^  ''y  ^'*'™°t  P«'»°«  in  «»pect  to  work 
done  upon  two  h^.,  one  on  each  of  the  lots,  on  the^^L  of  one 

^erSfv  ^LT^    claims  were  sufficient  to  bind  bothkts  held 

S^+i?    .u    ^\'**^  **°I^  '<*'  *^«  P™?*'-  amount.    To  choose 
«ie  or  the  other  to  be  bound  would  be  wholly  arbitrary  "    S^^ 
Booth  V.  Booth,  (1902)  3  0   L   B    2q<i   Jt^      ™7'     I^ 
Fuller  na<)Q^  179  \rl      toV     i       .     '  "**"'  ^*''  *°^  Orr  v. 

T^l  A  ;^^         ?*''■  ^^^'  '■^'*™*  to  under  s.  17,  post, 
^^l      *  ^f  ?*  ^?  *  "*°  "P°°  P™P«rty  owned  by  one  per- 

rinfr^"*'"  'T**^  ^"  '*«P^*  «'  «°««^"  property  oi 
^another  person.  Dunn  v.  McCallum,  (1907)  14  O  L  rT4? 
See  0»/«ru,  Ltme  Association  v.  Oriwa-ooi  22  0  L  H  17  kuZ' 
er^  Supply  Co.  v.  Huddlestone,  25  Man.  £   B   718  ' 

Where  there  is  an  entire  contract  for  labor  and 'materials  and 

?ff  tl^T?"""  ^'l/'-J'-^^.  it  wa«  held  tSJ  r  pla^ 
tiff,  a  8ubK»ntractor,  could  nevertheless  recover  for  the  labor 

loi^  '       •"  ""•  ^''^'"^  ^'"»«  <^««-  C«-  fol- 

materials,    and  defendant  bought  and  supplied  some  bricks   th^ 

sSTth?™  ^''  ^^'^  ^f  "^-^  *°  *»»«'«  per  «nt™mn2L 
sion  on  the  materials  furnished  by  the  defendant.  Thomas  v 
Roeloson,  (1917)  13  0.  W.  N.  201.  Plaintiffs  under  a  ^n^rt 
to  do^^ensive  repairs,  were  to  be  paid  by  the  owner  on  tS  S 
o  15  per  cent,  on  the  cost  of  the  work.  Plaintiffs  engaged  a  fira 
l5i^  K^'j  f  «»»'-«'°t™ctor8  to  do  the  plastering.  Itwa!  coT 
tended  by  defendant  that  he  should  not  be  requi^  to  Z  ^l 

Tnd  Tsl' ™T;  ';!!•  '^ ""/  *  '"'  P"«^  toTISbtn'Scto 
^.1  K    ^^     K  **•*  P'""*'*  ^^  P«'  ««"*•  P«>fit  on  the  chargj 
Zt  !^  t''^  «»t'-«>"t™ctor.    It  appeared,  however,  from  the  eS 
dence  that  this  method  of  getting  the  plastering  done,  includimr. 
the  subHK>ntractor'8  profit,  was  at  least  I  cheap  as  if  the  puS 
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had  directly  nipenrued  the  work,  «nd  as  this  work  cost  the  plain- 
tift  the  amount  of  the  plasterer's  bill,  the  15  per  cent:  was 
properly  chargeable.  Falconer  v.  Hartlm.  (Wallace  Co.  J.),  unni- 
ported  (N.S.).  " 

i^Q^S  "^^**"^'  iftproving  or  repair  ng."—See  Cumew  v.  Lee, 
143  Mass.  105,  as  to  certain  work  on  k  building  not  constituting 
an  alteration  within  the  statute.  See  also  construction  of  the  word 
repaired  as  used  in  Workmen's  Compensatioa  Act,  1897.  Dredoe 
y.  Cpnu-ay,  70  L.  J.  K.  B.  494,  (1901)  2  K.  B.  42,  84  L.  T.  34^ 

(h)«  Shall  by  viHw  thereof  have  a  lien."— There  are  conflict- 
ing decisions  upon  the  question  whether  a  right  to  a  lien  arises 
where  the  work  has  been  done  on  public  buUdings,  sudi  as  school- 
houses,  which  are  not  liable  to  sale  in  execution.  The  question  is 
dealt  with  in  the  chapter  entitled,  «  Property  which  may  be  sub- 
ject  to  lien,"  ante. 

(r)  "  Upon  the  erection.  huUding.  etc..  and  the  lands  occupied 
thereby,  or  enjoyed  therewith."    It  has  been  held  in  Pennsylvania 
(Presbyterian  Church  y.  Stetler,  26  Penn.  246),  that  a  destruction 
of  the  building  for  which  the  work  has  been  done  or  the  matenals 
furnished,  by  fire,  or  otherwise,  discharges  the  lien.    Lewis,  CJ., 
m  dehvering  the  opinion  of  the  Court  in  that  case,  said:    « The' 
equity  of  a  mechanics'  lien  upon  a  building  is  founded  upon  the 
labor  and  materials  furnished  by  him  in  constructing  it.    Attach-    ■ 
mg  itself  to  the  building,  and  depending  upon  it  for  existence,  the 
lien  must,  neceesarUy,  share  the  fate  of  the  building.    So,  if  the 
building,  after  erection,  should  be  destroyed  by  accident,  before 
the  ground  on  which  it  stood  passed  to  a  purchaser,  the  lien  would 
be  gone.  The  reason  for  binding  the  land  is  gone,  with  the  build- 
ing.     See  also  Coddington  y.  Dry  Dock  Co..  (1863)  31  N.  J.  L. 
m     But  a  recent  decision  in  Missouri  (Hooven  v.  Featherstone 

(1901)  49  C.  C.  A.  229),  holds  that  the  lien  continues  attached  to 
ttie  real  estate,  notwithstanding  the  destruction  of  the  building 

SLSI'"-.H.*'**J*"*  **^'  ^""»>  ^-  fountain  Electric  Co,, 

(1902)  6t  Pac.  Hep.  726;  Smith  v.  Neubamt,  (1895)  33  L.  R  A 
686.  ynder  the  lien  Acts  existing  in  Canada,  it  would  probably 
be  held  that  after  the  lien  is  acquired  it  will  continue  attached  to 
«ie  entire  freehold,  and  the  destruction  of  the  buildinir  will  not 
defeat  it. 

Where  a  lien  on  a  mine  was  claimed  in  British  Columbia,  it  ap- 
peared that  none  of  the  work  was  done  and  none  of  the  materials 
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sJ^LUf^^T  *•'  ^*  ■°'***  *»  *»»  ««>.  Fuller,  C.J    ii, 

c^i^t  '^  *^**;.'^*  r*  *'  '"^  ^'  '«»'i«>t  to  lien  in  .  i"«i 
SSi^  T^  *^  *^  *•'«*«  «'  ««  improvement     The 

Se^s^SfT'  sf  J"'  rp^  '**  which  rud^riTs 

oe  erected,  the  situation  of  the  Bdioinin*  hmA  «#  ♦».-  !!Zr  \^ 
c«^  for  the  perfonn^  of  ZZltJ  ^^LT^J^! 
itcts  and  circumatances  rnxut  be  tM]r«n  i«*«  ^T  -j  "">*' /elevant 
fining  what  hmde  ^X^^Z  Z^t7^,'^r  ^T 

•  V'«S'"»f«^  lien  i«  maintainable  for  iMtallinir  a  water  «v«t«m 
^i  t:S^  i<>«*  "  -gainrt  the  land  occupiK  en^^^  SS 
^  and  which  w«i  .pecifled  in  the  lien  which  wa.  wSSedT 
though  the  parcel  of  luid  it«lf  upon  which  the  ho^^^Zd^i 
^s  not  mduded  in  the  registered  ^  of  Ue^iS  ^STn  th^ 
Jomoperated  only  as  a  relinquishment  of  part  of  thfTStf IS 
^Tat'l  ^'V^*"*  of  extinguishing  the'^L  7T%^t 

S^llT  •"  ^P*?'**  '''^*  •"  *"  «"<««»  *«et  the  iS^  extend" 
to  the  whble  parcel.    JudaK  y.  Ch^,  (1913)  53  Ind.  AjJ  476 

tel  if3  o?*;**^^!*"  ?'  1"^  ''P^  '"<*  '*  «-ts  is  a  chat- 

irtJii«  ^^"-^  ftatute  giving  a  lien  on  wharves  « and  other 
^  ~nnected  therewith"  extends  to  aU  structures  on   or 
connected  with,  a  wharf.    Collin,  v.  Dr,w.  {\m)6?TYU9 

^  ^^^  "  ''^"'  "  «8  used  in  two  statutes  in  England  fFacto^ 
«d  Workshop.  Act,.  1896,  s.  83.  and  Workmen?^SZ,i3 
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Ac^  I.  7),  wu  h«ld  to  inclade  a  flokting  itractnn  carrying  cranea 
*»'  ^<*^°«f  "^  unloading  Teaaeli,  and  which  waa  moored  in  the 
River  Thamei,  500  feet  from  the  ahore  by  chaina  fastened  to  pilea 
driven  in  the  bed  of  the  rirer.  There  was  no  connection  with  the 
shore  except  by  boats.  Sllit  v.  Cory.  (1902)  1  K.  B.  88.  See  also 
Eaidntk  v.  Humphnp,  (1900)  1  Q.  B.  609;  Kennf  v.  Harrison. 
(1908)  2  K.  B.  168, 

Where  the  land  is  sold  under  execution,  or  otherwise,  the  lien 
is  transferred  to  the  proceeds.    Phillips,  ss.  196-8. 

Under  the  Winding-Up  Act  (B.  S.  C.  c.  129),  s.  62,  the  lien 
IS  a  preferential  claim.  Re  Empire  Brewing  and  Malting  Com- 
pany. (1891)  8  Man.  424.    See  Re  Ibex  Co..  (1902)  9  B.  C.  557. 

As  a  liquidator  represents  no  higher  claim  than  that  of  the  in- 
solvent company,  liens  r^stered  within  thirty  days  after  their 
commencement,  for  materials  supplied  and  for  work  done,  prior  to 
the  service  of  the  petition  to  wind  up  the  company,  are  to  be  paid 
in  priority  to  ordinary  creditors.  Re  Clintin  Thresher  Co..  (1910) 
15  0.  W.  B.  318. 

A  private  corporation  cannot  defeat  a  lien  on  the  ground  that 
the  contract  was  vltra  vires.  Oeneral  Fire  Extinguisher  Co.  v. 
Magee.  (1901)  49  Atl.  Bep.  366. 

There  can  be  no  lien  on  ihe  property  of  a  minor  for  work 
ordered  by  his  guardian  where  the  guardian  had  not  obtained  an 
order  of  flie  court  authorizing  him  to  have  the  work  done.  Copley 
T.  (yNea.  (1869)  57  Barb.  (N.  T.)  299;  Collins  v.  Martin.  (1877) 
41  IT.  C.  Q.  B.  608. 

In  the  absence  of  a  valid  legal  authority  for  the  making  of 
improvements  no  lien  for  such  improvements  can  attach  to  an 
infant's  land— Whether  the  contract  is  made  with  the  guardian 
or  with  the  infant  in  person.  Logan  Planing  Mill  Co.  v.  Aldredge. 
(1908)  15  L.  B.  A.  1159. 

(k)  "  Limited,  however,  in  amount."— In  Smith  Co.  v.  SissHoo 
Pulp  &  Paper  Co..  (1903)  36  N.  S.  R.  34C;  (aflBrmed,  (1904)  35 
S.  C.  B.  93),  Mr.  Justice  Graham,  in  referring  to  s.  3,  8.-8.  1  of  the 
Nova  Scotia  Mechanics'  Lien  Act,  which  is  similar  to  section  6  of 
the  Ontario  Act,  said  (at  p.  358) :  « It  is  quite  clear  that,  except 
where  the  owner  has  made  payments  contrary  to  the  provisions  of 
section  8  "—(section  18  of  Ontario  Act)—"  that  is,  either  exceed- 
ing the  85  per  cent,  before  the  time  limit,  or  within  that  amount 
after  notice  in  writing  of  the  lien,  or  which  are  not  bond  fide,  a 
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of  the  Onurio  Acl  lMt^)l*^^;,'i'•  J'.'*?  I?.'* -T ^o"^^  « 
Jiw,  (1880)  27  Or.  484- «is  /a??.,  i/^"^  ^r    ^  ^^^9'  ^■ 

Columbi.  Act,  ^dt^^^jTZ  "^"V  '°  *•"  B'*"* 

F^Lt'ri^JirS^J^iiVr;/,^^^  Fan 

Eng.  Ency.  of  l!^»ilT,  ^"''  "''  "'«  ^«*'  ««  A»-  "^ 

The  general  lien  under  thig  mrtinn  -«li  *i. 
iwture  of  a  vendor's  lien  unon  fh-     !^  •  ,^.*'*'  "P^'*^  <»°^  "»  «»« 
placing  upon  the  hnd  rra^eLd*^;!''""'  "^r"  "P»  *»»« 
P«)«mity  to  the  land  i.  not  e^^  it  LSS  ZTt  ?  r*"" 

the  woVS'upo?'  ;r t  L^hSTthT  T"'^  ^^  •'*^'-«''^^' 
adjacent  to."  The  dLS^n!^*^  * v  ^""^  **'"«''  *^>«  ^o'd^  "or 
with  the  Ive^se  X  y:^:y?f  ^^^^'^^^^  •"  ^  confli" 

ant  part  of  the  contract  remaingunflnSo/"'^!  "'^  ""^P"'*' 
"upply  material  or  do  wo7k  r!  S^S  '  °°*  ""^^  ~'**"«^  *«> 
lien  for  the  contract  prrfe^th^  1.  "/  "  '"^^'^  ^  «"'«'<«  « 

fi04.    See  also  36  D.  L.  S.383  '  ^  ^-  ®'^'  ^*  ^- 1'-  »• 

entitled  to  recover  thl  nH-Jfl.^  according  to  the  contract,  he  is 

"nea-ure  of^Iifthf ^nTSlT"  't'^V°  »  '*«^"'^«°°.  *»»« 
«>  as  to  make  iTcirres  '^  ^h^,'*  '"'?  **^«  *«  •^*«  «»e  work 
Supp  correspond  with  the  contract.    Halsbury,  (igig) 

cont'^rlTw^r rer  t  SetvS  ''  Vnf  ^  ~°*-*«'  '^ 
tractor,  the  work  of  Xl^ti^^ SXc^^aJd'tt"  "'^  '"°- 
owner  a  stipulat^n  .Hc.by  !„  moCe^^r^'      ^1'^^^ 
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under  the  contract  were  to  become  payable  to  loch  repreeentotive  in 
the  plMw  of  the  original  contraotor,  ia  entitled  to  file  a  mechanics' 
lien  for  the  amount  due  on  comfdetion  of  the  work  in  like  manner 
ae  would  the  original  contractor,  notwithitanding  that  tiiere  waa 
no  exprete  udgnment  in  writing  of  the  right  of  such  lien  from  the 
latter.    Alnp  v.  Monkman,  (191«)  9  D.  L.  R.  97  (Man.) 

There  is  no  lien  in  respect  to  the  cost  of  preparing  for  work 
to  be  done  upon  a  site,  although  such  work  has  been  frustrated  with- 
out fault  of  the  contractor.    BrUiih  Columbia  Ormitoid  Co   ▼ 

aTTB-WMBct*'  ^^'^^  '^  ^"y  ^'"*  «'•••  (1M8) 
A  mechanics'  lien  will  tttach  for  all  materials  supplied  in  the 
erection  of  a  buUding.  although  the  time  for  flUng  has  expired  as 
to  certain  classes  of  material,  ordered  at  a  different  time,  where 
n  IS  sftown  that  there  was  a  prior  agreement  to  purchase  all  material 
required  for  the  buil''  ng  from  such  vendor.  WkUlook  v  Latum 
(1918)  38  D.  L  R.  M.  10  Sask.  L.  R.  337.  See:!.;^*,;;.^^ 
Cotutructton,  15  D.  L.  R.  688,  19  B.  C.  R.  73. 

The  lien  of  a  contractor  attaches  when  he  has  completed  his 
contract,  but  if  the  contract  provides  for  interim  payments,  a  lien 
attaches  when  each  payment  becomes  due  to  the  extent  of  the 
amount  thereof.    Brad«n  t.  Broum,  (1917)  24  B.  C.  R.  374. 

The  words  of  the  section  relating  to  work  to  be  done  in  con- 
nection with  a  "mine,"  would  not  include  the  drilling  of  an  oil 

n  T    1,  ri^*"*'  ""■  ^'^^^  OH  d  Oa,  Corp.,  Ltd.,  (1916)   «8 
iJ.  Lit  A.  7o0. 

The  Act  does  not  give  a  lien  for  work  done  or  materials  furn- 
ished in  connection  with  the  digging  of  wells,  apart  from  the  work 
done  or  materials  furnished  in  connection  with  one  of  the  "  works  " 
enumerated  in  the  section.  Stiffel  v.  Corwin,  (1911)  1  W.  W.  R. 
839. 

The  lien  of  a  sub-contractor  does  not  attach  unta  he  haa  com- 
pleted his  contract,  or  until,  if  the  contract  provides  for  interim 
paymente  on  account,  such  a  payment  becomes  due.  Nepage  v.  Ptn- 

?n'n  X         ^  ^'  ^^^'  *""***  ^'  ^«"^'  (l^l'')  3  W.  W.  R.  906 
(iJ.C.). 

Where  the  act  of  the  employer  prevente  the  completion  of  the 
work  the  employer  cannot  set  up  non-completion  in  answer  to  the 
Jien.     Tatflor  Hardware  Co.  v.  Hwnt,  (1917)  36  D.  L  R   383 

An  estoppel  in  paie  cannot  prevent  a  lien.  "  It  would  emascu- 
late this  section  to  hold  that  an  estoppel  in  pais  would  do  what  the 
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£741!^  '''"••"•^  ^*^'^'  <"")  W  D-  L.  R^pi 

X£^li*^'^  „eh  work  hM  bJ5  YmLSTK  /."S^ 
••nj^imrf  Dry  Z>(h*  Co..  (1918)  «  W.  W.  B.  9U^'      '^ 

»«J««^  \r  P  ^'  *"•  "^*«  ^^  «"*  Ptrtiw  in  Ontario  »■ 
f7S  .5  "*?""  •  f  *•  Conditlontl  Mi^  £  a  0i9;r 
c  186,  «nd  rach  rendor  cannot  rank  u  «  u.«fc«ijl-  j  .V* 
proviaion.  of  the  ii*d>Mni^^d  WuLe^}^^^  ,^ 

of  ^d^'*pJr^,t.^^'  li«l.t  rign  on  th.  outdd, 
becoipo  part  oftiTiitT  Lll^T^Jr  ««»id«"d  »ot  to  h«T« 

H^flK~  (IMO)  aTw  R  155        ^^  ^  '"'  ^''''"  '''^''  ^''-  ^• 
84  0.  L.  Rat  p877^Tt  «S^',     ^:^u^•i*  ^-  <^9h-S,nm. 

su™  of  money  we«  S^  S  r^TLJ'  *«  ~°?-!'<'*  then  two  «,veral 

done.     The  nlai^Sff.    *C  ^         °"  ^^^  *^^«  *°  **  ^«°e  wan 
lae  plaintiffs,  therefore,  were  clearlj  entitled  to  their 


onAxn  Mmnuno^  unr  act.  44s 

•etiwj  for  the  monqr  withoat  Mnniug  pcrfomwnM,  and  th* 
dcfradant  to  hi«  renady  on  th*  ooTMumto."  8w  alio  Oovtnmtnt 
•t  Ntmfomibmd  r.  NtwfomdUmd  R.  W.  Co.,  (1888)  18  A.  C. 
IW;  Worhitm,  CMt  S  Co.  t.  Lfoyii  BnuQ^ito,  (1908)  1  K.  B. 

r.  Wkn  kMkni's  taitrMt  Uaklt  f or  «wk  ioM  tr  aateiitli 
tmiA»i  «  Ini  af  mnM  WHua^Whm  work  or  wrriee  ia 
dona  or  autariala  tra  fomiahad  npon  or  in  raapaet  of  the  land 
of  a  marriad  woman  with  tba  pririty  and  oonaant  of  bar  hvaband, 
ha  ahall  ba  oooduiTaly  praanmad  to  ba  uHag  aa  wall  for  hinaalf 
M  aa  to  bind  hia  own  intaraat,  and  alao  aa  bar  agant  f or  tha  par- 
poaaa  of  tbia  Act,  onlaaa  baf or«  doing  aodi  work  or  aar^oa  or  for- 
Biabinf  aaob  nutariala  tba  paraon  doing  or  fnmiabing  tha  aama 
•ball  have  bad  actnal  notica  to  tba  contrary.  10  Edw.  VII.  e. 
69,  a.  r. 

(a)  "Landi  of  a  marritd  woman."— Before  tbia  aection  waa 
PMMd  tha  aaparate  property  of  a  married  woman  only  became  aub- 
ject  to  a  mechanica'  lien  hj  virtna  of  a  contract  made  by  her  or 
under  authority  expreaa  or  implied.  There  waa  no  preaumption 
that  tha  buaband  acted  aa  the  agent  of  tba  wife;  the  qoeation  of 
•gency  waa  one  of  fact  to  be  determined  from  all  ^e  cireomatancea 
of  tha  eaaa.    Wtgntr  T.  /«^«f»ofi,  (18W)  87  U.  C.  Q.  B.  881 ;  JTm- 


emd  ▼.  R«id,  (1884)  7  0.  H.  18.  Knowledge  by  th^  wife  tiiitt  tibe 
work  waa  being  done  on  her  property  and  ailent  acquieacenoe  waa 
not  Buffident  to  make  her  property  anbject  to  the  Men.    See  W$$t 

^;?r*'^'  ^"**^  ^  ^'  ^  ^-  *"♦  **  ^'  ^  '^-  **•  ^°  *^  ••»««• 
of  Imowledge  of  or  participation  in  a  fraudulent  intent  on  the  part 

of  the  builband  to  improve  hia  wife'a  property  at  the  ezpenae  of 
bia  creditora,  the  wife'a  property  waa  not  liable  for  aucb  improve- 
niOTta,  To  iwotect  contractora  and  othera  in  dealing  with  the 
hnaband  when  the  propeity  waa  the  wife'a  separate  estate  this  sec- 
tion waa  enacted.  Inatead  of  the  claimant  being  compeUed  to  prore 
the  husband's  authorisation  by  the  wife,  he  is  now  conelurively  pn- 
•umed  to  be  acting  as  the  agent  of  bis  wife,  unless  the  claimant 
has  actual  notice  to  the  contrary. 

Theoontract,boweTBr,  is  the  contract  of  the  wife;  hence,  where 
the  husband  makes  one  contract  for  repairs  to  two  houses,  one  be- 
longing to  his  wife  and  the  other  to  himself,  a  lien  cannot  be  claimed 


f-. 


•nm  uw  or  ummx»iQ%'  vaan  iir  oakam. 

•fjiittt  both  pfoiNrtiM  for  uaaeuitdM  ia  rM|Met  to  both  hooM 
ji^^twortloBiaf  tbo  mm».    FtrirtUmtk  t.  SmUk.  (1901)  II 

warti!"}^;T'  T^^"*  "»*»  *^  P"*!"^  •<«•  wife  for 
8  0.  lb!  £2      P*''"™^  •'  roppIW.    AooM  r.  Booth,  (I»M) 

.K-JfKYu''''u'^***^  '  "•'^  '"'»"  »*M  »«»t  b.  pmnitttd  to 
A«r  that  htr  hiubud  wu  not  Mthoriied  by  her  to  nuk.  th«  con- 

of  tho  ibMiiM  of  nioh  authority. 

*w  ^'^^wT*^^  contracting  with  4h«  hosbuid  without  aetual  notioo 
that  the  huaband  waa  not  authorised  to  malce  the  contract  nmy  amrt 
!L!!r?!S!lllI"  "'***?,  *^  i»tere«tof  the  wife  in  the  pu>perty  ™b- 

A   ^^  M  w«n  M  upon  the  interaet  of  the  huaband. 

^to  effect  of  whd  undertaking  hy  wife,  to  eecuie  builder,  by 

^2^'  •*  ^^f'  ^'  ^^**^'  *"  N-  B-  "•  »*»• 
Formerly  a  widow-g  dower  waa  not  afltcted  by  the  lien  of  the 

M? .  2S^  n**?'*!: :•  f •*'' "  ™-  *"5  ««'•  ▼•  <^««**'.  M  111- 

884;  Biakof  v.  fiojr/*,  9  Ind.  189. 

41.  !?!J!!°  ?"'•  ?•*•*•>'?'  node'  thi«  ieotion  be  enforced  asainst 
tt^ow'i  dower  ainoe  the  husband  may  bind  his  wife's  estate  or 

•.  (1)  VNperty  «f«i  wUeh  Mm  akidl  attMh^The  lien  shall 
attsiSh  upon  the  estate  or  interest  of  the  owner  in  the  property 
mentioned  in  section  6. 

(»)  Whm  oatate  ehatgal  is  IsMehold.— Where  the  estate  or 
interest  upon  which  the  Uen  attaches  ia  leasehold  the  fee  simple 
may  also,  with  the  consent  of  the  owner  thereof,  be  subject  to  the 
hen,  provided  that  such  consent  is  testified  by  the  signature  of  the 
owner  upon  the  claim  of  lien  at  the  time  of  the  registering  thereof 
verified  by  aflidavit.  ' 

(3)  Prior  mortgage.-Wh.vre  the  land  upon  or  in  respect  of 
which  any  work  or  service  is  performed,  or  materials  are  pUced  or 
furnished  to  be  used,  is  encumbered  by  a  prior  mortgage  or  other 
diarge,  and  the  selUng  value  of  the  land  is  increased  by  the  work 
or  service,  or  by  the  furnishing  or  placing  of  the  materials,  the  lien 


•W  atlMli  apoa  raeh  iaeiMMd  taIm  ia  priority  to  thi  mortnn 
or  oth«r  chMs*.    10  Edw.  VII.  o.  69,  •.  8. 

♦K  ''^I*  •^"»rtW  »»•  bMD  dulj  rtgirtertd,  ailTuicei  nud* 
thereunder  tftw  meclunici'  li«ni  on  the  mortgaged  property  have 
•nien  but  before  their  regirtratlon,  tdce  preoedoioe  of  tiie  lieni. 

ioT^  5"'"f  i*"  "^'^  **»  '^'*  P^*"**^  •^  "•»'.  both 
upon  the  land  and  the  improvementa,  a  lienholder  cannot  take 

creaied  the  wiling  value  of  the  property.    Warwick  ▼  Bktaaard 

t'Jirhf  i'lf.K'^'  **.  ^i-^-  '«•  ^'*''  the^ka^^tTAl; 
It  has  been  held  that  a  lienholder  for  materiaU  supplied  and  ueed 
m  the  conrtniction  of  a  building  upon  land  .ubject  to  an  eiirting 
mortgage  »  entitled  to  rank  upon  the  ir  creawd  value  in  priority  to 
the  nwrtgage  m  the  proportion  only  thi    the  value  of  the  maten-li 
iupphed  by  him  excluiively  bean,  to  the  whole  cort  of  the  buildinc 
and  not  for  any  part  of  the  increase  brought  about  otherwiw.    In 
computing  the  proportionate  amount,  no  regard  should  be  taken  to 
amounts  paid  the  lienholder  on  account  before  the  action  waa 
.I^«  U  f"*"'*  ^'»*«'-  ^0.  V.  DupM.  (1916)  9  Sask.  L.  R. 
818  S9  D.  L.  B.  460.  84  W.  L.  R.  1181.    See  Northern  Trust  Co  T 
BatMl,  (1918)  9  S-k.  L.  R.  108.  89  D.  L.  R.  818.    ^  vaiue 
of  the  property  before  the  lien  attached  is  to  be  taken  for  the  pur- 
pose  of  itang  the  up«!t  price  for  which  the  lienholder  could  have 
pnonty  over  a  mortgagee  as  against  the  increase  in  value  of  the 
mortgaged  premises  by  reason  of  the  work  and  improvements:  the 
latter  however,  must  be  limited  only  to  the  extent  to  which  the 
specific  contract  enhances  the  selling  value,  and  not  for  work  and 
improvements  by  others  under  independent  contracts;  if  no  mater 
lum  than  the  upset  price  is  obtained  at  the  sale  the  lienholder  has 
no  pnonty,  and  his  only  recourse  is  against  the  equity  of  redemp- 

S'  f^^'^V-  ^**  ^'^'<''  <*»*«)  ««  B-  ^'-  R-  Me,  87  D.  L.  R 
006,  3^  W.  L.  B.  317. 

^rJ:  Tt'^^l^f^  *°  *'^'"  •  P"'*'""  «'  *»>«  P»«=h«>«e  price  is 
h«  il  *"??  "J'  ntortgagee,  despite  the  fact  that  the  land 

ha.  been  conveyed  to  the  purchaser,  and  mortgaged  by  him ;  a  duly 

Zh^;:^J''°"T"**  ^  '^'  '*"^'''  '"  P-y"*"*  '*  the  unpaid 
purchase  money,  the  vendor  assuming  the  existing  mortgage,  ha. 
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^ority  to  any  unregutered  lJ«n  under  th«  Meehuica'  and  Wa». 

Barnera    L.™  Act  of  which  the  vendor  had  no  actual  no^. 

ChaHen  ▼.  MeCneUn.  (1916)  86  0.  L.  R.  260,  89  D.  L.  B  766 
It  u  not  easential  to  the  preaerraiion  of  a  lien  againat  a  prior 

mortgagee  that  it  shaU  be  stated  in  the  regittered  daim  that  it  ia 

agamrt  the  mortgagee,  incloBively  or  otherwise.    WhaUv  v.  Ltniwfi- 

ftofti,  (1916)  86  0.  L.  R.  861,  89  D.  L.  R.  61.         ^ 

Aa  to  queation  of  lien  upon  incieaaed  value  in  priority  to 

mortgage,  see  Hendermn  v.  Morrii,  (1916)  10  0.  W.  R.  34. 

Suh-section  3  of  this  section  gives  a  Uen  priority  over  mortgages 
upon  the  increase  of  work  or  service  done  thereon  or  materials 
supp  led  Section  14  gives  priority  to  a  Hen  which  has  been 
registered,  or  of  which  written  notice  has  been  given  to  the  mort- 
^  upon  the  land  itself,  including  the  buildings  and  erections 
thereon,  over  all  subsequent  advances  under  a  mortgage. 

**.^*  PT'"y  0'  *°  «°P»»d  vend«r  is  not  forfeited  by  the  sub- 
stitution of  a  mortgage  for  the  unpaid  amount.    Cook  v  Koldoif. 

j'LTl.l  I J-^"^  "•■  ^ ""  ""^  ^•^"  ^'- 

*i.  ^I  \^J'  ?'  *®'  '^  *'  ^^  '^^'^  »"  amended  by  adding 
thereto  the  following  subsection :    (4)  The  selling  value  of  land 
incumbered  by  a  prior  mortgage  or  other  charge,  ahaU  be  deemed 
to  be  in«eased  by  the  value  of  the  work  or  service  performed  upon 
and  of  the  material  furnished  o.  phused  thereon  or  adjacent  thereto, 
(a)    The  l%m.  etc."— That  is,  every  lien  created  by  section  6. 
wheaier  arising  by  virtue  of  the  performance  of  work  or  serviced 
or  the  placing  or  furnishing  of  materials  in  the  making  or  im- 
praving  of  any  bmlding,  etc.,  upon  such  buUding,  ete.,  for  the 
price  of  such  work,  service  or  material,  limited  in  amount  to  the 
mm  justly  due  to  the  person  entitled  to  the  Uen  and  to  the  sum 
justly  owing  (except  as  to  the  peroentage  to  be  retained)  by  the 
owner.    This  Uen  is  now  further  limited  to  « the  estate  or  interest 
of  the  owner  aa  defined  by  this  Act." 

•  m^  section,  read  with  section  6  and  the  definition  of  "  owner  " 
in  section  2,  gives  the  principal  characteristics  of  a  mechanics'  lien. 
It  wises  by  virtue  of  a  contract,  but  may  be  claimed  by  persons  not 
parties  to  that  contract,  as  sub-contractors  and  laborers;  the  per- 
son agamst  whom  it  is  claimed  must  have  some  estate  or  interest 
m  the  proper^  sought  to  be  made  subject  to  the  lien;  it  is  Umiled 
in  amount  both  by  the  sum  due  the  claimant  and  the  amount  owing 
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by  tlw  owner;  and  it  only  binds  the  mtate  or  inteivst  of  the  owner, 
that  ia  the  person  with  whom  a  contract,  express  or  implied,  for  the 
performance  of  the  work  or  service  or  the  placing  or  furnishing 
of  the  materials  has  been  made..  Subject  to  the  limitations  imposed 
by  the  Act  every  person  who  performs  work  or  furnishes  material 
in  the  carrying  out  of  the  contract  has  pro  tanto  a  lien  for  the 
price  thereof.  There  is  nothing  in  the  Act  to  indicate  that  it  whs 
intended  to  be  operative  to  a  greater  extent  than  as  giving  a  statu- 
tory lien,  issuing  in  process  of  execution,  of  efficacy  equal  to,  but 
not  greater  than,  that  possessed  by  the  ordinary  writs  of  execution. 
A  mechaiiics'  lien  is  not  analogous  to  a  vendors'  lien.  King  v 
Alford,  (1886)  9  0.  B.  643.  The  mechanics'  lien  is  the  creatur^ 
of  the  statute  and  must  be  limited  by  its  provisions.  This  section 
applies  to  and  qualifies  all  liens  created  by  the  Act.  Crone  v 
Struthers,  (1876)  28  Gr.  247. 

The  lien  of  a  sub-contractor  being  limited  to  the  amount  owing 
by  the  owner  attaches  not  only  upon  the  property  on  which  the 
work  is  done  or  materials  furnished,  but  also  upon  the  amount  so 
due  by  the  owner.  The  lien  arises  from  the  commencement  of  the 
work  or  the  furnishing  of  materials,  continues  for  thirty  days 
without  registry,  and  by  registration  for  sixty  days  longer;  at  any 
time  within  those  periods  proceedings  to  enforce  may  be  taken  and 
U»  pendens  registered.  See  Lang  v.  Gibaon,  (1886)  21  C.  L.  J.  74. 
Compare  MeCiiUy  v.  Bo$s.  (1886)  22  C.  L.  J.  63,  and  22  C.  L  J 
76. 

The  lien  is  an  interest  in  land.  Stewart  \.  Oeaner.  (1881) 
29  Gr.  329;  Ormsbif  v.  Otttnan,  (V.a.)  85  Fed.  492,  29  C.  C.  A 
296. 

(b)  "  Shall  attach  upon  the  estate  or  interest  of  the  owner."— 
A  further  limitation  of  the  lien  is  imposed  by  these  words,  and 
it  was  considered  necessary  to  declare  expressly  that  the  defliiition 
of  "owner"  contained  in  section  2,  is  applicable.  It  follows,. as 
an  essential  to  the  existence  of  a  lien,  that  the  person  at  whose 
request,  and  upon  whose  credit  or  on  whose  behalf  or  with  whose 
privity  or  consent  or  for  whose  direct  benefit  the  work  or  service  is 
performed  or  ma'erials  are  placed  or  furnished  should  have  some 
estate  or  interest  ia  the  land  sought  to  be  affected  by  the  lien.  If 
he  has  any  estate  or  interest,  however  small,  the  lien  attaches  to 
the  extent  of  that  interest.  Not  only  must  he  have  an  estate  or 
interest,  but  the  work,  etc.,  must  be  done  at  his  request.    Qraham 
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V.  Wiaiatna.  (1885)  8  0.  R.  478,  on  appeal,  9  0.  B.  4S8;  Gearing 
V.  Robinton,  (1900)  27  A.  R.  Mi;  Webb  v.  Oage,  (1902)  1  0.  W.  R. 
387;  Fairclough  v.  Smiih,  (1901)  13  Man.  609.  The  contractor, 
workman  or  materialman,  must  inquire  as  to  the  estate  or  interest 
of  the  employer  in  the  land ;  he  accepts  the  employment  or  supplies 
the  materialB  at  his  own  risk. 

The  lien  attaches  upon  this  estate  or  interest  from  the  com- 
mencement of  the  work  or  service  or  from  the  commencement  of 
the  furnishing  of  materials.  Section  2  (8)  ante.  In  this  respect 
the  present  differs  from  the  preceding  Act  and  from  the  present 
Manitoba  Act,  under  which  tiie  lien  attaches  from  the  placing  of 
the  materials.  See  Manitoba  Act,  s.  4  (a),  atUe;  Robock  v.  Peters, 
(1900)  13  Man.  124. 

See  cases  cited  in  chapter  "The  Owner  and  His  Interest," 
ante.    See  also  chapter  entitled  "  Priorities,"  ante. 

(c)  "  Where  the  estate  or  interest  charged  by  the  lien  is  hose- 
hold." — The  landlord's  interest  only  becomes  subject  to  the  Ken 
where  this  sub-section  is  complied  with.  He  may  have  been  aware 
that  the  work  was  being  done,  the  doing  of  the  work  may  even 
have  been  one  of  the  terms  of  the  lease,  yet  his  interest  will  not  be 
affected  by  the  lien  unless  by  his  own  consent  signified  as  pro- 
vided. Webb  V.  Gage.  (1902)  1  0.  W.  R.  327;  Graham  v.  Williams, 
(1886)  8  0.  R.  478,  9  0.  R.  458;  Flaek  v.  Jeffrey,  (1896)  10  Man. 
514.  It  does  not  matter  that  the  landlord  becomes  entitled  to  the 
benefit  of  the  improvements.  See  Birkett  v.  Brewder,  (1902)  1 
0.  W.  R.  62. 

It  follows  also  from  this  sub-section  that  a  lien  upon  the  land- 
lord's interest  must  be  registered.  The  lien  upon  the  tenant's  is 
good  for  thirty  days  without  registry;  here  the  consent  must  be 
signified  at  the  time  of  registering  the  lien. 

(d)  "  Upon  or  in  respect  of  any  work  or  service  is  performed." 
— The  lien  extends  only  to  the  property  upon  or  in  respect  of  which 
the  work  is  performed  or  the  materials  furnished  to  be  used,  and 
this  being  so,  it  follows  that  though  the  work  is  done  under  one 
contract  and  for  the  same  owner,  no  lien  is  created  upon  one 
property  for  work  done  or  materials  furnished  upon  ano^er  dis- 
tinct property.  Currier  v.  Friedrick.  (1876)  22  6r.  243;  Oldfield 
V.  Barbour,  (.1888)  12  P.  R.  544;  Rice  v.  Nantasket  Co.,  (1870) 
140  Mass.  256.  If  the  amount  for  which  the  lien  is  claimed  can  be 
apportioned  between  two  or  more  properties,  or  if  separate  prices 
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•re  fixed,  it  aeenu  «  aepu-ate  lien  may  be  claimed  on  each  property 
for  the  amount  due  in  respect  to  it.    Booth  v.  Booth,  (190«)  3 
0.  L.  R.  294;  3hav  v.  Thompton,  (1870)  106  Mass.  346;  but  see' 
Fmrclough  v.  8mUh,  (1901)  13  Man.  609;  Rathbun  v.  Hayford. 
(18*""    87  Mass.  406.    In  an  action  by  a  husband  against  a  wife 
to  f      rce  a  lien,  it  appeared  that  defendant's  wife  and  plaintifPs 
mot..c.  each  owned  a  dwelling,  both  dwellings  being  in  one  building 
which  was  damaged  by  Are.    Plaintiff  contracted  to  repair  both,  for 
a  lump  sum— the  amount  of  insurance.    Held,  that  the  amounts 
due  in  respect  to  each  dwelling  might  be  separated  and  that  plain- 
tiff came  within  sections  4  and  7  of  the  Act   Booth     Booth,  aupra. 
In  Webb  V.  Oage.  (1902)  1  0.  W.  H.  327,  defendant  leased 
premises  to  the  Hoeffner  Co.    The  company  agreed  to'er«ct  buUd- 
ings  and  plant  to  the  value  of  $100,000,  which  were  to  become  the 
property  of  defendant    Held,  that  the  lien  only  attached  to  the 
company's  interest 

Where  a  contractor  was  to  furnish  the  plant,  etc.,  necessary 
for  the  carrying  out  of  the  contract,  which  was  to  become  the 
property  of  the  owner  if  the  contract  was  not  fulfilled,  it  was 
held  that  the  value  of  the  plant  so  furnished  should  not  be  in- 
cluded m  the  amount  on  which  the  owner  was  required  to  retain 
the  percentage,  though  the  contractor  had  faUed  to  complete  the 
contract  and  the  plant  had  become  the  property  of  the  owner. 
Birkett  v.  Brewder,  (1902)  1  0  W.  B.  62. 

(e)  "Prior  mortgage."— These  words  have  been  substituted 
for  the  words  «  encumbered  by  a  mortgage  or  other  charge  existing 
or  created  before  the  commencement  of  the  work  or  the  placing 
of  tte  materials  or  machinery."    It  may  be  that  the  change  hw 
shgMly  restncted  the  meaning.    A  «  prior  mqrtgage  "  is  a  mortgage 
enstang,  though  not  necessarUy  registered  at  the  time  of  the  lien. 
Cooi  v.  BeUhaw,  (1893)  23  0.  E.  646.   As  a  lien  may  be  registered 
immediately  after  the  contract  is  made,  and  before  the  perform- 
ance of  any  work  or  the  placing  of  any  materials  (see  section  22) 
It  would  seem  that  a  mortgage  may  be  made  before  the  commence- 
ment of  the  work  or  the  placing  of  materials  and  not  be  a  prior 
mortgage.    The  correct  statement  seems  to  be  that  the  lien  attaches 
at  the  time  when  the  work  is  being  performed  6t  when  the  materials 
are  placed,  mi,  while  it  attaches  as  the  work  progresses,  it  relates 
back  to  the  time  when  the  contract  was  made.    The  distinction  is 
not  of  much  consequence  since  it  has  been  held  that,  except  in  the 
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CMe  Of  .ctu.1  notice,  the  lien  may  be  defeated  by  prior  re«rtr«tion 
tl879)  27  Gr.  180;  Reinhart  v.  5A««.  (1888)  iTo  V  mk* 

A.  B.  1;  McNamara  v.  JTirtJanrf,  (1891)  18  A.  B  «71  8.4  u 
between  nral  lienholders  it  ia  dilBcult  to  aee  h»«  «<w  *  J  !! 
given  to  action  21,  which  prondrSat^' eTceSraa^ii"  Jj^ 

unaer  tnu  Act      It  u  probable  that  actual  notice  will  in  «i.» 

unre^^n'-arj:.^^^^ 

g*gee  for  future  advances  is  also  protected  to  the  ^nfoTI^ 

STf  s:tr 7*^^^  ^'  *^ ''^^  -^  ^'-  ^^2  -t^ 

therJ^raftr^x?^  £  txr^:^^^;::^,^ 

^,  but  tefore  their  registration,  SJe  pS^oe^S'Sfht? 
lF«r««:i  V.  5A«pponi,  36  D.  L.  B.  98,  39  O.  L.  B  99  BufX 
d^  of  a  mortgagee  in  British  Columbia  in  t^Z  aSlSt 
made  subsequenfly  to  the  commencement  of  the  woriTdone  by  H^ 

M^LV^^.^  *^'  '^^  ^'  *«  lienholders.  Nat^ 
Mortgage  Co.  v.  RoUton.  59  Can.  S.  d.  B.  219.  ■"'««»on« 

riT«n  f^*il^  ^'^^  *i**  •  °''*'^"««'  "^bsequent  to  a  Men.  but 
E^  tte  purpose  of  paying  off  prior  incumbrance  wilH«^™l 

S)*"32  C  "tf  ?  r"?  ^r  ™branoe.  Loci.  v.  £oS^ 
viln  .ft  i:  L^f •.  ^°  Mas^husetts,  under  a  similar  pro- 
mion.  It  has  been  held  that  a  mortgage,  under  a  mortal «&^ 
to  pay  off  e««tm«  mor<gages,  even  to  himself,  acquimfTS 
»ader  them.  Batd^elder  v.  Hutchin,on,  (1894)  1^M«  «^ 
J«ten  Y  Brown  (1898)  170  Mass.  311.  See  Colonial  I^estmZl 
<i  Loan  Co.  v.  Ifcf    Immon.  (1905)  5  0.  W.  B.  315        '"^'•""'"* 

nrioSt  "'°i"  °!1*"^  ™PP"«^  "  «»««««*  *  mortgage  has 

r^Lr(T9iT;?^.TT?2."^^^^^'-'^^^^  ^*^^ 

See  ah»  chapter  entitled  "  Priorities,"  ante. 
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(f )  "  Upon  tuek  inermued  i«a/«#."— Under  the  Medumic**  Lien 
AcU  in  wine  of  the  United  St»te.  mechwice'  lien.  •»  given  prioritT 

mortgage,  u  to  the  luid;  in  wme  other  State.  thTAct  givei  the 
mor^  prionty  to  the  extent  of  the  value  of  the  land  when  the 
contract  under  which  the  Uen  aroM  wa.  made.  See  Wimberleu  v. 
Jraytwry,  (1891)  94  Ala.  840,  14  L.  B.  A.  306;  £7««tey  y  NW 
Mfg,  Co..  48  IlL  481.  The  latter  i.  in  effect  the  Ame  as  IpSnTr 
here  giren.  While,  however,  the  mechanic.'  lien  only  ha.  ES 
over  the  n»rtg«ge  to  «he  extent  of  the  increawd  vZ  w"tf 
there  i.  a  rorpltu  after  wtirfaction  of  the  mortgage,  the  liJnholder 
may  rewrt  to  it  for  «itirfaotion  of  the  balanceThii  cUim 

f)..H?1f  *^'  ""^  ''•'"*  ''^  '    •  ^^^^y  ^'  »*•»  mcrea«Hl 
/i«on?t^«°Vo°"^  **'"  **  ^^rtgW.    Kennedy  v.  Haddow 

to  the  Pnor  nght.  of  the  mortgagee.    See  Boake  Mfg.  Co.  v.  Mc- 
Cnmmon.  (1906)  6  0.  W.  B.  979. 

The  HKvtgagee  i.  a  necenary  party  to  any  proceeding,  to  en- 
force  a  l«,n  agaimrt  the  increa«d  value,  and  inU  heTa  pa^ 

(1889)  10  C.  L.  T.  23.    In  thi.  ca«  a  mortgagee,  not  a  party  t«^ 

and  the  order  wa.  made,  the  mortgagee  to  pay  .urplu.  prooeS 
into  court,  to  be  available  for  the  lieSolder.  ^^^ 

Sevwal  Uenholder.  may  be  entitled  to  diare  «w  mto  in  thi. 
moreajed  value.  Bank  of  Montreal  v.  Haffner.  (^82)  3  0.  R 
m,  5««,Wo^  V.  5««iipie«,  (1878)  26  Or.  290.    See  thi.  Litter 

Z  11"^""'?^"",."' «>»*'-'^to"'  lien  to  increa^d  value  oj 
land,  irre.pective  of  building.. 

The  mortgagee  Aould  be  m«ie  a  party  to  the  proceeding,  when 
a  pnor  hen  on  account  of  increa««d  value  i.  claimed,  uid  the 
.tetemen    of  d«m  rfiould  set  up  .uch  prior  lien.     Do^L' 

wJS'  ^'  ^  *°?  "^  *""  *^  lienholder  to  prove  the  amount  by 
which  the  seUmg  value  of  the  property  ha.  been  increa«d.  and 

Rolo%l  p.^^'F.T^'^  ^-  ^-  ^-  ^fS-  f^o^'  48  111.  481;  and  «e 
Robock  V.  Pe<e„,  (1900)  13  Man.  124.    The  wme  provision,  a. 
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to  the  time  within  which  proceedings  muit  be  taken  againat  an 
owner  apply  to  proceeding*  to  enforce  a  lien  againit  a  prior  mort- 
gagee (Bank  of  Montreal  v.  Haffner,  (1884)  10  A.  B.  592;  Kefftr 
V.  MUUr,  (1896)  10  C.  L.  T.  90),  nor  can  the  mortgage  be  added 
after  the  time  hai  expired  though  the  proceedings  against  the 
owner  were  commenced  in  time.  McDonald  v.  Wright.  (1868)  14 
Gr.  284;  Keffer  v.  MUler.  lupra;  Lorkin  v.  Larkin.  (1900)  32 
A.  B.  80. 

Where  there  is  an  actual  agreement  for  the  sale  of  the  property, 
but  no  conTeyanoe  has  been  made,  the  purchaser  is  to  be  considered 
a  mortgagor,  and  the  vendor,  a  mortgagee.  See  section  13  (2) ; 
Hoff Strom  v.  Stanley.  (1902)  14  Man.  227.  It  seems,  however, 
that  a  tenant  with  an  option  of  purchase  is  not  to  be  considered  a 
mortgagee,  nor  the  landlord  a  mortgagor.  Oraikam  v.  Wiiliamt 
(1888)  9  0.  B.  468 ;  Blight  v.  Bay,  (1898)  28  0.  B.  416. 

Where  on  a  reference  in  a  mechanies'  lien  proceeding  under  a 
former  Act  it  was  found  as  between  a  lienholder  and  a  prior 
mort^gee  that  the  selling  value  of  the  property  has  been  increased 
by  the  work  done  and  materials  supplied  to  an  amount  equal  to 
the  claim  of  the  lienholder  who  is  declared  entitled  to  rank  on  such 
increased  value  in  priority  to  the  mortgagee,  and  pending  the 
proceedings  the  premises  are  destroyed  by  fire,  the  claim  of  the 
lienholder  is  at  end  so  far  as  the  interests  of  the  mortgagee  are 
affected  by  it:— Semble,  the  amount  of  the  increased  value  to 
which  the  lienholder  is  entitled  to  resort  as  against  the  mortgagee 
cannot  be  ascertained  until  the  property  has  been  sold.  Patrick  t 
Walbovme.  (1896)  27  0.  B.  221.  Under  section  9  of  the  present 
Act  the  insurance  money  stands  in  the  place  of  the  destroyed 
building. 

As  to  claim  of  lienholders  to  priority  under  special  agreement, 
see  Boake  Mfg.  Co.  v.  McCrimmon.  (1905)  6  0.  W.  B.  979. 

The  limitation  of  the  priority  of  mechanics'  liens  over  mortgages 
to  the  amount  whereby  the  premises  have  been  increased  in  value 
by  the  work,  does  not  apply  where  no  money  was  advanced  by  the 
mortgagee  until  after  the  commencement  of  the  work  for  which  the 
lien  18  claimed.    Colling  v.  Stvmson.  10  D.  L.  B.  597. 

9.  Applieation  of  iaranuiee  when  Uea  «tt«ehei.— Where  any  of 
the  property   upon   which   a  lien   attaches  is   wholly  or  partly 
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destroyed  by  fire  any  money  received  by  reason  of  any  iniurance 
thereon  by  an  owner  or  prior  mortgagee  or  chargee  ihall  take  the 
place  of  the  property  ao  destroyed,  and  shall  be  subject  to  the 
claims  of  all  persons  for  liens  to  the  same  extent  as  if  snch  money 
was  realized  by  a  sale  of  such  property  in  an  action  to  enforce  the 
lien.    10  Edw.  VII.  c.  69,  s.  9. 

•    i*V"^.?*  ««*um««."— A  lienholder  has  an  insurable  inten»t 
in  tiie  buildmg  to  which  the  lien  attaches,  though  the  lien  is  only 
inchoate.    Imumnce  Co.  v.  Sinaon,  (1880)   103  F.  S.  ^5     In 
Oremt  v.  Holmstead  Fire  Ins.  Co..  (1880)  88  N.  Y.  517,  a  policy 
of  insurance  provided  that  the  coiupany  should  not  be  liable  if 
without  written  consent  thereon  the  property  should  thereafter 
be  encumbered  in  any  way.    Subsequently  to  the  issuing  of  the 
policy  a  mechanics'  lien  was  ffled  against  the  property,  but  no 
proceedings  were  ever  taken  to  enforce  the  same.    It  was  not  shown 
ttat  the  plaintiff  had  knowledge  of  the  filing  of  the  lien  until  after 
tte  destroction  of  tiie  property  by  fire.    Held,  that  the  filing  of 
the  lien  did  not  create  an  incumbrance  within  the  meaning  of  the 
condition  and  that  the  policy  was  not  avoided  thereby.    The  te  - 
incumbruice  "  as  used  in  sl  application  for  fire  insurance  relat- 
ing to  the  incumbrance  on  the  property  should  be  construed  to 
indude  a  subsuting  lien  of  a  mechanic  or  materialman  for  which 

I  ?  w  oo-^f  S^-  ^'^"^  ^-  ^^""^  ^^  J^'  Co..  (1881) 
8  N.  W.  226  J  61  Wis.  293;  37  Am.  Bep.  880. 

Before  this  section  was  enacted  the  lienholder  had  no  right  to 
enforce  his  lien  against  the  proceeds  of  an  insurance  poUcy  taken 

o  ^^o«?  *"?*'  *"■  °»°'*»««««-  ^«<«c*  T.  WMoume.  (1896)  27 
U.  a.  221  As  to  destruction  of  buUding  in  course  of  erection, 
««  4ppfciy  V.  Myen.  (1867)  L.  B.  2  C.  P.  651,  in  which  case 
Blackburn,  J.,  says :  "  We  think  that  where,  as  in  the  present  case, 
the  prmises  are  destroyed  witiiout  fault  on  either  side,  it  is  a 
^S*        -.*^™^'  •*'''*^  ^^  P^«»'  •»«»i°?  both  from 

to  neither.'    See  other  cases  on  this  point  cited,  an<«. 

Under  this  section  the  lien  is  extended  to  the  proceeds  of  fire 
insurance  policies  whether  taken  out  by  the  owner,  mortgagee  or 
chargee.  It  should  be  noted,  however,  that  in  the  iuise  ^a  prior 
mortga^  the  lien  would  extend  only  to  the  increased  selling 
value  of  the  property  subject  to  lien.    The  person  asserting  the 
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li«n  murt  etteblith  the  fact  of  raeh  incnsMd  MUing  Tain*  befort 
be  can  mtke  any  daim  to  inrarance  money  payable  to  a  prior 
mntgaffte.  The  prooeedi  of  fb«  inaturanoe  polidea  are  now  made  to 
take  the  place  of  the  property  rabject  to  the  lien  and  are  made 
arailable  to  the  lienholder.  At  the  lame  time  the  lienholder*!  right 
to  proceed  againet  the  knd  is  not  taken  away,  lo  that  he  haa  hit 
reaudy  botii  againtt  the  inaorance  money  and  the  land.  Only 
intoranoe  against  fire  is  mentioned  in  the  section;  destruction  of 
the  building  from  any  other  cause  is  not  provided  for. 

As  to  application  of  insurance  money,  see  Agnew  r.  Eatt, 
(1916)  10  0.  W.  N.  428,  11  0.  W.  N.  T8. 

10.  liait  of  uiout  «f  oivaer'a  ltaUlity.~^Te  as  herein 
otherwise  provided,  the  lien  shall  not  attadi  so  as  to  make  the 
owner  liable  for  a  greater  sum  than  the  sum  payable  by  tbie  owner 
to  the  contractor. 

A  sub-contractor  supplying  materials  is  not  entitled  to  daim, 
where,  owing  to  the  contractor's  default  there  is  no  "  sum  justly 
due  or  payable,"  to  the  contractor  by  the  owner.  WHka  v.  L«dw  £ 
Toronto  Genera/  TnuU,  (1918)  87  Man.  L.  B.  72,  30  D.  L.  H. 
792,  35  W.  L.  B.  4.    See  Deldo  v.  Oough-8M«n,  26  D.  L.  R.  602. 

(a)  "Payoblt  by  tho  owner  to  th«  contmetor."—Thu  section 
is  to  be  read  with  sections  6,  11,  IS,  14  and  IS.  Subject  to  the 
provisions  of  these  sections  as  to  the  lien  of  wage-earners,  the  per- 
centage to  be  retained,  bond  fide  payments  to  lienholders  ak.d  pay- 
ments made  to  defeat  the  lien,  ffie  owner  can  assert  against  the 
lienholder  the  same  defences  as  he  can  against  the  contractor.  It 
was  held  in  Crone  v.  Struthere,  (1875)  28  Or.  248,  that  as  nothing 
was  payable  at  the  time  the  lien  wu  claimed  tlwre  was  no  lien, 
and  that  the  lien  being  &»  creature  of  the  statute,  must  be  limited 
by  its  provisions.  Any  condition  or  stipulation  agreed  upon  be- 
tween ihe  owner  and  contractor,  performance  of  which  is  a  condi- 
tion nreoedent  to  tiie  oc^itractor's  right  to  recover  from  the  owner 
mt^  'je  set  up  by  the  owner  in  answer  to  •  sub-contractor's  claim 
to  be  entitled  to  a  lien,  i.e.,  an  independent  lien.  See  Biee  Lewie 
case.  This  statement  would  not  aiq>ly  to  the  statutory  percentage 
retention  provision  in  section  12.  The  usual  case  is  non-fulfilment 
of  the  contract.  Appleby  v.  Myen,  (1867)  L.  R.  2  C.  P.  651; 
Thorn  v.  Mayor  of  London,  (1874)  L.  B.  10  Ex.  118;  Crone  v. 
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^'?***?f'  !T!'  ^'•*'**'  "'  ^••*^'  <*••*)  10  A.  B.  1 ;  Shtrhek 
T.  PowH.  (1899)  26  A.  R.  407;  DtrmoUv.  Jonu.  (18«4)  9  Will. 
1.  But  th*  owner  mnj,  by  MMpttno*  of  th*  work  or  W  other  acte 
wwve  a  compliance  with  the  contrut.  A  certificate  from  the 
architect  may  be  made  a  condition  precedent  to  the  contractor'i 
right  to  recover,  apd  though  the  contractor  may  let  up  in  an  action 
agjunrt  tf>e  owner  and  architwt  that  the  certificate  haa  been  wrong- 
fnUy  and  fraudulently  withheld  from  him,  it  aeenu  that  the  li^n- 
holder  cannot  join  the  architect  a>  defendant  in  proceeding!  to  en- 
ftrce  the  lien.    Bag$htuB  r.  Jokntm.  (1901)  8  0.  L.  H.  58     In 

?M  J*^r"'l  ^i  *  *•  *»•  ^''•'  <*»*»>  ««  A.  R.  133,  it  wa. 
held  that  the  rule  that  the  contractor  waa  bound  by  the  proviiion 
crfthe  eontimct  making  the  decision  of  the  engineer  final  did  not 
extend  to  a  caae  where  the  named  engineer,  while  in  fact  the  engi- 

«?? ♦k'J?*  *'"P'*'^™r '•"  ^'^^^  *»  *»>*  eontract  aa  the  enginL 
of  a  third  person  Fulfilment  of  the  contract  i.  not  excused  because 
the  work  cannot  be  completed  according  to  the  plans  and  specifica- 
tions prescribed. 

«„i!."  *fT^'  *  wlvcontractor  asserting  a  lien  can  the 
owner  plead  by  way  of  set-off  a  debt  due  to  him  by  the 
contractor  entirely  unrelated  to  the  original  contract  under  which 
the  work  was  done  or  the  material  furnished  ?  It  would  defeat  the 
pnmary  purpose  of  the  statute  if  a  general  debt  could  be  set  off 
against  the  amount  payable  under  ihe  contract.  The  principle  of 
set-off  cannot  apply  unless  there  has  been  an  agreement  providing 
tor  such  Mt-off  before  the  lien  arose.   Bmnett  v.  Devitt,  (1916)  85 

See  also  Smith  Co.  v.  The  Sistiboo  Pulp  A  Paper  Co..  (1903) 

09^,'uVt',lT,' "  '•  "■  "•  "■•  *"«*  '■  ^'""- 

The  rights  of  lienholders  are  measured  by  the  amount  "justly 
owing."  by  the  owner  to  the  contractor,  and  where  an  agreement 
provides  payment  by  instalments,  with  the  right  to  retain  an 
amount  as  a  drawback  on  the  completion  of  tlie  work,  the  lien 
accrues  for  the  full  amount  of  any  instalment  payable,  subject  to 
the  owner's  right  of  deduction  in  the  event  of  the  non-completion 
of  the  whole  contract.  Deldo  v.  Oough-Sellers  Investments,  34 
0.  L.  R.  274,  26  D.  L.  R.  602. 

11.  Idait  of  lien  when  elaimed  by  some  other  than  eontraetor. 

— «ave  as  herein  otherwise  provided,  where  the  lien  is  claimed  by 
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•nj  pcnon  othtr  thin  tb»  oontnctor,  tb  amouit  wliieh  mij  to 
daiiMd  in  nqwet  th«n«t  iImU  bt  liiaitod  to  th*  mount  owing  to 
tbo  oontnetor  or  rab-ouitractor  «r  other  ponon  for  wbom  tht  work 
or  Nrrico  luu  be.a  done  or  die  mnteriab  placed  or  famiebed. 

(a)  "Limittd  to  tht  amount"— Thia  aeetion  ia  alao  to  be  reed 
with  wctiona  6,  11,  IS,  14  and  15,  and  deala  with  oaaea  in  which 
the  lien  ii  claimed  by  rab-contraeton  and  othera  who  do  not  con- 
tract directlv  'vitl.  the  owner.  The  lien  claimed  by  a  permn  per- 
forming  work  v  r  f umiahing  materiala  for  a  rab-contractor  ii  limited 
not  only  to  tiie  amount  due  by  the  owner  to  the  contractor,  but 
alw  to  the  amount  due  to  the  sub-contractor  for  whom  he  haa 
done  work  or  aerrioe  or  fnmiahed  materiala.  All  payment!  made 
ioni  /Me  up  to  the  percentage  mentioned  in  lection  12,  are  pro- 
tected unleu  notice  in  writing  haa  been  giren  by  the  perMn  claim- 
ing the  lien.  Payment!  made  to  defmt  or  impair  the  lien  are,  by 
section  IS,  null  and  void  to  the  extmt  of  the  sums  impropwly  paid. 
Briggi  v.  Lte,  (1880)  87  Gr.  484.  Sectiona  9  and  10  are  both 
subject  to  the  provision  of  section  14  giving  wage-earners  a  prior 
claim  for  thirty  days'  wages  on  the  percentage  reteined  under 
aeetion  Ii. 

As  to  both  claim  and  costs  being  paid  out  of  the  twoity  per 
cent,  see  Ontario  Paving  Brick  Co.  t.  BUkop,  4  0.  W.  B.  84 ;  Oold 
M»dal  Fwmivrt  Co.  r.  Cmig,  (1908)  8  0.  W.  B.  964. 

Thwe  can  be  no  claim  as  on  a  quonUm  meruit  for  the  price  of 
work  actually  done  or  materials  actually  supplied  where  the  con- 
tract is  an  entire  and  indivisible  one,  and  pmrformance  is  a  condi- 
tion precedent.    Skerioek  v.  Powell.  (1899)  86  A.  R  407. 

T^  amount  due  to  a  contractor  or  sub-contractor  cannot  be 
determined  in  proceedings  to  enforce  the  lien  unless  the  parties- 
liable  on  the  coatxact  or  sub-contract  are  before  the  court  Wood 
V.  Stringer,  (1890)  80  0.  B.  148. 

IS.  (1)  letentlon  of  percentage  by  owner  for  tUr^  dnyi 

In  all  cases  the  person  primarily  liable  upon  any  contract  under 
or  by  virtue  of  which  a  lien  may  arise  shall,  as  the  work  is  done  or 
materials  are  furnished  under  the  contract,  deduct  from  any  pay- 
ments to  be  made  by  him  in  respect  of  the  contract,  and  retain 
for  a  period  of  thirly  days  after  the  completion  or  abandonment  of 
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the  oontne^  twnty  p«r  omi  of  tho  ralac  of  Um  work,  Nrrice  ind 
BwttrUlf  aetiuUy  cUhm,  ia«Md  or  foraialMd  m  iMnti(MMd  in  Mo- 
tion 6,  lod  rach  Ttlno  ahaU  bt  ctleoUted  on  tho  bMis  of  tho  con- 
tnet  prico,  or  if  that  ia  no  ipwiflc  contract  price,  thtn  on  tht 
bMia  of  the  actual  ralna  of  the  work,  Mrrico  or  matwiala. 

(8)  Wkm  oaatnot  piteo  wmtit  111,000.— Where  the  contrMit 
price  or  actoal  ralue  exceeda  $16,000,  the  amonnt  to  be  retained 
•hall  be  fifteen  per  cent,  inatead  of  twen^  per  cent 

(3)  Bffeet  of  Uea  OB  aaoiats  ntalaei^The  lieo^ehaU  be  a 
charge  upon  the  amount  directed  to  be  retained  bj  thia  lection  in 
faTor  of  aub-contractora  whoae  liena  are  derired  under  peraona  to 
whom  auch  moneys  ao  required  to  be  retained  are  reapectively  pay- 

(4)  TaytaMita  aade  in  good  faitk  whkrat  notioe  of  Uea^ 
All  paymenta  up  to  eighty  per  cent  or  eighty-five  per  cent  where 
the  contract  price  or  actual  ralue  exceeda  $16,000  of  auch  price  or 
value  made  in  good  faith  by  an  owner  to  a  contractor,  or  by  a  con- 
tractor to  a  aub-oontractor,  or  by  one  aub-contractor  to  another 
■ub-contractor,  before  notice  in  writing  of  auch  lien  given  by  the 
peraon  claiming  the  lien  to  him,  ahaU  operate  m  a  diacharoe  pro 
<4n<o  of  the  lien. 

(6)  VkyMBt  of  pmntage  ud  diaehufge  of  lleaa.— Payment 
of  the  percentage  required  to  be'retuned  under  aub-aectiona  1  and 
8  may  be  validly  made  so  as  to  diacharge  all  liena  or  charges  in 
reapect  thereof  after  the  expiration  of  the  period  of  thirty  daya 
mentioned  in  aub-aection  1  unless  in  the  meantime  proceedings 
have  been  commenced  to  enforce  any  lien  or  charge  againat  auch 
percentage  as  provided  by  sections  23  and  24.  10  Edw  VII  c. 
69,  s,  12. 

(a)  "Primarily  KaJte."— This  section  is  for  the  protection  of 
sub-contractors.  It  creates  a  fund  out  of  which  persons  claiming  a 
hen  under  a  contract  not  made  directly  with  the  owner  may  have 
their  hen  satisfied.    Before  the  year  1882  the  perc3nt8ge  to  be 
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nteintd  wm  upon  "  tiit  price  to  bt  paid  to  Ihc  eoBtnetor."  Under 
the  fonner  eection  it  vu  held  that  the  owner  wu  not  required  to 
retain  a  percentage  upon  all  payments  made  to  the  contractor.  It 
waa  eoffldant  if  rodi  p^menta  did  not  in  the  aggregate  exceed  the 
•peciiled  percentage  of  the  whole  contract  price,  and  if  the  con- 
tractor failed  to  complete  the  contract,  or  if  for  any  other  reaaon  the 
oontraet  price  nerer  became  due,  there  waa  no  fund  atailable  to 
Mtiify  the  lieni  of  lub-contractort.  Goddard  ▼.  CouUon,  (1884) 
10  A.  R.  1;  Harrington  r.  Sawwfer*,  (1887)  88  C.  L.  J.  48,  7 
0.  L.  T.  88;  Trtua  ▼.  Dixon.  (1889)  17  0.  B.  866;  Reggin  v. 
Mttn«$,  (189S)  a  0.  R.  448;  it«  8$ar  and  Wood;  (1898)  88  0.  R. 
474.  In  R»  Comiik.  (1884)  6  0.  R.  859,  it  waa  held  that  where 
a  contractor  failed  to  complete  hie  contract  and  hii  lurety  under- 
took to  finish  the  work  4here  were  two  contracts,  and  that  the  ten 
fw  cent  wu  to  be  paid  on  the  amount  earned  under  each.  It  was 
also  held  that  a  mechanics'  lien  was  postponed  to  :he  owner's  claim 
for  damages  for  non-completion;  the  priority  of  a  wage-earner's 
lien  was  not  decided.  See  Harrington  v.  Smmdort,  supra;  MeBoan 
▼.  Kinntar.  (1898)  88  0.  B.  818. 

It  was  afterwards  held  in  RumU  ▼.  FrenM,  (1896)  88  0.  B. 
815,  that  if  any  owner,  contractor  or  sub-contractor  under  whom 
a  lien  may  arise  pays  more  tium  the  specified  percentage  of  the 
value  of  the  work  and  materials  done  or  finished,  he  does  so  at  his 
peril,  and  a  lien  may  be  snccesafully  asserted  against  him  to  the 
eitent  of  the  percentage  which  he  should  have  retained,  by  any 
lienholder  who  is  prejudiced  by  the  excessive  payment 

But  this  decision  wu  not  fdlowed  in  Farrell  v.  Oattagker, 
(1911)  88  0.  L.  R.  180,  which  declared  that  this  secti<m  recognizes 
that  tlie  charge  is  a  charge  upon  money  to  become  payable  to  the 
contractor. 

In  the  subsequent  imp<Hrtant  case  of  Rico  Ltwit  dt  Son,  Lid.  v. 
Harveff  et  al.,  (1913)  9  D.  L.  B.  114,  doubte  u  to  the  construction 
of  this  section  were  removed.  It  wu.held  that  the  property  owner 
is,  u  regards  lienholders  holding  claims  against  the  principal  con- 
tractor, a  trustee  of  the  twenty  per  cent,  of  paymente  which  become 
due  to  the  latter  under  the  contract  during  the  progress  of  the 
work ;  and  ihe  owner  will  be  liable  for  such  percentage,  so  far  u 
may  be  required  to  satisfy  the  unpaid  lien  claims,  although  by  his 
contract  he  wu  to  pay  and  did  pay  the  contractor  only  80  per  cent, 
of  the  value  of  work  as  certified  by  inogreas  certificates  of  the 
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arehHMt,  wbm  tb*  eootraetor  afterwards  abandomd  th«  work  and 
the  10  par  ctnt.  ratainad  of  the  value  lo  eeHifled  by  the  architect 
waa  inrafllcient  to  pay  the  coat  of  oompteting  the  emitraet.    The 
property  owner  it  entitled  to  deduct  from  the  eunM  for  which  )m  ia 
liable  to  hie  contractor  on  progreai  estimate!  while  the  work  is 
going  on,  twenty  per  cent,  thereof  (or  fifteen  per  cent,  where  the 
contract  price  eiceeds  115,000),  for  the  protection  of  persons 
entitled  to  liens  as  sub^ntraotors ;  and  the  owner  is  not  entitled 
as  against  the  sub-contractor  to  apply  such  percentage  to  answer 
the  cost  of  comi^eting  the  work  on  the  contractor's  default.    The 
principle  esUblished    by   Farrtll  ▼.  (hilaghtr,  tupra,  that   the 
Act  does  not  make  the  owner  liable  for  any  greater  soln  than  he 
has  contracted  to  pay  (save  in  the  case  of  wage-earners),  is  recog- 
nised as  sound,  but  where  the  owner  hu  agreed  to  make  interim 
payments  to  the  contractor  as  the  work  progresses,  ^t  is  required 
by  the  Act  to  h<dd  «0  per  cent,  of  such  interim  payments  u  a 
statutory  fund  available  for  all  lienholders,  and  this  fund  is  not 
answerable  for  any  sum  which  the  owner  may  ckim  against  the 
contractor  upon  the  completion  of  the  work.    When  there  is  but 
one  payment  cnlW  for  by  tbn  contract,  general  lienholders  must 
take  the  situation  u-  it  is  found  to  be,  for  there  is  no  provision 
requiring  the  creation  of  a  "  statutory  fund  "  for  the  protection  of 
the  lienholders.    This  fund  is  to  be  created  by  the  owner  deducting 
80  pel  cent  "  from  any  payment  to  be  made  by  him  in  respect  of 
the  contract     Whtn  there  is  a  lump  sum  to  be  paid  upon  the  com- 
pjetion  of  the  contract  and  the  work  u  not  done,  nothing  is  pay- 
able.   Burion  v.  HooiwUh,  (1919)  45  0.  L.  R.  348.  48  D.  L.  H. 
339. 

ITie  sUtutory  amount  of  payment  which  the  owner  may  retain 
forms  a  fund  avaUable  for  the  lienholders  only,  to  which  the 
owner  cannot  resort  as  security  against  or  to  make  good  any  loss 
occasioned  by  the  non-fulfilment  of  the  contract.  Peart  Brot  Hard- 
•«■«  Co.  V.  Batten,  (1916)  8  Sask.  L.  B.  805,  83  D.  L.  R.193,  8 
W.  W.  R.  1159,  31  W.  L.  R.  956. 

The  fact  that  the  owner  did  not  retain  from  his  contract  any 
of  the  percentage  of  the  value  of  the  work  does  not  make  him 
liable  for  sub-contractors'  claims,  as  to  which  no  lien  was  filed  or 
notice  of  claim  given  the  owner  until  after  the  expiry  of  thirty 
days  foUowing  the  abandonment  of  the  work  by  the  principal  con- 
tractor, the  statutory  obligation  to  retain  the  percentage  being 
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limited  to  thirty  days  after  completion  of  abandonment  of  the 
contract  witii  the  owner.    Brooks  t.  Mundy,  16  D.  L.  B.  119. 

As  to  the  computation  of  the  16  per  cent.,  see  Birkett  v.  Bnvdtr 
22  C.  L.  T.,  1  0.  W.  B.  68. 

Where  a  statute  requires  service  of  notice  of  claim  this  is  con- 
strued to  mean  personal  service.  8yke$  Steel  Roofing  Co.  v.  Ber- 
Miein.  166  HI.  App.  600;  SotUh  Side  Lumber  Co.  v.  Date.  (1910) 
166  111.  App.  436.  . 

(b)  "Period  of  thirty  doy»."— Section  22  limits  the  time 
within  which  a  lien  may  be  registered  to  within  thirty  days  after 
the  completion  of  the  work  or  the  supplying  of  the  materials  for 
which  the  lien  is  claimed.  By  retaining  the  percentage  for  the 
same  period  the  owner,  contractor  or  sub-contractor  is  in  a  position 
to  know  whether  any  lien  will  be  asserted,  the  same  limit  of  time 
being  adopted  in  both  instances.  The  twenty  per  cent,  to  be 
deducted  from  the  payments  to  be  made  is  not  twenty  per  cent, 
of  the  payments,  but  twenty  per  cent,  of  the  value  of  the  work 
done  and  materials  furnished,  calculated  on  the  basis  of  the  con- 
tract price.  As  to  the  proper  mettiod  of  finding  the  value  of  the 
work  done  prior  to  default  by  a  defaulting  contractor,  see  Batts 
y.  Poynh,  (1916)  11  0.  W.  N.  204. 

(c)  "Shda  be  a  charge."— JJaieT  a  former  section  where  the 
contractor  or  sub-contractor  never  earned  the  contract  price  a  sub- 
contractor had  no  lien  or  claim  upon  the  percentage.  See  Ood- 
dard  v.  CouUon,  (1884)  10  A.  B.  1;  Harrington  v.  Saunders, 
(1887)  23  C.  L.  J.  48,  7  C.  L.  T.  88;  Truax  v.  Dixon,  17  0.  B.  366 ; 
Reggin  v.  Manes.  (1892)  22  0.  B.  443;  Re  Sear  and  Woods.  23 
0.  B.  474. 

(d)  "  Payments."— This  word  is  here  used  not  in  its  technical 
but  in  a  popnkr  sense.  It  covers  a  bill  of  exchange,  promissory 
note,  tripartite  agreement  and  payments  directed  by  the  contractor 
to  be  made  to  third  parties.  Jennings  v.  WiUis,  (1892)  22  0.  B. 
439.  Also  payments  made  by  the  owner  or  contractor  to  sub-con- 
tractors in  order  to  obtain  the  delivery  of  goods  or  to  get  work 
done;  it  would  be  otherwise  in  the  case  of  payments  made  to  the 
assignee  of  the  contractor.  MeBean  v.  Kinnear,  (1892)  23  0.  B. 
313.  Payments  made  to  contractors  or  sub-contractors  are  only 
invalid  when  they  would  have  been  liable  for  the  satisfaction  of  a 
lien.  (lb.)  The  percentage,  payment  of  which  is  protected,  is  to 
be  computed  upon  the  value  of  the  work  actually  done  or  materials 
furnished. 
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To  defeat  the  effect  of  the  statute  the  owner  is  allowed  to  show 
that  payment  has  been  made  "without  notice"  of  the  lien  of  all 
that  he  became  liable  to  pay.  Hence  the  onus  of  showing  paymenU 
which  wiU  extinguish  the  lien  is  upon  the  owner.  The  owner  is 
entitled  to  be  credited  with  the  amount  of  promissory  notes  made 
by  the  contractor  and  endorsed  by  the  owner  which  became  due 
and  were  taken  up  as  payments  upon  the  buUding  contract  before 
the  notice  of  Uen  was  ffled.  It  is  not  absolutely  necessary  that 
such  notes  should  be  charged  up  in  the  account.  Prom  the  time 
Ae  agreement  is  made  to  pay  the  notes,  as  weU  as  from  the  time  of 
their  actual  psyment  by  the  owner,  he  is  entitled  to  have  them 
treated  as  payments  upon  the  building  contract  existing  between 
him  and  the  contractor.  Smith  t.  Merriam,  (1873)  67  Barb 
(N.Y.)  403.  Payments  made  after  the  lienholder's  claim  has  at- 
tached, of  moneys  not  due  according  to  the-terms  of  the  contract 
should  not  be  protected.  Travis  v.  Breehmndge.  43  S.  C  B  69  • 
Ringkmd  v.  Edwarda.  (1911)  19  W.  L.  B.  686. 

The  acceptance  by  the  owner  of  an  order  drawn  on  him  by  the 
contractor  for  part  of  the  moneys  due  upon  the  contract,  which 
order  was  made  payable  to  a  contractor  who  had  filed  a  mechanics' 
hen  for  the  amount  represented  thereby,  and  the  owner's  promise 
m  writing  to  pay  it,  accepted  by  the  sub-contractor  in  satisfaction 
Of  the  lien  which  was  thereupon  discharged  of  record,  constitutes  a 
payment,  and  the  filing  of  the  order  ia  not  requisite  in  order  to 
make  it  valid  as  against  subsequent  lien  claimants.  A  provision 
requinng  the  filing  of  orders  drawn  by  a  contractor  or  sub-con- 
tractor upon  the  owner  for  moneys  payable  upon  the  contract  does 
not  affect  payments  made  by  the  owner  on  account  of  labor  per- 
formed or  materials  furnished  under  the  contract.  Harvev  v 
Brewer,  (1904)  178  N.  Y.  App.  5.  ^ 

(e)  "Notice  in  writing."— Fujmenta  to  the  extent  of  the  per- 
centage mentioned  will  not  be  protected  if  before  payment  is  mVde 
notice  m  writing  has  been  given  by  a  person  claiming  a  lien.  The 
necessity  for  this  provision  is  obvious  as  otherwse  the  owner  before 
making  any  payment  would  always  be  obliged  to  make  a  search  to 
ascertain  if  any  lien  had  been  registered.  Only  bona  fide  payments 
are  protected.  See  section  16  as  to  the  payments  madffor  the 
purpose  of  defeatinfr  or  impairing  liens. 

Lien  claimantv  for  materials  wrote  to  the  owner  a  letter  asking 
him,  when  making  a  prjuient  to  the  contractor  "on  the  Lisgar 
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Street  buUdings  "  to  «  see  that  ■  cheque  for  at  least  9400  is  made 
payable  to  lu  on  acount  of  brick  delirend,  as  our  account  is  con- 
siderably over  $700,  and  we  shaU  be  obliged  to  ngiatar  a  lien  if  a 
payment  is  not  made  to-day."    Held,  Meredith,  J.,  dissenting,  a 
sufficient  «  notice  in  writing  "  of  their  lioi.    Cnig  v.  Cromwell 
(1900)  32  0.  B.  27,  affirmed,  27  A.  B.  685.    On  the  appeal  in 
this  case,  at  p.  587,  Osier,  J.A,,  thus  refers  to  the  notice  required 
by  sub-section  2,  of  the  former  section:    «  The  object  of  the  notice 
is  to  warn  the  owner  that  he  cannot  safely  make  payments  on  ac- 
count of  the  contracl  price  eTen  within  the  80  per  cent,  margin, 
because  of  the  existence  of  liens  of  which  he  was  not  otherwise 
bound  to  inform  himself  or  to  look  for.    The  notice  does  not  com- 
pel him  to  pay  the  lien.   It  does  not  prove  the  existence  of  the  lien. 
Its  sole  purpose  is  to  stay  the  hand  of  the  paymaster  until  he  shall 
be  satisfied— either  by  ttie  direction  of  the  debtor— or  of  the  court  in 
Mse  proceedings  are  taken  to  realize  the  lien-4hat  there  is  a 
lien,  and  that  some  amount  is  really  due  and  owing  to  the  lien- 
holder.    ...    The  notice  under  section  11,  sub-section  2,  is 
purely  informal,  and  was  manifestly  intended  to  be  so,  no  form  or 
special  particulars  of  detail  being  prescribed  in  regard  that  it  might 
have  to  be  given  promptty  or  by  illiterate  persons  who  might,  as 
it  were,  read  and  understand  the  sections  as  they  ran." 

(f)  "Moff  be  validly  mad«."— The  payment  of  the  percentage 
retained  cannot  be  validly  made  to  any  person  within  the  thirty 
days  mentioned  in  sub-section  1.  After  the  expiration  of  the  thirty 
days  payments  may  be  validly  made  to  lienholders  unless  proceed- 
ings have  been  taken  under  sections  23  and  24  to  enforce  a  lien  or 
charge  against  the  percentage  retained.  Proceedings  by  om  lien- 
holder  would  be  sufficient  as  such  proceedings  would  be  available 
for  other  lienholders  claiming  against  the  amount  retained. 

A  mechanics'  lien  is  postponed  to  the  owner's  claim  for  dam- 
ages ;  as  to  a  wage-earner's  lien  qtuen. 

In  Torrance  v.  CraicMey,  (1900)  31  0.  B.  646,  Street,  J.,  in 
referring  to  the  11th  and  following  sections  says  (at  p.  649) :  "  The 
only  object  of  the  prorision  requiring  the  owner  to  retain  the 
twenty  per  cent,  for  thiity  days  appears  to  be  that  indicated  by 
sub-section  3  of  section  11,  via.,  to  give  persons  entitled  to  liens  an 
opportunity  of  enforcing  them  against  the  fund  directed  to  be 
retained." 
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This  section  recognizes  that  tix  charge  is  «  charge  upon  money 

5fre  Pay»We  to  the  contractor;  and  when,  by  reason  of  the 

contractor's  default,  the  money  never  becomes  payable,  those  cUim- 

mg  under  him  and  having  this  statutory  charge  upon  this  fund. 

ri  ^  ,^°  ^^^^^^'  ^^*  ""^  f^"^^  "8J»t  than  he  himself  had 
and  their  lien  fails.   Farrell  v.  Gollagher,  (1911)  23  0.  L.  B.  130 

There  is  no  sum  «  justly  owing  "  or  "  payable  "  by  the  owner  to 
the  contractor  where  the  building  was  never  completed  by  the  con- 
tractor and  where  the  building  contract  provided  that  time  was 
of  the  essence  of  the  contract  and  stated  a  specific  time  for  comple- 
hon  and  flied  a  spscific  sum  for  every  day  beyond  a  stated  period 
that  the  owner  is  denied  the  full  possession  of  the  premises  Jfc- 
Manus  v.  Rothschild,  (1911)  25  0.  L.  B.  138. 

Where  there  is  no  lien  for  the  laborers  a  contractor  has  no  right 
to  withhold  payment  of  the  amount  due  sub-contractors  until  these 
laborers  are  paid.     Woolek  t.  Bradley,  (1911)  18  W.  L.  R.  622 

Calculated  on  basis  of  contract  price."    See  BaOs  v  Povnti 
(1916)  11  0.  W.  N.  204.  ^     ' 

In  Craig  v.  Cromwell,  (1900)  27  A.  B.,  at  p.  687,  Osier,  J.A.. 
said:  Section  12  would  appear  to  authorize  him  (the  owner)  to 
pay  the  sub-contractor,  but  if  he  does  so  he  assumes  the  risk  of  beimr 
able  to  prove  as  between  himself  and  the  contractor,  that  the  deS 

ZC  J  V"^  **"  r^^i  "  P"^*'  ^  J-y  "»«  8ubH.)ntractor 
does  not  depend  upon  notice  having  been  given  to  him  under  s.  11 

Sa**8*     «■ 

In  Torrance  v.  Cratchley,  (1900)  31  O.  B.  646,  Street,  J.,  re- 
ferring to  this  section,  said:  "Section  12  of  the  Act  was  much 
urged  upon  as  supporting  the  lien-holder's  contention.  That  sec- 
bcm  appears,  however,  merely  to  give  authority  to  the  owner  with- 
out  the  consent  of  the  contractor,  but  upon  mere  notice  to  him  to 

r^n^  T  2f^  ^  ^'""''  "°^*^'  ^°^«'"'  ^'  "Rl^t  ^^e  such 
Jn^T  .?  ^ti*  "'""'y'  ''^"^  *"  °^"  "  °°t  directed  to  retain 
under  the  11th  section.    It  does  not  apply  at  aU  to  the  moneys 

rff^f/h/  ""^"^  "  ^T^  ^  '**''°'  *°^'  *«"*««,  it  does  nJt 
anect  the  present  case.** 

18.  PBTmeato  made  direct  by  omier  to  penona  entiUMl  to  Uea. 
-If  an  owner,  contractor  or  sub-contractor  makes  a  payment  to 
•ny  per«m  entitled  to  a  lien  under  section  6  for  or  on  account  of 


M'- 
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«ny  debt  juatly  dae  to  him  for  work  or  aerrice  done  or  for  m«teri- 
•la  placed  or  Inrnuhed  to  be  lued  as  therein  mentioned,  for  which 
he  is  not  primarily  liable,  and  within  three  days  afterwards 
gives,  by  letter  or  otherwise,  written  notice  of  such  payment  to  the 
person  primarily  liable,  or  his  agent,  such  payment  shall  be  deemed 
to  be  a  payment  on  his  contract  generally  to  the  contractor  or  sub- 
contractor primarily  liable  but  not  so  as  to  affect  the  percentage 
to  be  retained  by  the  owner  as  provided  by  section  12.  10  Edw 
VII.  c.  69,  s.  13. 

14.  (1)  Priority  of  Uea.— The  lien  shall  have  priority  over  all 
judgments,  executions,  assignments,  attachments,  garnishments 
and  receiving  orders  recovered,  issued  or  made  after  such  Hen 
arises,  and  over  all  payments  or  advances  made  on  account  of  any 
conveyance  or  mortgage  after  notice'  in  writing  of  such  lien  to  the 
person  making  such  payment  or  after  registration  of  a  claim  for 
such  lien  as  hereinafter  provided. 

(2)  Agreementa  to  puohase  iHiere  part  of  panhaae  money 
oapaid.— Where'  there  is  an  agreement  for  the  purchase  of  land 
and  the  purchase  money  or  part  thereof  is  unpaid,  and  no  con- 
veyance has  been  made  to  the  purchaser,  he  shall,  for  the  purposes 
of  this  Act,  be  deemed  a  mortgagor  and  the  seller  a  mortgagee. 

(3)  Priority  among  Uenholdera.— Except  where  it  is  otherwise 
provided  by  this  Act,  no  person  entitled  to  a  lien  on  any  property 
or  money  shall  be  entitled  to  any  priority  or  preference  over  an- 
other person  of  the  same  class  entitled  to  a  lien  on  such  property 
or  money,  and  each  class  of  lienholders  shall  rank  part  passu  for 
their  several  amounts,  and  the  proceeds  of  any  sale  shall  be  dia- 
tributed  among  them  pro  rata  according  to  their  several  classes 
and  rights.    10  Edw.  VII.  c.  69,  s.  14. 

By  8  Geo.  V.  c.  29,  s.  5,  sub-section  2  of  section  14  was 
amended  by  adding  at  the  commencement  thereof  the  words  "Save 
as  herein  otherwise  provided." 

An  unpaid  vendor  who  advances  funds  to  the  purchase  to  build 
upon  the  land  is  not  an  "  owner  "  within  the  meaning  of  section 
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8  (c),  80  M  to  nubject  the  land  to  mechanics'  lien  for  work  done  and 
materials  furnished  under  contracts  with  the  purchaser,  but  by  vir- 
tue of  the  above  section  such  vendor  is  deemed  a  "  mor^agee  "  for 
the  purpose  of  giving  priority  to  the  liens  upon  the  increased  sell- 
ing value  of  the  land  caused  by  the  improvements.  Marshall  Brick 
Co.  V.  York  Farmers'  Colonization  Co.,  (1917)  64  Can.  S.  C.  B. 
669,  36  D,  L.  B.  420;  Sterling  Lumber  Co.  v.  Jones,  29  D.  L.  b! 

WOO. 

(a)  "  Assignments,  attachments,  garnishments."— The  conSict- 
ing  views  expressed  in  Lang  v.  Gibson,  21  C.  L.  J.  74;  and  McCully 
T.  Ross.  22  C.  L.  J.  63,  are  disposed  of  by  this  section. 

A  sub-contractor  commenced  work  on  19th  August,  1903,  and 
finished  on  llth  October,  1904,  and  registered  his  lien  October 'l2th, 
1904.  Contractor  gave  an  equitable  assignment  of  amount  due 
hun  14th  October,  190^  and  notice  was  given  to  the  owners.  At 
that  time  $2,688  had  be^n  earned,  but  not  payable  until  architect's 
certificate  given  4th  November,  1904.  Held,  under  section  13  (1), 
that  the  hen  was  entitled  to  priority  over  the  assignment,  for  the 
full  amount  of  the  lien  and  not  merely  for  that  portion  thereof  actu- 
ally earned  by  the  sub-contractor  up  to  the  date  of  the  assignment 
Under  section  14  the  sub-contractor's  lien  related  back  to  the  com- 
mencement of  his  work. 

The  assignment  was  valid  and  bound  the  debt  assigned  though 
It  was  not  payable  at  the  date  of  the  assignm^t  The  debt  due  and 
owmg  was  a  sufficient  consideration  for  the  assignment  of  a  chose 
m  action  and  the  assignment  was,  therefore,  not  revocable  or  im- 
peachable as  being  voluntary.  Ottawa  Steel  Castings  Co.  v.  Domtn- 
«m  Sup^g  Co..  6  0.  W.  B.  161,  41  C.  L.  J.  260,  26  C.  L.  T.  68. 

(b)  "  Advances  made  on  account  of  any  conveyance  or  mort- 
gage," i.e..  advances  made  on  security  of  a  mortgage  registered  prior 
to  the  lien.  It  is,  therefore,  necessary  for  the  mortgagee  to  ei- 
anune  the  registry  for  mechanics'  liens  on  every  occasion  of  making 
a  fresh  advabce  on  the  mortgage. 

(c)  "  The  purchaser  shall  be  deemed  a  mortgagor  and  the  seller 
a  mortgagee."~See  Blight  v.'  Ray.  23  0.  B.  416.  See  also  Hoffstrom 
V.  Stanley.  (1902)  14  Man.  227,  22  C.  L.  T.  387,  cited  under  sec- 
tions 8  and  16. 

(d)  "Excepting  where  it  is  otherwise  declared."— The  excep- 
tion IS  that  in  favor  of  the  liens  for  wages  for  thirty  days  or  less. 

uj. — W 


hi 
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See  MctioB  18  (1)  aa  to  the  percentage  to  be  retained,  and  section 

(e)  "According  to  their  teveral  elauu  PMd  rightt."— It  had 
formerly  been  decided  {Ooddord  ▼.  CouUon,  (1884)  10  A.  B.  1; 
Be  Comith,  (1884)  6  0.  B.  269;  and  Re  Sear  ▼.  Woodt.  88  0.  B. 
474)  that  where  a  contractor  never  earned  the  percentage  retained, 
a  rab-contractor  under  him  had  do  lien  againat  the  owner  in  i«- 
•pect  to  such  percentage,  but  it  was  held  in  RutaeU  ▼.  French.  88 
0.  B.  815,  that  that  percentage  is  'iable  for  the  claims  of  sub- 
contractors even  though  the  contractor  had  not  actnaUy  earned  it 
Meredith,  C.J., said:  "That  percentage  it  was  the  duty  of  the 
owner  to  retain  out  of  the  payments  to  be  made  to  the  contractor, 
and  it  appears  to  have  been  intended  to  form  a  fund  for  the  pay- 
ment of  the  lienholders,  and  not  subject  to  be  tJfected  by  the 
failure  of  the  contractor  to  perform  his  contract"  The  three  cases 
cited,  gupra.  are,  therefore,  noi,  applicable  to  the  present  Act  See 
also  Rice  'Lewis  v.  Harvey,  9  D.  L.  fl.  114. 

As  to  the  effect  of  general  assignment  for  the  benefit  of  credi- 
tors upon  mechanics'  liens  registered  before  the  date  of  the  assign- 
ment, see  In  re  Denumrez,  (1899)  6  Terr.  L.  B.  84. 

The  assignment  of  a  lienable  daim  carries  with  it  the  right  to 
the  lien  and  clothes  the  assignee  with  authority  to  take  the  neces- 
sary legal  proceedings  to  perfect  and  enforce  it  Siekler  v.  Spen- 
cer, 17  B.  C.  B.  41;  Boyer  v.  Keller.  (1913)  258  Dl.  106;  Tiidalt 
Lumber  Co.  v.  Read  Realty  Co.,  (1912)  154  App.  Div.  870. 

By  section  8  (3)  a  lien  is  given  priority  over,  mortgages-  upon 
the  increase  in  selling  value  of  land  by  reason  of  work  or  service 
done  thereon  or  materials  supplied.  The  above  section  gives  pri- 
ority to  a  lien  which  has  been  registered  or  of  which  written  notice 
has  been  given  to  the  mortgagee  upon  the  land  itself,  including 
the  buildings  and  erections  thereon,  over  all  sabsequent  advances 
undn  a  mortgage. 

The  priority  of  an  unpaid  vendor  is  not  forfeited  by  the  sub- 
stitution of  a  mortgage  for  the  unpaid  amount. 

Actual  notice  not  in  writing  is  not  sufficient  to  give  a  lien  the 
priority  over  mortgages  provided  under  this  section.  Cook  r. 
Koldofftky,  (1916)  88  D.  L.  B.  846.  See  CiU-Bate  Plate  Olau 
Co.  V.  Solodinshi.  26  D.  L.  B.  688;  St*rlmg  Lumber  Co.  r.  Jonee. 
29  D.  L.  B.  288. 
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1».  (1)  ftteity  f  Ik.  f«  WH*  -  B^ry  „.ch«ic  or 
Uborer  whoee  hen  w  for  wage.  d,.U,  to  the  extent  of  thirty  days' 
WW  haVe  priority  over  aU  other  Ueiu  derived  through  the  Mmc 
contractor  or  .nb^^ntractor  to  the  extent  of  and  on  the  twenty  per 
cent  or  fifteen  per  cent,  a.  the  ca«,  nu»y  be,  directed  to  be  retain^ 
^  KctKm  12,  to  which  the  contractor  or  .nbMX,ntractor  through 
whom  .ndi  l«m  u  derived  i.  entitled,  and  aU  «ich  mechanic  wd 
laborer,  ihall  rank  thereon  ponpoMtt.  «»«nici  ana 

be  l!Lw?^'."'"  ^  ""'  <«--Every  wage-earner  ,haU 

xsii::.  ^"'" '  "^"  ^"  '-^^*  ^'  *  -^-^  "-*  -- 

(3)  Oalonlatiiig  peroenteffe  when  eontrMt  not  fUilled.  - 
If  the  contract  hae  not  been  completed  when  the  lien  is  claimed 
by  a  wage-earner,  the  percentage  shall  be  calculated  on  the  value  of 
the  work  done  or  materials  furnished  by  the  contractor  or  sub- 
contactor  by  whom  such  wage-earner  is  employed,  having  regard 
to   he  contract  price,  if  any.  — s     6    *» 

(4)  PeroMtage  not  to  be  othttwi..  applIad—Where  the  con, 
factor  or  nib^iontractor  makes  default  in  completing  his  con- 
tract the  percentage  shaU  not,  as  against  a  wage-earner  claiming 
a  hen,  be  applied  by  the  owner  or  contractor  to  the  completion  of 
the  contract  or  for  any  other  purpose,  nor  to  the  payment  of  dam- 
ages for  the  non-completion  of  the  contract  by  the  contractor  or 
«b<»nto«.tor,  nor  m  payment  or  satisfaction  of  any  claun  against 
the  contractor  or  sub-contractor. 

(8)  Berioe.  to  defeat  priorit7  of  wag.  «mi«rs.-Every  device 
by  an  owner,  contractor  or  sub-contractor  to  defeat  the  priority 
pven  to  a  wage-earner  for  his  wages,  and  every  payment  made  for 

lo'^r^;  ^"1?**°^  ''  ^P^^  *  ^'"^  dudl  be  null  and  void. 
10  Edw.  VII.  c.  69,  B.  16. 

annhTt^""^"*^  ««V«-«ir»er."_This  sub-section  is  only  meant  to 
apply  to  wage-earners  who  are  in  the  position  of  sub-Ltracto^ 


; 
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and  who  are  not  thenuelvea  in  default  in  retpect  to  their  own  con- 
tracts. 

Defendant  agreed  to  purchase  land  from  D.  &  McC.,  price  to  be 
paid  15th  August,  1901.  In  default  D.  ft  McC.  could  either 
cancel  agreement  forfeiting  any  payments  made  or  re-sell  and 
recover  any  deficiency  from  defendant  'Defendant  made  im- 
provements on  land  and  employed  plaintiff  as  a  carpenter.  Plain- 
tiff claimed  lien  for  wages.  No  part  of  purchase  money  was  paid. 
Work  went  on  after  15th  of  August  with  concurrence  of  D.  ft  McC. 
Held,  that  parties  must  be  regarded  as  mortgagor  and  mortgagee. 
D.  ft  McC.  having  granted  extension  could  not  cancel  without  giv- 
ing more  time,  hence  agreement  was  still  subsisting  when  plaintiff 
did  the  work.  Plaintiff  was  entitled  to  the  lien  subject  to  charge 
of  D.  ft  McC.  for  unpaid  purchase  money  and  interest  Hoff- 
strom  V.  Stanley,  (1902)  14  Man.  L.  R.  227. 

(b)  "  The  percentage."— Sw  Blaci  v.  Wiebe.  (1905)  1  W.  L. 
R.  76;  Brydon  v.  Lutes.  (1891)  9  Man.  L.  R.  483;  Brienxi  v. 
Samuel,  12  0.  W.  R.  1233. 

The  defendant  P.  contracted  to  build  a  house  for  the  defendant 
T.,  but  abandoned  the  contract  when  the  work  was  not  half  done. 
Liens  were  claimed  by  wage-earners,  and  proceedings  were  had 
under  the  provisions  of  the  Act.  It  was  contended  that  section  14 
..(3)  enacts  a  rule  for  wage-earners,  in  a  case  in  which  the  contract 
has  not  been  completely  fulfilled,  different  from  the  rule  in  any 
other  set  of  circumstances,  and  that  the  only  thing  to  be  looked 
at  is  the  vdue  of  the  work  done  and  materials  furnished  by  the 
contractor: — Held,  that  the  interpretation  of  the  words  of  this 
sub-section  is  to-be  found  from  an  examination  of  the  course  of 
legislation,  and  there  is  nothing  therein  to  indicate  that  "the 
percentage  aforesaid  "  is  not  the  same  percentage  as  that  in  sub- 
section (1)  of  this  section,  and  in  section  11,  and,  therefore,  in 
ascertaining  the  amount  upon  which  is  to  be  computed  the  20  per 
cent,  provided  by  the  Act,  the  value  of  the  work  done  and  materials 
furnished  is  to  be  calculated  upon  "the  basis  of  the  price  to  be 
paid  for  the  whole  contract."    Cole  v.  Pearson,  17  0.  L.  R.  46. 

(c)  "  The  vcUue  of  the  work  done."— Where  lienholders  (other 
than  wage-earners)  claiming  under  -the  contractors  claimed  that 
the  owner  must  account  to  them  for  20  per  cent  of  the  value  of 
the  work  done,  and  could  not  resort  to  this  20  per  cent  to  recoup 
herself  for  damages  sustained  by  the  contractors'  breach  of  con- 
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tnet  it  wu  held  that  where  the  contract  wae  a  loung  one  for  the 
contractor!,  " the  value  of  the  work  done"  to  the  contraotort  and 
thoee  claiming  under  them  could  only  be  arrived  et  by  taking  the 
contract  price,  plus  the  extrai,  and  deducting  the  omiationa  and  the 
coet  of  completion,  including  rectification.  Famll  t.  Oallaahtr 
(1911)  28  0.  L.  B.  180.  ' 

But  the  subMquent  important  caie  of  Ric$  Lewis  d  Son.  Lid. 
T.  Harvty  et  al..  (1918)  9  D.  L.  B.  114,  seta  at  rest  doubts  in  rela- 
tion  to  the  construction  of  this  section  and  section  18.    (See  notes 
of  this  case  under  section  1«.)     In  this  case  it  was  held  that  ti>e 
special  provision  for  priority  of  wage-earners  whereby  it  is  de- 
clared that  as  against  wage-earners  the  percentage  required  to  be 
retained  by  tiie  owner  to  answer  liens  shaU  not  be  a^died  by  the 
owner  to  tiie  completion  of  the  contract  on  the  contractor's  default 
nor  to  the  payment  of  damages  for  non-completion,  does  not  affect 
the  other  provisions  of  thp  Act  regarding  mechanics'  liens  gener- 
ally; and  it  is  not  to  be  implied  from  such  prohibition  that  the 
owner  may  in  cases  other  than  for  wages  so  apply  the  statutory  per- 
centage toward  the  cost  of  completion  as  against  the  liens  of 
materialmen  or  sub-contractors  in  the  event  of  the  conti-actor's 
default. 

(d)  **akail  U  taken  to  be  null  and  void."— Vnier  a  former 
Act  It  was  held  that  payments  were  valid  which  were  made  to  a 
contractor  by  an  "owner,"  after  registration  of  the  lien  of  a  sub- 
contractor, but  without  notice  thereof  or  without  any  intention  to 
impair  tiie  chum.  Briggg  v.  Lee,  (1880)  27  Or.  464.  Otiier  cases 
midCT  tiie  former  Act  touching  this  question  of  payments  are: 

7,'of^  ^'  ^'"'^'  ^^®^*^  ^^  ^'  ^-  *''*5  'f'nning,  v.  WUlis. 
(1892)  22  0.  B.  439,  and  McBean  v.  Kinnear.  (1892)  23  0,  B. 
313. 

The  question  as  to  any  payment  being  made  for  the  «  purpose  " 
mentioned  is  a  question  which  must  be  determined  according  to 
the  special  circumstances  of  each  case  and  the  burden  of  establish- 
ing the  purpose  or  intent  would  be  on  tiie  lienholder. 

See  also  Ottawa  Steel  Castings  Co.  y.  Dominion  Supply  Co.. 
cited  under  section  14  (a). 

While  the  contract  remains  in  force  no  payment  made  to  the 
contractor,  after  notice  of  lien  has  been  filed  by  a  sub-contracto'- 
can  affect  tiie  lien  thereof  {McMUlm,  v.  Seneca  Lake  0.  d  W.  Co!. 
12  N.  Y.  Supr.  Ct.  12),  and  the  owner  cannot  plead  in  defence  to' 
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(1888)  81  N.  J.  Law  86;  Andtrmm  r.  Huff,  (1898)  49  N.  J.  Eq. 
849.  Aft«  notice  to  the  ownn  from  t  nlnxnitnctor,  the  owner 
cannot  nghtfnUy  pay  the  original  contractor  m  at  to  defeat  the 
demanda  of  the  anlHwntractor,  nor  can  he  pay  one  rabH^ntractor 
to  fnll,  and  another  nothing,  aa  hia  partiaUty  may  determine. 
Phillipe.  ««tion  68  (A);  Marehou,,  t.  Hiding,  Zpn,  AimIo 
payment!  made  by  ooUuion  for  the  porpoae  of  defeating  other 
elatmanU,  aee  Hofgttmg  y,  Mtytr,  »  Abb.  N.  Cu.  (N.YOlll. 

Any  legal  aanmption  of  liability  by  the  owner  on  account  of 
the  contractor,  rach  aa  the  acceptance  of  an  order  for  the  payment 
erf  money,  u  equivalent  to  a  payment,  and  hu  the  tame  eibot. 
Oibton  T.  Lenaiu,  (1888)  94  N.Y.  188. 


Matuul. 

18.  (1)  laitraiainff  attempt  to  nmof  mtdnial  af*';ted  by 
««.— During  the  continuance  of  a  lien  no  part  of  the  :w»terial 
affected  thereby  thaU  be  removed  to  the  prejudice  of  the  lien. 

(8)  bemptim  firom  •zaeittion  of  material  finished  for  oer< 
talm  pvpoiaa.-41  ▼.  e.  »,  i.  13  (8)  MtaL-Material  actually 
brought  upon  any  land  to  be  need  in  connection  with  rach  land  for 
My  of  the  pnrpoM*  enumerated  in  section  6,  shall  be  rabject  to  a 
li«i  in  favor  of  the  pemn  fumiahing  it  until  placed  in  the  build- 
ing, erection  or  work,  and  shall  not  be  subject  to  execution  or  other 
process  to  enforce  any  debt  other  than  for  the  purchase  thereof, 
due  by  the  person  furnishing  the  same.    10  Edw.  VII.  c.  69,  s.  le! 

(a)  "During  the  contimumce  of  a  lien."— -The  life  of  a  lien 
u  controlled  by  section  23  and  section  24. 

As  to  the  object  of  this  section  see  observation  of  Meredith, 
C.J.C.P.,  in  Bonaon  v,  Smiih,  (1915)  37  0.  L.  B.  267. 

(e)  "Material."— Thit  would  include  any  plant  or  machin- 
ery or  materials  brought  upon  the  land  for  the  purpose  of  being 
used  in  the  work  upon  the  building  {Dicon  v.  La  Forge.  1  B.  D. 
Smith  722),  or  in  blasting  in  order  to  lay  the  foundations  of  a 
building.    Haxard  Fowdm-  Co.  v.  Bymet.  18  Abb.  Pr.  469,  8.c. 
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tl  How.  Pr.  (N.Y.)  169;  Oiant  Powdtr  Co.  t.  Ongim  Pik,  Ay. 
Co.,  49  Fed.  470.  Under  «  tUtnte  giTtog  a  lien  for  "  timber  or 
other  awteriab  nMd  in  or  ebont  the  mine,"  a  lien  liea  for  powder, 
iteel  and  candles  famished  for  the  um  of  the  mine.  Ktpitotu 
Min.  Co.  r.  OoUoghtr.  i  Col.  88;  California  Powdtr  Works  r. 
Blu«  Ttni  d  Minu,  29  Pac.  Bep.  891. 

(d)  "Shttll  not  be  tuhjeet  to  tx»eution."—Ste  Ludla«-Ain$- 
lit  Lumber  Co.  r.  Fallit.  (1909)  19  0.  L,  B.,  at  p.  424. 

(e)  "Dutbp  the  person  fumiehing  the  Jome."— Theee  worde 
•honJd  be  read  in  connection  with  the  words  "any  debt"  in  snb- 
•ection  9.  They  refer  only  to  persons  furnishing  or  procuring 
materials  in  pursuance  of  the  proTisions  of  section  6.  See  sections 
6  and  18. 

Sub-section  9  of  this  section  was  amended  by  8  Geo.  V.  c.  99,  s. 
i,  by  adding  after  the  word  "  upon  "  in  the  first  line  thereof  the 
words  "  or  adjacent  to." 

BlOISTBATIOM  OF  LllN. 

(As  to  registration  of  liens  against  mining  claims  and  mining 
lands,  see  B.  S.  0.  c.  S8,  s.  182). 

17.  (1)  XegiatratioB  of  eklm  for  Uan.— ler.  lut.  e.  M.— 
A  claim  for  a  lien.  Forms  1,  2  and  8,  may  be  registered  in  the 
registry  dBce  of  the  registry  division,  or  where  the  land  is  rois- 
tered under  the  Land  Titles  Act  in  the  land  titles  dBce  of  the 
locality  in  which  the  land  is  situate,  and  shall  set  out:— 

(a)  Ooatents  of  elaim  of  lie^— The  name  and  residence 
of  the  person  claiming  the  lien  and  of  the  owner,  or  of  the 
person  whom  the  person  claiming  the  lien,  or  his  agent,  believes 
to  be  the  owner  of  the  land,  and  of  the  person  for  whom  the 
work  or  service  was  or  is  to  be  done,  or  materials  furnished  or 
placed,  and  the  time  within  which  the  same  was  or  was  to  be 
done  or  furnished  or  placed ; 

(b)  a  short  description  of  the  work  or  service  done  or  to 
be  done,  or  materials  furnished  or  placed  or  to  be  furnished  or 
placed. 
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(c)  th«  ram  cUiiMd  M  do*  or  to  teeoiM  dot; 

(d)  A  dMoription  d  Um  land  roflkioiit  (or  tht  parpoM  of 
r«(i«tration  tnd,  whert  tho  land  U  rtgittertd  nndw  the  Uod 
TitlN  Act,  alto  a  raferenct  to  the  nnnlMr  of  the  parcel  of  the 
land  and  to  the  register  in  which  inch' land  ia  ragiatered  in  the 
Und  TiUee  Office; 

(e)  the  date  of  expiry  of  the  period  of  credit  when  credit 
hat  been  giren. 


(«)  Item  of  afldafit^The  claim  thall  be  rerifled  bj  the 
affidavit,  Form  4,  of  the  person  claiming  the  lien  or  of  hit  agent  or 
aaeignee,  having  a  personal  knowledge  of  the  mattn  required  to  be 
verified,  and  the  affidavit  of  the  agent  or  attignee  thall  ttate  that 
he  hu  tnch  knowledge. 

(3)  SaeeriptioB  of  land  when  Un  ngiatand  ag.xiaat  raUway. 
—When  it  it  desired  to  register  a  chdm  for  lien  againti  a  railway,  it 
thall  be  tnffident  description  of  the  land  of  the  rail*  ay  company 
to  describe  it  as  the  land  of  the  railway  company,  and  every  such 
claim  thall  be  regittered  in  the  general  regittiy  in  the  registry 
office  for  the  registry  division  wherein  which  such  lien  is  claimed 
to  have  arisen.    10  Edw.  VII.  c.  69,  s.  17. 

(a)  "Matf  be  ngUtered."— The  registration  does  not  create 
the  Hen,  but  is  necessary  to  keep  it  alive  after  thirty  days  from 
the  completion  of  the  work  or  tho  furnishing  of  the  materials.  See 
in  this  connection  sections  82,  83,  84  and  88  and  cases  cited. 

As  to  registration  being  necessary  to  charge  the  interest  of  a 
lessor,  see  ante,  notes  under  section  8. 

A  lien  may  be  registered  and  enforced  against  a  mere  posses- 
sory interest.    Chrittie  v.  Mead,  (1888)  8  C.  L.  T.  318. 

Where  G.  claimed  a  lien  in  respect  to  materials  furnished  by 
virtue  of  an  assignment  from  the  original  furnisher  thereof:— 
Held,  that  «G."  had  a  right  to  register  a  claim  for  the  same,  but 
the  affidavit  of  verification  required  by  section  4,  sub-spction  8, 
must  be  made  by  himself  and  not  by  the  assignor.  Orant  v.  Dunn 
(1883)  3  0.  B.  876. 
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A  dtim  nay  b«  nfUterwl  by  tb*  iMigiMt  of  th*  mhob  doiu 
tht  work  or  fumithiog  th*  matoriklf.  Sm  rab-Mction  I  of  tUi 
Motion  and  tbo  Motion  M. 

ConitmctiTo  notice  of  litn  ia  not  tufflcient  to  poatpont  a  mort- 
WS*  taken  rabMqnent  to  the  contract  but  regiiterwl  prior  to  tha 
Mfutiy  of  the  lien.    Notice  moat  be  actual.    Knowledge  of  the 

^l^a^J^i  ^  «"*'"*  *•  ~*  '"fflownt  notice.     Wut  t.  Sinekrir. 
(18M)  18  C.  L.  T.  44,  88  C.  L.  J.  119. 

Ae  to  the  application  of  the  Begietry  Act  to  lien*,  Me  Wantt 
T.  Robtn,.  (1888)  15  0.  H.  474;  JSom  ▼.  Ptterkln.  (1885)  IS  8. 
C.  H.  err ;  MeNaman  r.  KirkUmd.  (1891)  18  A.  U.  871 ;  Milltr  t. 
Dvfgm.  (1890)  83  N.  8.  B.  180,  (1898)  81  8.  C.  H.  88. 

There  waa  no  evidence  that  plainUff  had  notice  of  contract 
under  which  defendant.  Boy,  daimed  title,  and  her  conveyance 
wa.  r^eteml  after  registry  of  Ji,  pend»na  in  preMnt  action. 
Meld,  that  she  need  not  have  been  joined  aa  defendant  aa  ahe  took 

oS»)  To*  W  ^"***^*"**  '°   *••'  '^•°"-    ^"^  ^-  Oriffitk: 

A  lienholder  claiming  priority  againat  a  prior  regiatered 
mortgagee  or  grantee  ahould  nuke  anch  a  party  an  original  de- 
fendant and  the  grounda  of  the  claim  should  be  stated.  Reinhart 
r.  Shutt,  (1888)  16  0.  B.  386. 

A  claimant  who  flies  a  claim  for  lien  does  not  thereby  waive 
any  other  right  he  may  have  againat  his  debtor  in  respect  to  the 
claim.  Dunny.Stoktm.  (1886)  43  N.  J.  Eq.  401;  Cremier  v. 
Btfmu,  4  E.  D.  Smith  (N.Y.)  766. 

(b)  "The  name  and  r««d«n«."— Plaintiffs  were  day  labor- 
ers who  did  work  for  defendants  in  Bainy  Biver  District  and 
say  they  resided  in  that  district.  Held,  that  the  statutory  act 
which  gives  vitality  to  the  Men  is  its  due  registraUon  and  this  may 
I  be  effected  by  affidavit  of  an  agent  or  assignee.  -The  Act  allows 
wage-earners  (section  32)  to  group  themselves  as  litiganto  and  u 
al  are  withm  the  limits  of  the  district  and  the  address  of  the 
solicitor  IS  given,  the  action  should  not  be  stayed.  Crerar  y 
C.  P.  R..  (1903)  5  0.  L.  H.  383.  "Objection  is  taken  to  the 
description  of  the  residence  of  the  claimant,  which  should  state 
in  what  part  of  the  town  of  Minnedosa  he  resides,  but  I  hold  that 
when  he  describes  himself  as  of  the  town  of  Minnedosa  it  is  quite 
sufficient.  Irwin  v.  Beynon.  (1886)  4  Man.  10,  per  Dubuc,  J. 
See  also  Andereon  v.  Oodmll,  (1900)  7  B.  C.  B.  404,  where  it  is 
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■t«tedth*t  the  rale  which  might  tpply  to  *  luge  city  u  to  giyag 
the  street  and  number  of  the  i««d«ioe  woold  not  appjy  to  muU 
towM  and  nUager  See  tlw  similar  remarb  hj  Boyd.  C.  ia 
Crerar  v.  C.  P.  B.  Co.,  (1903)  5  0.  L.  B.  888. 

Under  a  former  Act  it  waa  held  that  the  remedy  of  the  lien- 
ho  der  u  againrt  the  increaaed  value  of  the  premise*  and  the  Uen- 
holder  cannot  question  the  ralidHy  of  a  mortgage. 

The  name  of  the  town  and  county  in  which  the  lienholder  re- 
sides wu  held  a  sufBcient  address  under  66  Vict  c.  84,  s.  11.  The 
Act  only  authorised  "proceedings  to  enforce  the  Uen,"  and  the 
l>ofi»fiduoiu  mortgage  cannot  be  brought  up  and  decided  in 

HO  b!w8^'    "^"'^  ""•  ^*^*'^'  ^"^'^^  ^^  ^-  ^  '•  *^^' 

(c)  "'Of  th«  owner  of  the  property  to  be  ehargetL"— Work  wu 

commenced  by  contractor  on  8l8t  December,  1877.    Two  mort- 

r  Sf!L!!"*  ^^^  *"  *^  ^^•*  ^»y  ""^  Stii  J™«  respectiyely. 
contractor  afterwards  registered  lien  and  began  action  on  28tii 
August,  1878.  The  Master  held  that  the  mortgagees  were  prior 
incumbrancers  and  refused  to  make  them  parties.  Judgment 
JHrmed.  Hynes  v.  SmUk,  (1879)  16  C.  L.  J.  186.  In  iZin  y 
Beytum^  tupra,  Dubuc,  J.,  said :  "  It  is  also  argued  that  the  state- 
ment of  claim  does  not  suiBcienUy  state  who  is  the  reputed  owner 
•nd  also  the  person  for  whom  the  work  was  done.  The  statement 
of  daun  registered  stated  that  the  plaintiff  claims  a  lien  upon  the 
estate  of  G.  W.  Beynon,  barrister-at-law.  I  think  this  is  sufficient 
!f ll  "  *l»o  "»  accordance  with  the  form  given  in  the  Ontario 
■tatute.  A  notice  of  lien  is  sufficient  which,  under  special  cir- 
cumstances,  states  the  name  of  the  owner  in  the  alternative. 
Abelman  x,  liyer,  182  App.  Div.  (N.Y.)  470. 

U  a  notice  faUs  to  state  the  name  of  the  true  owner,  the  validity 
of  the  l«m  IS  preserved  so  far  as  the  person  named  as  owner  and. 
against  whom  a  lien  is  asked  may  in  fact  have  some  title  or  interest 
to  the  Mtent  of  that  interest.  Straucken  v.  Pace,  (1909)  196  App. 
Div.  (N.Y.)  167.  Substituting  the  name  of  a  wrong  party  as 
contractor  in  a  stetement  of  the  lien  is  fatal  to  the  claim.  Laai 
V.  PuUt  Power  Co..  (1909)  167  Mich.  646.  See  OwiU  y.  Medal 
%,  (1910)  141  App.  Div.  (N.Y.)  888.  The  inversion  of  the 
names  of  the  lienor  and  the  contractor,  in  the  caption  of  the  stete- 
ment of  account  included  in  the  certificate  filed  by  a  lienor,  which 
mversion  is  an  obvious  error,  does  not  afltect  the  validity  of  the  lien. 
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'p,  Vingo  V.  HaU,  (1910)  206  M«m.  407.  A  mimaming  the  owi>er 
u  imtnateml  when  no  prqudice  is  sheini.  BeveUtoke  Saw  UilU 
Co. J.  Albtrta  BottU  Co.,  9  Altt.  L.  H.  165,  21  D.  L.  B.  779;  Pobon 
T.  Tkomon,  29  D.  L.  B.  896.  See  alw  Foster  v.  BrockUbank.  22 
D,  Li,  B.  38. 

(d)  "  Th0  land  it  *««a<«J."— Where  the  land  affected  by  the 
lien  u  partly  lo  one  regiatration  diviaion  and  partly  in  another 
tte  repatpation  ahoold  be  made  in  both  divisions.  See  Arkatut^ 
Rtvtr  L.  B.  it  C.  Co.  v.  Flinn.  33  Pac.  1006;  3  Colo.  App.  381. 
As  to  the  area  of  land  subject  to  the  lien,  see  Springer  iZd  At- 
fiSli"'*  ^'^'H^^P  "®  ^-  S-  "3'  WhaUnTcoKn,,  (1896) 
^K  ^'.u^v-  J^  ^•**"  ""  "**^^«'  *^»t  ^  «tat«tee  do  not 
•uthome  the  holder  of  a  lien  at  his  own  option  to  enforce  it  upon 
a  p^  only  of  the  land  subject  to  the  Uen.  The  question  as  to 
whether  the  whole  or  only  a  part  of  such  land  shall  be  sold  is  for 

m  S  8?*  '^  °°  **"'  ^"'*'  ^"'^'^  ^"  ^''"■*»*"'  ("00) 

#«wi  ri!?T"*.*'"iT*'  "  rfu«."-As  between  the  parties  the 
fact  that  the  hen  is  claimed  for  a  greater  sum  than  is  actnaUr 
owi^  does  not  vitiate  the  claim  when  honestly  made.    Springi 

Tf  f^!*^  ^-  ^'^^'  <*«»'')  1«8  ^-  S.  613;  KendMY. 
Fader,  (1901)  199  lU  294.  But  when  a  party  insert  in  Hotii 
of  hen  statements  of  fact  which  are  not  only  untrue,  but  are  wU- 

W«>?*1."'^^??'!!*?^  '*'''  ^  •°"*  ™P*"*^*  «"P«rt  ^  thereby 
forfeite  the  right  to  k  hen  and  renders  tiie  notice  void  or  ineffectual. 
f^hntann  y.  Presbyterian  Huapital.  (1901)  166  N.  Y.  App. 
1  TT-^  ^f^  '"**  ^^^'  of  cases  are  reviewed  in  this  case.  See 
Sw  K  b"282.^'"''  ^'^^^^  "^  ^^'  ^^'  ^""^'''y  ^-  ^'«'*-* 

(f)  "Owner."— See  notes  under  section  2,  sub-section  3.  and 

!"\  u  ^.'^  ^'  ^^^  ^-  ^'^'  (1901)  1««  N.  Y.  App.  282. 

(g)  Of  the  person  for  whom  and  upon  whose  credit  the  work 

TirT^  *"  r  ^  '"  **  ^one."-In  a  case  under  the  former  Act 
^^  Z  ^•,f*«»'.(1892)  «1  0.  B.  632)  it  was  held  that  the  omis- 
«on  from  the  registered  claim  of  lien  of  tiie  hame  and  residence  of 
the  person  for  whom  or  upon  whose  credit  Uie  work  is  done  or 
materials  furmshed  18  fatal  to  the  Uen.    But  see  section  19. 

(h)  "And  the  <tm«."— Under  the  British  Columbia  Mochan- 
ics  Lien  Act  it  was  held  that  a  miner  may  enforce  a  lien  against 
a  mineral  claim  and  that  an  affidavit  steting  that  work  flnii^  or 
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diacontinued  "on  or  about"  a  stated  date  vas  ■ufBcieni  Holdm 
T.  Bright  ProspeeU  0.  M.  Co..  (1893)  6  B.  C.  H.  489. 

In  Flack  t.  Jeifny.  (1896)  10  Man.  614,  the  lien  as  filed  stated 
that  the  work  was  commenced  on  a  certain  day  and  that  it  was 
finished  on  or  before  a  certain  other  day.  Hel^  following  Trwu 
▼.  Dixon.  17  0.  B.  366,  and  in  view  of  the  Manitoba  Interpreta- 
tion Act,  that  the  statement  was  sufficient. 

(i)  "  Description  of  the  land  to  he  charged."— The  description 
need  not  be  strictly  accnrate.  In  Cleverley  v.  Moeeley.  (1889)  148 
Mass.  280,  a  very  inaccurate  description  was  held  sufficient  "  A 
description  is  sufficient  which  will  enable  one  who  is  familiar  with 
the  locally  to  identify  the  land  with  reasonable  certainty."  Dodge 
T.  Hail,  (1897)  168  Mass.  436.  See  also  Pollock  v.  Morriton. 
(1900)  176  Mass.  83;  177  Mass.  412;  Noonan  v.  Gaiety  Theatre 
Co..  noted  under  corresponding  section  of  the  Nova  Scotia  Act. 
See  also  Dritcoll  v.  Floyd,  (1914)  217  Mass.  33. 

While  precision  in  description  of  the  land  is  not  necessary,  the 
description  must  be  sufficient  in  itself  to  identify  the  property. 
Evidence  dehors  is  not  admissible  to  supply  a  deficiency  (Hurley 
f.  Tucker,  (1908)  128  App.  Div.  (N.Y.)  680) ;  but  if  there  ap- 
pear enough  in  the  description  to  enable  a  party  familiar  with  the 
locality  to  identify  with  reasonable  certainfy  the  premises  intended 
to  be  described,  to  the  exclusion  of  others,  it  will  be  sufficient. 
Linden  Steel  Co.  v.  Ref.  Co.,  138  Pa.  10;  Smith  ▼.  Newbaur,  144 
Ind.  96;  Safe  Depoeit  S  Steel  Co.  r.  Columbia  Iron  and  Steel  Co.. 
176  Pa.  536.  Where  no  one  is  misled  by  unintentional  misstate- 
ments the  lien  will  stand.  Ringle  t.  Wallia  Iron  Works.  149  N.Y. 
439.  The  precise,  terms  of  the  contract  need  not  be  set  out. 
Felgenhauer  v.  Haas.  (1907)  123  App.  Div.  (N.Y.)  76. 

As  illustrating  an  inaccurate  but  sufficient  description  and  an 
insufficient  description,  compare  York  v.  Barstow,  (1900)  175 
Mass.  167  and  Muto  v.  Smith.  (1900)  175  Mass.  See  also  for  suf- 
ficient  description,  Christie  t.  Mead.  (1888)  8  C.  L.  T.  812,  cited 
under  section  8.  In  Orr  y.  Fullmr.  (1889)  172  Mass.  697,  it  was 
held  that  the  fact  that  the  work  was  done  and  the  materials  were 
furnished  in  the  erection  of  several  houses  tinder  one  contract  with 
the  owner  of  a  tract  of  land  which  had  no  visible  division  war- 
rants a  finding,  if  not  a  ruling,  that  tiie  whole  tract  la  one  lot  and 
that  there  is  a  mechanics'  lien  upon  the  whole  of  it  for  the  whole 
sum  due.  See  Phillips  r.  Gilbert.  101  TJ.  S.  721;  Stoltte  y.  Hurd. 
(1910)  24  Am.  k  Eng.  Ann.  Cas.  871. 
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(j)  "  Verified  by  the  affidavit."— Fox  form  of  aflBdavit,  see  the 
•chedole  to  this  Act  As  to  imnuterial  defect,  see  Currier  v. 
Friedride,  (1875)  88  Gr.  843;  WiUen  v.  Qoldberg.  (1908)  184 
App.  Div.  (N.Y.)  611.  An  aflBdavit  attached  to  a  lien  was  sworn 
before  a  person  who  afterwards  became  plaintiff's  solicitor,  where- 
upon objection  was  raised  to  the  affidavit.  The  objection  was  over- 
ruled. Emtt  V.  MeCollum,  (1899)  19  C.  L.  T.  418.  See  also 
Cremr  v.  C.  P.  S.  Co..  5  0.  L.  B.  383.  Vernon  v.  Cooie,  49  L.  J. 
C.  P.  767,  followed;  Baker  j.  Ambrose.  (1896)  8  Q.  B.  372,  dis- 
tinguished. 

But  where  the  statement  was  filed  without  affidavit  attached, 
the  registry  of  lien  was  vacated.  It  waa  suggested  jJMt  section  19 
might  be  applied,  but  the  Master  said  that  this  was  confined  in  its 
terms  to  sections  17  and  18.  It  would  be  judicial  legislation  to  say 
that  no  affidavit  was  necessary.  Bruce  v.  National  Trust  Co.. 
(1913)  11  D.  L.  R.  842.  The  nature  of  the  procedure  under  this 
Act  was  considered  in  Canada  S.  L.  «£  B.  Co.  v.  Pool«,  (1907)  10 
0.  W.  B.  1041. 

As  to  who  is  authorized  to  take  the  affidavit,  see  R.  S.  0.  c.  74, 
8.  12;  Truax  t.  Dixon.  25  C.  L.  J.  249;  B.  S.  0.  c.  175,  s.-s8.  3  and 
4;  Canada  Permanent  Loan  &  Savings  Co.  v.  Todd,  22  0.  R.  516. 
Cf.  Baker  v.  Ambrose.  (1896)  2  Q.  B.  372. 

The  particulars  of  claim  in  an  affidavit  for  a  lien  were :  "The 
putting  in  bath-tube,  wash-tubs,  hot  and  cold  water  connections,  all 
necessary  pipes,  boiler  and  hot  water  furnace  and  waste  pipes,  $220." 
Part  was  for  material  and  part  for  labor.  It  was  held,  Davie,  C  J., 
dissenting,  that  the  statement  was  fatally  defective,  as  inclu  .. ,  y 
two  classes,  in  regard  to  one  of  which  there  was  no  statutory  . "  ,. 
Davie,  C-J.,  was  of  opinion  that  the  particulars  were  sufficient  and 
that  the  separation  of  the  price  of  the  labor  from  that  of  the  ma- 
terial was  a  function  of  the  court  exercisable  at  the  trial.  Weller 
V.  Shupe.  (1897)  6  B.  C.  R.  58. 

In  another  case  the  particulars  for  lien  were :  "  Brick  and  stone 
work  and  setting  tiles  in  the  house  situate  upon  the  land  herein- 
after described  for  which  I  claim  the  balance  of  $123."  Held,  in- 
sufficient. Knott  T.  Cline,  (1896)  5  B.  C.  R.  120.  See  also  John- 
son v.  Braden.  1  B.  C.  R.  Pt.  2,  p.  265;  Oagan  v.  WaUh.  (1878) 
124  Mass.  516;  Clarke  v.  Kingsley.  (1864)  8  Allen  (Mass.)  543. 

A  notice  of  lien  alleging  an  agreement  to  furnish  the  plumbing 
for  a  dwelling  house,  stable  and  gardener's  cottage  for  a  certain 
sum  and  that   the   lien   claimants  had   furnished  certain  of  the 
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nuterUls  «nd  had  done  a  portion  of  the  work,  bnt  failinir  to.  state 
bow  mwh  of  the  agreemoit  had  been  perfonned  or  the  Talne 

^i^a?n/^r.S.  "'«• '•  ^-~.  «.  4;.  SI! 

A  claim  ia  not  intoffident  became  it  fail*  to  Nt  forth  the  plana 
Md  •Pecification.  which  are  nude  part  of  an  alleged  conteact. 
Onental  Hotel  Co:  t.  QHffiths.  (1896)  80  L.  B.  A.  766. 

One  partner  may  verify  the  lien  daim  of  the  firm.  Waton  v 
Qoldberg.  (1908)  lU  App.  Div.  (N.T.)  611. 

A  notice  whidi  faile  to  state  the  kind  or  amount  of  labor  per- 
formed or  materials  furnished  by  the  lien  claimant  is  inviid. 
roop  T.  Smiih.  (1906)  181  N.  Y.  883. 

...«?ii."^  !**•  'V«n<."-In  a  recent  New  York  case,  even 
where  these  words  were  omitted,  it  was  held  that  the  affidavit  of  an 

i  *  -J'  "^^?'  *°^  ^  ^'^'V'  ^-  ^««'  (1»10)  20»  Mass.  407. 
But  without  these  words  in  a  former  ©ntario  Act  the  affidavit  of 
an^agent  was  held  insuffident    Orant  v.  Duntt,  (1883)  3  0.  B. 

14  aL**B.*2«  **"  **"  ^  '*****"'  ^  ^""  '•  ^«^'^^'*"'  (1W7) 

.f.*S  ^  ^?  T"***^  *^*  **»•  *^  ownership  of  the  property  be 
^^  'I  «>• /"»,  and  it  is  immaterial  that  the  dai^  d^b« 
too  much  land,  nor  u  the  daim  void  (under  the  Manitoba  Act^  if 
Bwom  before  a  solidtor  for  the  daimanto.  Pobon  ▼  TknmL» 
(1916)  39  Man.  L.  B.  410,  29  D.  L.  B. V  1^  Jb  T?: 
untano  Ltme  Atsoaatwn  r.  Qrimwood,  (1910)  22  O.  L.  B  17 
«i  j^*"..^*  '***"**  required  that  a  statement  of  claim  shall  be 
filed  by  the  person  daiming  it»  and  shall  be  "signed  and 
sworn  to  by  him  or  a  person  in  his  behalf,"  it  is  suffident  if  it  is 
signed  in  the  name  of  the  firm  by  one  of  the  partners  and  is 
sworn  to  by  that  partner.    Layt  v.  Hurlty,  (1913)  216  Mass.  682 

-  »  1,?J*  *  JfJ**?^*  description  not  being  material  see  ffiliyord 
T.  Bohhxna.  (1913)  63  Ind.  App.  107. 

An  unregistered  foreign  company  is  entitled  to  register  a 
mechanics'  hen.    Wortmm  v.  Frid  Lewis  Co..  (1916)  9  W.  W. 

I*.  Wtat  My  be  iaelvded  in  liea^A  claim  for  Uen  may 
include  daima  against  any  number  of  properties,  and  any  number 
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ol  penon.  daiming  li««  «pon  the  lune  property  my  unite 
theieia,  bat  where  more  tiun  one  lien  ie  included  in  one  dum  eadi 
lien  dull  be  ferifled  hj  affidaTit  u  provided  in  leetion  17  10 
Edw.  VII.  c.  69,  «.  18. 

(«)  "Anynumbtr  of  properiie,."-In  other  worda,  one  daim 
of  iMsn  for  legutration  may  indade  irbrk  done  or  materiab  fum- 
Mhed  u»  mpect  to  different  properties  of  the  same  owner.  Hal. 
tiead  A  Hwrtwm^  Co.  v.  Arick.  (1904)  76  Conn.  888 
,r,^  ff*^  of  tiie  medianici'  lien  law  i.  to  make  erery  building 
jnd  the  lot  on  whidi  it  i.  erected  liable  to  the  lien  for  workdZ 
^ai  ih.  ;«^^*«i*i/«™W»d  for  the  erection  and  conrtruc- 
ti«m  of  HhB  bmlding.  Where  a  number  of  buildixig^are  erected 
^^•nSflTS^  upon  contiguou.  land,  the^^rdr^ 
wntmpUte  that  there  .ho,dd  be  a  «parate  and  distinct  Hen  daim 
ffljd  for  each  one  of  the  buildings.  It  recognises  but  a  ringle  Hen. 
JoKmon,  v.  Algor,  (1900)  66  N.  J.  L.  868.  * 

aeeDwm  r  MeCathm,  (1907)  14  0.  L.  H.  849;  Ontano  Urn, 

W.  (1)  InfomaBty  in  eam  of  registwing  liMu-A  «rbstan- 
tial  compbance  with  sections  17,  18  and  31  diaU  be  r  :  -nt.  and 
no  Um  didl  be  invalidated  by  reason  of  failure  to  compi  .th  any 
of  the  requisites  of  thoee  sections  unless,  in  the  opinio  of  the 
court,  judge  or  officer  who  tries  an  action  under  this  Act  the 
owner  contractor  or  sub^ntractor,  mortgagee  or  other  pers<;n,  is 
^ejudiced  thereby,  and  then  only  to  the  extent  to  whidi  he  is 
thereby  prejudiced. 

(»)  lweption.-.Nothing  in  this  section  diaU  dispense  with 
registration  of  the  daim  for  lien.  10  Edw.  VII.  c.  69  s  19- 
as  amended  by  Geo.  V.  c.  80,  s.  4.  *      ' 

Tb}^lli  '^/f*^  «>?? «»«^<'-' -This  is  a  salutary  provision. 
The  parties  to  be  affected  by  a  daim  are  entitled  to  sndi  informa- 
..^nlf  •  "  fwential  for  them  to  have  in  order  to  protect  them 
^gWMt  imposihon  and  to  safeguard  their  rights,  but  it  is  intended 
by  the  legiskture  that  the  terms  of  sections  17  and  18  should  be 
followed  merely  m  substance,  so  that  on  the  one  hand  vaKd 
dauas  would  not  be  lost  on  mere  technicalities  by  applying  a  rigid 
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litertlity  to  the  terms  of  theee  wctioiis,  and  on  the  other  hand  the 
obTioui  purpose  of  the  aectioiu  would  be  secured  by  such  com- 
pliance with  tl<eir  proTisiona  as  would  by  affording  suiScient  data 
ensure  protection  to  owners,  contractors,  sub-contractors,  mort- 
gagees or  other  interested  persons. 

The  courts  will  doubtless  be  indulgent  in  respect  to  omissions 
and  defects  which  do  not  affect  the  substance  of  the  notice  and  are 
not  necessary  as  safeguards  against  imposition.  In  Cremr  y.C.P  B 
Co..  (1903)  6  0.  L.  B.  383,  Boyd,  C,  said:    "But  these  foras 
•re  not  of  inflexible  use,  and  if  the  Terification  is  in  the  same 
way  and  to  like  effect  aa  in  the  case  of  registration,  I  think 
there  has  been  '  substantial  compliance,"  to  use  the  phrase  found 
in  section  19  (1),  with  the  scheme  of  the  Act.    .    .    .    It  is  not 
desirable,  nor  is  it  needful,  that  all  the  niceties  of  practice  in  due 
•equence  should  attach  to  the  summary  procedure  provided  for  the 
realiaation  of  workmen's  liens."    6ee  also  observations  of  Killam, 
C.J.,  in  Robock  v.  Peten,  (1900)  13  ^an.  139.    Defective  descrip- 
tions of  the  land  to  be  charged  are  immaterial  if  the  description  is 
eulBcient  to  prevent  anyone  from  being  misled.    On  the  Other  hand 
a  total  non-compliance  with  such  conditions  cannot  be  waived  even 
by  the  owner,  at  least  so  far  as  third  persons  are  concerned.  Boisot, 
S.  5;  White  v.  School  Dittrict,  48  Conn.  541;  Bwimd«  v.  O'Hwa, 
86  IlL  App.  160.    In  a  recent  New  York  case  {Mahhy  v.  German 
BmJc.  (1903)  174  N.  Y.  App.  499),  it  was  held  that  a  notice  of 
lien  whidi  failed  to  state  when  the  first  item  of  work  was  done  or 
anything  from  which  that  time  might  be  inferred,  as  required  by 
sub-division  6  of  section  9  of  the  N.  Y.  Lien  Law,  was  insufiScient, 
notwithstanding  that  the  notice  substantially  complied  with  the 
other  provisions  of  the  statute;  since  the  provision  thereof  that  the 
law  shall  be  construed  liberaUy  does  not  authorize  the  court  to  dis- 
pense with  what  the  statute  says  the  notice  shaU  contain.     In 
Canada,  however,  the  saving  clause  in  a  Mechanics'  Lien  Act  may 
operate  to  make  a  lien  effective  althouj^  the  affidavit  of  lien  did 
not  shew,  as  required  by  the  statute,  the  name  and  residence  of  the 
owner  of  tjie  property  or  interest  to  be  charged,  if  the  property 
may  be  otherwise  identified.    Potter  v.  BrochUhanh,  22  D.  L.  B. 
38.    As  to  effect  of  other  defects  in  affidavit  see  Lemon  v  Youna 
(1916)  10  0.  W.  N.  82.  ^' 

Where  a  lien  was  filed  against  the  owner  of  a  property  on  which 
a  building  had  been,  erected  by  the  lessee,  the  failure  to  state  the 
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comet  mm*  of  the  penon  for  whom  the  mkteriale  had  been  funi- 
iahed  and  the  labor  performed  would  not  invalidate  the  lien. 
8te0v«8  T.  Sindair,  (1902)  171  N.  Y.  676.  Aa  to  rolHciency  of 
statement  of  labor  performed,  aee  Clarke  v.  Htylmon,  80  N.  Y.  8. 
J?**  -^  "««»t  caae  in  Maauchiuetta,  Angier  v.  Bag  State,  (1901) 
178  Maai.  168,  illtutratei  the  nature  of  the  errort  which  may  defeat 
a  claim. 

Claiming  a  lien  upon  too  much  property  will  not  abMluteW 
mvalidate  the  lien.  Ontario  Lime  Atm*.  v.  Qrimwood,  (1910)  28 
O.  H  B.  17. 

The  ^tifl  contracted  with  E.  to  supply  him  with  lumber 
to  be  used  in  a  building  he  waa  erecting  at  Port  Arthur  for  the 
defendmt  The  lumber  waa  aent  in  different  shipments,  the  last 
of  which  arrived  at  Port  Arthur  on  November  11th,  W07,  and  was 
taken  possession  of  by  E.'s  foreman,  but  was  not  in  fact  placed  upon 
defendant's  land.  E.  having  made  default  in  payment,  the  pUdn- 
tifls  on  December  10th,  registered  a  claim  for  lien  for  the  pricTof 
tiie  lumber.  It  was  held  that  the  lien  was  registered  too  Ute. 
Lndlam-AvMh»  Lumber  Co.  ▼.  FaUie,  (1909)  19  0.  L.  B  419 
See  Dtmn  v.  MeCMum,  (1907)  14  0.  L.  B.  849. 

The  validity  of  the  lien  will  not  be  affected  by  the  omission  of 
a^  i*em  as  credit  in  the  statement  of  the  lien,  or  by  an  under- 
stetraiant  of  the  amount  due  the  daimant  if  it  does  not  appear 
*ffirmatively  that  the  defendant  was  misled  by  inaccuracies  TicT- 
^J^'J^'t^'  ^^^^^  "*  ^^-  "•  See  Thompeon y.  Luciano. 
Durftg,  (1911)  145  App.  Div.  N.  Y.  588.  ^ 

A  substantial  compliance  exists  if  enough  appears  on  the  face 
of  the  statement  to  point  the  way  to  successful  inquiry.  American 
Car  S  Foundry  Co.  v.  Alexandria  Water  Co..  (1906)  215  Pa.  620. 
The  queabon  of  a  validity  of  a  notice  turns  upon  substantial  com- 
pliance with  the  ^visions  of  the  statute,  with  the  limitation  that 
this  rule  of  constoioKon  cannot  be  applied  so  far  as  to  dispense 
entody  with  what  the  statute  says  the  notice  shaU  contain.  Water, 

l^n7fT''\  m  l^P-."^^-  <^-^->  "^-  ^  "^cil?  d^ 
scription  of  the  materials  furnished  in  a  statement  annexed  to  the 

daim  a»d  marked  as  Exhibit  A  wiU  constitute  «  a  substantial  com- 
pliance. Monarch  Lumber  Co.  v.  Oarrieon.  (1911)  18  W.  L.  B. 
oo6. 
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A  claim  im  a  lien  was  made  out  on  a  printed  fonn,  and  waa 
againit  the  contraetor  for  the  ereetien  of  ooiiain  bnildiagi,  the 
dainufnt  erroneouly  beliotiag  this  contractor  to  be  the  owner. 

The  claim  waa  for  "  material*  rapidied  "  on  or  before  a  named 
date,  no  deecription  of  the  material*  being  given  and  no  mention 
being  made  of  the  conlmenoement  of  the  lien.  The  claimant*! 
reiidence  waa  given  u  "  of  Toronto."  It  waa  held  that  the  claim- 
anfa  reaidenoe  waa  rafBoiently  deaignated;  that  the  claim  against 
the  contractor  was  suiBcient,  the  Act  merely  requiring  it  to  be  made 
against  the  owner  or  person  believed  to  be  the  owner;  that  it  wu 
not  necessary  to  give  the  date  of  the  commenoonent  of  the  lien; 
and  that  while  the  term  "  materials  suj^Iied  "  waa  not  a  substantial 
compliance  with  the  Act,  yet  under  this  section  it  did  not  invalidato 
the  lien,  no  prejudice  being  occasioned  thereby,  and  that  iht  lien 
was  therefore  valid.   Barringion  v.  Martin.  16  0.  L.  B.  686. 

A  lien  will  not  be  defeated  by  the  fact  that  the  claim  described 
more  land  than  should  be  within  the  lien.  Beoit  v.  Oeldimikunt 
l«8Ind.  268.  " 

While  the  inclusion  through  mistake  of  non-lienable  items  will 
not  destroy  the  claimant's  right  to  a  lien  where  said  items  can  be 
segregated  from  the  ofliers,  yet  unless  this  can  be  done  with  reason- 
able certainty  the  defect  is  fatal  to  the  whole  lien.  Oia«ti  Hunt 
Co.  ▼.  Parry,  (1910)  59  Waah.  446,  28  Am.  ft  Bng.  Ann.  Cas.  225. 

A  failure  to  insert  in  the  statement  of  claim  the  individual 
names  of  the  partners  is  not  fatal  to  the  lien  claimed.  -Laii$  v 
Hurley,  (1913)  216  Mass.  682. 

If  through  mistake,  made  in  good  faith,  the  actual  owner  is 
not  named,  but  the  name  of  sofaie  one  else,  supposed  to  be  the  owner, 
is  erroneously  inserted,  such  error  is  not  material.  Poison  v 
Thornton,  (1916)  29  D.  L.  R.  395. 

(b)  "Dispmuing  wUk  r»g%itrai%on."—U  the  provisions  of  sec- 
tion 28  are  complied  with,  no  other  registration  of  the  lien  is  necea- 
sary,  except  where  the  lien  is  claimed  against  the  owner  of  the  fee. 

90.  (1)  Effeot  of  registratioai. — ^The  registrar,  upon  payment  of 
the  proper  fee,  shall  register  the  claim,  describing  it  as  "  Mechan- 
ics' Lien,"  against  the  land  therein  described  in  like  manner  aa  if 
it  were  a  mortgage,  but  he  shall  not  copy  the  daim  or  affidavit  in 
any  registry  book. 
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W  fW  fw  Wiliit«41<i*-Th.  le.  for  «tirtr.tlon  of  a  didi- 
for  lim  .htU  be  twuity.flTe  oentt,  tad  if  Mvml  pmona  join  in 
one  cUim  the  i«gi.trtr  duUl  be  entitled  to  •  further  fee  of  t«i 
cento  for  ewh  pereon  after  the  lint.  10  Edw.  VII.  c.  «9,  •.  «0. 
♦«  J'l"  ^*«",7^««'-"-Ai  to  the  registrar  omitting  or  delaying 
•«r*Sf  .*^,f  *^**"'  "^  ^^**^  ^-  *»'**«»,  (1876)  88  U.  C.  Q  R 

?ci;,1SS?  ;vf  m":;.^!;;."^  "'  "•"  *""'  ^'  ^-  ^  '- 

«1.  Itttu  of  UtahoId«r.-leT.  Stet.  oe.  m,  m-Whe»  a 
claim  u  to  registered  the  perwm  entitied  to  the  lien  shaU  be  deemed 
»  purchaser  pro  tonto  and  within  the  provisions  of  the  Begistrr 
Act  and  the  Land  Title.  Act,  bnt  except  a.  herein  otherwise  pr^ 
nded  thoee  Acts  shall  not  apply  to  any  Uen  arising  under  this 
Act    10  Edw.  VII.  c.  M,  s.  81. 

(a)  "Shall  be  d$«med  a  purchaier  pro  /««<o."— Mortgaaeee 
under  registered  mortgage  had  advanced  money  to  pay  offpSor 
morgage  and  for  improvements,  when  Uen  filed  and  iction  b^un. 
Mortga^  were  not  partiee.  Mortgagees  notified  lienholdenTd 
i^d  under  mort^  «,d  applied  for  order  vacating  registry  of 
li^BBMlu  pendms.    Order  granted  mortgagees  to  p«?sS^li 

Finn  T.  Mtthr.  (1889    10  C.  L.  T.  83,  26  C.  L.  J.  66     See  fiuwH 

Tn  S.7  u  **  *^.  ^*^  ^-  ^"•^*'  8  P-  B-  73.  «7  Gr.  160. 
In  that  caw,  however,  the  efEect  of  former  sections  7  and  8  sub- 
•ecticn  8,  does  not  appear  to  have  been  considered  except  L  the 
dMsenting  judgment  of  Eroudfoot,  J.  ^ 

.n^^ft]  "-^'f-p;  «  herein  othermee  provided."-^SectionB  22,  83 
AH  1^^  the  exceptions.  See  McVean  v.  Tiffin.  (1886  13 
A.  B.  1;  Woniy  v.  Robins.  (1888)  16  0.  B.  474. 

nJSS!  "J^'Jo**  'i^^  ""'  «PP?y."-See  La<<*  v.  5riyA<. 

(1885)  13  SC  B  677,  which  decided  that  although  «ction  81 
.kLti  A'^l'^Ti^'*'  ""**  '^'^^**We  lien,  charge  or  interest 
after  this  Act  shall  come  into  operation  as  against  a  registered 
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isitnuBuit  axaoattd  Iqr  th*  mbm  party,  hk  hain  or  udgB,"  ftat 
Notion  did  not  antly  to  •  oim  ia  whidi  tho  pwrtjr  ragittoriof  nudi 
iBitnuDOit  had  actual  notiot  of  tho  aqiiitaUa  lion,  chaiga  or  inttr- 
Mt,  OTOB  thoofhilM  MUQ*  had  bam  oroatod  ^  parol 

8m  alM  MUUr  t.  Ihtggtfk,  (1890)  S8  N.  8.  B.  1«0;  (18M)  81 
8  C.  R.  88. 

tt.  (1)  XteH  af  tiM  far  lafirtntka^A  daim  for  lien  I7  a 
contractor  or  aalnxntractor,  in  caM  not  otherwiae  provided  for, 
may  be  regiatered  before  or  daring  the  performance  of  the  con- 
tract, or  within  thirty  days  after  the  comidetion  or  abandonment 
thereof. 

(8)  Kaleriali^— A  claim  for  lien  for  materials  may  be  regie- 
tared  before  or  dnring  the  fomiahing  or  placing  thereof,  or  within 
thirty  daya  after  the  fomiahing  or  placing  of  the  laat  material  ao 
fomiabed  or  placed. 

(8)  Senriaea.— A  cUim  for  lien  for  aerricea  may  be  regiatend 
at  any  time  dnring  the  oerformance  of  the  aerrice,  or  within  thirty 
daya  after  the  completion  of  the  aerrice. 

(4)  Wagaa^— A  claim  for  lian  for  wages  may  be  regiatend  at 
any  time  during  the  performance  of  the  work  for  which  such 
wagea  are  claimed,  or  within  thirty  daya  after  the  laat  work  ia  done 
for  which  the  lien  ia  daimed. 


(5)  Li  eaaa  «f  n^erviaioB  by  areUtaet,  ato.— In  flie  caae  of  a 
contract  which  ia  nnder  tiie  attperriaion  of  an  architect,  engineer 
or  other  peraon  upon  whoae  certiitcate  paymenta  are  to  be  made, 
the  daim  for  lien  by  a  contractor  may  be  regiatered  within  the 
time  mentioned  in  anb-aection  1,  or  within  aeven  daya  after  the 
ardiitect,  engineer  or  other  peraon  haa  given,  or  haa,  upon  appli- 
cation to  him  by  the  contractor,  refuaefl  to  give  a  final  certificate. 
10  Edw.  VII.  c  89,  fc  22. 

(a)  "In  casta  not  otherwiae  provided  for."—Le.,  such  caaea  aa 
are  not  provided  for  in  sub-aectiima  (3)  and  (4). 

(b)  "Within  thirty  <%8."— Where  there  ia  a  |»ior  arrange- 
ment, althou^  not  binding,  between  a  contractor  and  a  aui^ier  of 
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bofldinf  luteriala,  whan^  th*  foriMr  oodcrtakM  to  proenn  from 
tht  kttnr  all  t)w  mttwial  nqnind  for  a  partienlar  buildiiig  con- 
tract, M  that,  althon^  the  inricca  and  qaantitiea  ara  not  dallnad 
ontil  orders  are  giren  and  delireriea  made,  the  entire  traniaetion, 
althongh  it  may  eitfnd  OTor  lome  numthe,  ia  linked  together  by 
the  preliminary  nnderttanding  on  both  aidei,  a  lien  for  all  mater- 
iala  io  rapidied  ii  in  time  if  ragiatered  within  thirty  dayi  of  the 
fnmiahing  of  the  hut  item.  Morrit  r.  TkotU,  (1898)  84  0.  B. 
189;  Bohoek  r.  Ptitn,  (1900)  18  Man.  L.  B.  184. 

The  plaintifb  contracted  with  E.  to  rapply  him  with  lumber 
to  be  need  in  a  building  he  was  erecting  for  the  defendant  on 
lands  in  Port  Arthur.  The  lumber  was  sent  in  different  shi|mients, 
the  last  of  which  arrired  at  Port  Arthur  on  Notember  11th,  1907, 
and  was  taken  possession  of  by  E.'s  foreman,  but  was  not  in  bet 
used  in  the  defendant's  building  or  placed  upon  his  land.  E 
hating  made  default  in  payment,  the  plaintiffs  on  December  10th 
ragiatered  a  claim  for  lien  on  the  lands  for  the  price  of  the  lumber. 
It  was  held  that  the  lien  was  ragiatered  too  late,  aa  it  was  not 
registered  until  more  than  thirty  days  had  elapeed  since  any  ma- 
terial furnished  by  the  pUintiib  had  been  placed  upon  the 
land  or  uaed  in  the  construction  of  the  building.  Ludlam-Aiittlit 
Lumb»r  Co.  t.  FaUU.  (1909)  19  0.  L.  B.  419. 

The  thirty  days  within  which  the  r^istration  is  to  be  effected 
should  be  computed  not  from  the  time  certain  trifling  alterationa 
were  made  in  the  machinery  aa  supj^ied,  but  from  the  time  the 
machinery  wu  supplied  and  placed.  Nmtt  r.  CamM,  (1880)  88 
Or.  80.  See  Summtn  t.  Btard.  84  0.  B.  641.  But  thia  decision 
ia  not  now  followed.  In  view  of  later  lagialation  the  old  cases  on  this 
question  are  not  appUcable  in  Ontario.  Hurri  ▼.  Morrit.  88  0.  Ii. 
B.  348,  881.  See  chapter  "  Cknnputing  the  Statutory  Time,"  unit. 
It  cannot  be  said  as  a  matter  of  law  that  work  done  by  a 
mechanic  undn  a  contract  substantially  performed  at  an  earlier 
date  is  only  colorable  because  it  ia  trifling  in  amount  and  done 
with  the  ulterior  purpose  of  saving  the  lien.  MtOer  t.  WiOein- 
$on,  (1896)  187  Mass.  186.  See  Brynjolf$on  v.  Oidton,  (1916)  87 
Man.  L.  B.  891,  where  all  the  recent  decisions  are  reviewed.  See 
also  Benton  t.  Smith.  37  0.  L.  B.  287,  31  D.  L.  B.  416. 

The  right  of  one  furnishing  materials  to  a  contractor  for  use 
in  a  buil(Ung  to  fix  his  lien  for  the  materials  begins  when  the  laat 
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iMtwUl  !•  Mimtd.  whtth«r  it  ia  iMd  ia  the  Imilding  or  not. 
FMf»lM««  4  Co.  ▼.  dWnOmi  «y.  09.,  (1910)  U  An.  *  Bnt 
Aaa.  CJto.  111.    8m  chapter  tatitlid  "  TIm  Lion  of  tbt  llaterid. 

A  claim  cUBot  be  amtndad  after  the  timo  limit  for  fllinff  ha* 

J?p"t-  ,t! **»*?•  '^*  *«  ■"wnd  li«>  NO  A^«M  T.  Hmi,r,  II 
B.  C.  R  IM.  The  claim  mart  bo  fitod  within  tho  ttetotorT  timo 
and  in  conformity  with  the  rtatnte.  Hitli^rd  t.  Allm^,  4  Cuoh. 
^*9  i  Ckntiumr.Alh*.  104  HI  A^.  177. 

Under  the  prorinone  of  the  Act  ol  1874,  it  wu  held  that  a 
contractor,  though  entitled  to  a  lien  upon  property  for  the  eon- 
itruction  of  which  he  had  fumid>ed  mIteriS  te\i  origiiS  Z- 
iJ^'^""*''"  rob^sontractor,  mutt  in  order  to  enforce  luch 
li«i  inatituie  proceeding!  for  that  purpoee  within  thirty  daya  after 
^  material  furnid«^;  the  li«i  in  ench  caee  arieinj  ftJm  ft. 
furnUitag  of  the  material  or  the  dWng  of  the  work,  not  from 
(m?^ro"  ^t  ^**  **'  "^''  Mccormick  r.  B^ivm^t. 
/1.S!  iri?J*  ^•**'  <*«®^>  8  C.  L.  T.  81«;  Jfofri.  t.  Th<^. 

4w,  5o  0  K I Z:  "^  '^*"'  ••  *^*~''  <'*^>  •  °-  ^ 

Merchanta  anppliod  material  to  the  contractor  for  certain 
huldfaga  and  claimed  a  lien  in  raapeet  thereof.  There  waa  no 
contract  for  the  placing  of  theae  materiala  upon  the  property;  the 

*u  f??  NoTomber  and  were  by  him  placed  in  the  buUding 
Ol  the  23rd  November.    Hdd.  that  the  time  for  wgiatering  the 

2ir*K  ^  Ti"  '*J'°°  "'  ^  ^'  ^-  ""'  «•  IW,  beg«i  tJ  run 
ftom  the  82nd  November.    Hall  y.  Hogg,  (1890)  20  0.  B.  13 

See  DemfmUr  v  WHght,  (1900)  21  C.  L.  T.  88,  referred  to 
under  aection  20  of  the  Nova  Scotia  Mechanica'  Lien  Act 

In  a  number  of  Maaaachnaette  caaea  it  haa  been  held  that  the 
ffling  muat  be  within  thirty  daya  after  the  laat  of  the  itema  for 
^ich  a  lien  ia  given  waa  performed  or  furaiahed,  although  other 
itema  for  which  there  is  no  lien  were  performed  or  fumiahed  Uter 
Oal,  V.  Blaikie.  (1880)  129  ICaaa.  206;  Kmnthtc  Co.  v.  Pich,r. 
my,  (1888)  142  Maaa.  80;  WorlKm  r.  Cleveland.  (1880)  129 
Maaa.  570;  O'Driecoll  v.  Bradford.  (1898)  171  Maaa.  231. 
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If  a  tworn  ftotnaMit  of  •  mcduuikt'  litn  b  flkd  withia  thirtj 
dayi  after  the  cUinuiit  had  cMuwd  to  labor  and  if  tht  lait  ittna 
of  labor  wer«  parfonmd  in  good  faith  ondcr  the  contraet,  tht  litn 
it  noM  the  I«M  valid  becaute  before  the  work  named  in  the  laat 
iteuM  wae  done,  no  work  had  been  done  for  about  84  daye,  and 
before  the  laat  work  wu  done  the  houiet  on  which  the  lien  waa 
elaimed  aiqieared  to  ba  completed  and  were  purchaMd  by  their 
preeent  owner  without  knowledge  of  any  lien.  D.  L.  BUlingi  Co. 
V.  Brand.  (190fi)  187  Mate.  417.  See  aim  CoU  v.  UM.  4t  Conn. 
(06,  and  NiekoU  v.  Culvir,  51  Conn.  177.  But  lee  Ki»oum$  v. 
McSwoH,  6  W.  L.  K.  Mi. 

Bundaya  arc  included  in  the  thirty  daye,  and  if  the  lart  day 
falla  on  Sunday,  the  regietration  mutt  take  place  the  day  befora. 
See  Ualejf  r.  Young.  (1883)  134  Matt,  364;  Oakland  Monufaeiur- 
Mf  Co.  T.  Ltmmuc.  98  Me.  488  .  See  alto  Bowu  x.  N.  Y. 
Chritiian  Homt.  64  How.  Pr.  609,  at  to  rule  about  computation 
of  time. 

But  in  Ontario  and  other  Canadian  provinoet  the  Intelpretation 
Act  (R.  S.  0.  1897,  c.  1,  t.-tt.  16  and  17)  providet  that  if  the  time 
limited  for  the  doing  of  anything  expiree  upon  a  Sunday,  tucfa 
thing  may  be  done  on  the  day  next  following  which  it  not  a  holi- 
day. 

Under  the  Mattachuietts  Act,  a  peraon  who  fumithet  lumber 
at  a  certain  price  per  thoutand  feet  at  different  timet  under  an 
entire  contract  in  the  erecting  of  a  building,  loaet  hit  lien  if  he 
neglecti  to  file  hit  itatemeni  of  the  amount  due  him  within  thirty 
days  after  the  laat  item  it  fumithed  which  it  actually  uted  in 
the  erection  of  the  building.  In  thit  cate  the  latt  lot  of  lumber 
tent  wat  piled  up  in  the  building  and  not  uted.  Kemubtc  Fram- 
ing Co.  V.  Pickering.  (1886)  148  Matt.  80.  But  thit  decition  would 
not  be  followed  in  eome  provincea  of  Canada.  See  chapter  entitled 
"  The  Lien  of  the  Materialman,"  ante. 

Whether  the  latt  work  done  by  a  mechanic  wat  part  and  parcel 
of  the  original  job  or  not  dependt  upon  evidence  and  upon  the 
finding  of  that  fact  the  lien  dependt.  Holden  v.  Winalow.  18  Penn. 
160;  BartUtt  T.  Kingon.  19  Penn.  341. 

The  putting  up  of  a  wire  tcreen,  without  request  or  knowledge 
of  the  owner,  after  the  sub-contractor'e  contract  had  been  tub- 
itantially  finithed,  after  final  payment  had  been  demanded  and 
treated  ««  due  by  him,  doe?  not  operate  to  reviTe  a  liea,  the  right 
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I  i^*°  «^'*f"  we  concluded  m  to  the  eaiBeieiicy  of  the  com. 
pletioii  of  ihe  bmlding,  in  the  tbeenoe  of  fimud  or  mutake.  by  its 
•coeptance  bjr  the  architect  and  the  owner.  Oriental  HoM  Co  ▼ 
OriHim,  (1898)  80  L.  B.  A.  765. 

^5  l^,f**^'"r*-"~^°  *<V*  ^-  ff«»**»».  (WW),  unre- 
ported Walla«»,  Co.J.  (Halifax),  after  finding  M  a  fact  that  the 
plaintiff  cea«d  work  under  the  genuine  beUef  that  he  had  com- 
iJeted  his  contact,  the  belief  being  erroneous,  however,  because 
of  the  ^tiffs  misconstruction  of  the  contract,  thus  interprets 
^/w  "•^^*«°^V'-"It  i.  now  contended  by  defendant 

Li'S*"^'  «  *t"  "^  **»*  rob«H,u«it  remoTal  of  his  workmen 
oonstitutBd  an  "abandonment"  of  the  contract.  Counsel  for  de- 
fendant  argues  that  as  there  was  no  completion  there  must  have 
been  an  abandonment  in  view  of  the  foregoing  facts.    But  a  sitna- 

T  TV^'^^  7^'^^  ^""^^  '°"'^^«  *""»'  »  completion  nor  an 
abandoniAent  of  the  contract.    Plaintiff's  letter  was  due  to  an 

erroneous  construction  of  the  contract  Indeed,  instead  of  an  aban- 
donmMt  of  the  contract  his  letter  asserts  that  he  had  completed 
It.  and  he  subscQuently  acted  in  accordance  with  that  inaccurate 
MjBTtion.     FsuaDy  an  ab«,domnent  of  a  contract  takes^ 

or  otter  inability  to  continue  it,  or  by  his  suddenly  leaving  town  for 

^^r^^A  ",5  ^^"'"^  *•  «>»Pl*t.  tiie  contract  on  some 
^^ground^although  at  the  s«ne  time  «K»gniiing  that  the 
contract  wa.  not  completed.    The  word  "abandJnmimt"  in  tS 

a«>ertion  that  the  conti»ct  is  completed,  but  must  mean  a  refusal 
wwl  ^T""^  -dmitiedly  incomplete,  or  such  deliberate 
aeglect  to  continue  the  work  after  due  notice  or  request  from  t^ 
employer  as  would  be  equivalent  to  refusal     (6ee  !J«iZL  r 

the  present  case  no  rich  condition  arose.  I  therefore  dedde  tlutt 
the  contract  was  not  abandoned."  ^ 

Long  delay  in  completing  a  contract  ordinarily  would  be  a 
material  element  in  deciding  whether  tiie  contract  had  been  aban- 
doned.   This  together  witii  the  -ttent  of  the  nnflnidied  parti  of 

of  the  hen  claimant.    If,  m  addition,  a  time  had  been  fixed  for  the 
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completion  of  the  contrwt,  deUy  thereafter  might  be  •  significant 
fact.    Finer  v.  Bosan,  (1918)  281  Mats.  418. 

The  plaintiff  entered  into  a  contract  with  the  defendant  to 
funuA  the  neceeMiy  materiala  and  labor  for  tiH>  alteration  of  a 
building  It  waa  provided  that  upon  the  reftual,  neglect  or 
ailure  of  the  conti-actor  to  perform  being  certified  by  the  architect 
the  owner  might  after  three  days'  written  notice  to  the  contractor 
provide  any  such  Ubor  or  materials  and  deduct  the  cost  thereof  from 
any  money  due  or  to  become  due  under  the  contract,  and  also  tiiat 
If  the  architeot  should  certify  titat  such  refusal,  neglect  or  faUure 
was  suificient  ground  for  «uch  action,  the  owner  might  terminate 
the  contract  and  complete  the  work.  The  architect  having  furn- 
ished such  certificate,  it  was  held  that  the  plaintiffs  conduct 
amounted  to  such  an  abandonment  of  the  work  as  justified  the 
defendants  in  terminating  the  contract.  Midtown  Contracting  Co. 
T.  Ooldtitcker.  (1914)  165  N.  Y.  App.  Div.  264. 

(d)  "May  be  regitt»red."—A  mistake  of  the  registrar  in  con- 
nection witii  the  regisfa-ation  cannot  prejudice  the  claimant.  Get- 

(1876)  88  F.  C.  Q.  B.  2S6,  and  Ome  v.  Barstov.  (1900)  176 
Mass.  198. 

(e)  "  Ifo^sriols."— Materials  were  supplied  from  day  to  day 
nothing  being  said  as  to  the  particular  buUding  and  there  being 
no  express  contact.  Held,  tiiat  the  Uen  might  be  registered  at 
any  time  within  thirty  days  from  the  last  item.  In  the  absence  of 
appropriation  payment  on  running  account  to  be  credited  on  the 
first  Items  and  lien  might  be  claimed  for  balance.  Lindoo  v 
MartiH,  (1883)  8  C.  L.  T.  812.  See  BritUh  Columbia  Timber  Co. 
r.  Leberrff,  (1902)  22  C.  L.  T.  278.  See  also  Bobock  v.  Petera 
(1900)  18  Man.  184,  the  facte  in  which  are  stated  under  section 
TO  of  the  Manitoba  Lien  Act,  ante,  in  which  case  Chadvfich  ▼ 

n  ?T«**^."'  ^*'  "  ^»ti°«"i'*«d.  «»d  Morris  v.  Tharle.  24 
o.  K.  169,  followed.  8wnmer$  v.  Beard.  (1894)  24  0.  B.  641,  and 
Kettey  r.  MeKenne.  (1884)  1  Man.  169,  not  applicable. 

*  ^V%  ■  °»»*«"*^™*i»  confa^cte  t(  deUver  material  in  a  manu- 
factured fom,  the  contract  is  for  materials  only,  and  a  lien  can- 
not be  had  for  Ubor  performed  in  manufacturing  the  materials  as 
a  claun  for  labor.  Traeey  y.  Weiherett.  (1896)  165  Mass.  113; 
Donaker  v.  Boston,  (1879)  126  Mass.  309. 
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An  exiiting  building  whidj  is  lold  for  the  purpoae  of  conrti- 
tuting  part  of  a  larger  building  to  be  erected  may  be  considered 
materials  furnished  within  the  statute.    Selthn  t.  Melk$.  17  Cal. 

Where  materials  were  supidied  from  time  to  time  as  required, 
not  under  any  contract,  it  was  held  that  the  furnishing  of  each  lot 
of  goods  was  a  separate  transaction,  Ckadwick  v.  Hmter,  (1884) 
1  Man.  39  .  See  this  case  distinguidied  in  Robodt  v.  Peten.  (1900) 
18  Man.  124,  and  Morria  v.  Tkarle.  (1893)  U  0.  B.  169,  followed. 

A  claimant  who  has  supidied  material  to  be  used  in  the  erection 
of  a  building  under  a  contract  by  which  the  materials  were  to  be 
suK>lied  from  time  to  time  and.  has  filed  a  lien,  which  at  the  request 
of  the  owner  he  has  subsequently  discharged,  taking  instead  an 
order  upon  certain  moneys,  which  was  not  paid,  cannot,  upon 
supplying  further  material  under  his  contract  and  within  the  stat- 
utory period,  file  a  lien  for  the  total  amount  of  his  claim.  Wortmon 
T.  Frid-Letpit  Co.,  (1915)  33  W.  L.  B.  119  (Alta.). 

A  mechanics'  lien  is  enforceable  if  registered  within  the  statu- 
tory period  from  the  last  delivery  of  materials,  evea  though  the 
materials  last  delirered  may  never  have  been  used  in-tiie  construc- 
tion of  the  buUding,  if  they  were  furnished  for  the  purpose  of 
bemg  used  therein.  Kalbfleiaeh  v.  Hvrlev,  25  D.  L.  B.  469.  34 
0.  L.  B.  268.  ' 

When  a  contractor  working  for  several  owners  has  but  a  single 
contract  for  the  supply  of  materials  with  the  materialmen,  the 
time  of  filing  a  lien  by  the  latter  against  «n  owner  is  not  to  be 
measured  with  reference  to  the  duration  of  deliveries  under  the 
contract  between  tiie  materialman  and  the  coirtractor,  but  by  the 
completion  of  the  work  by  the  contractor  for  the  several  owners 
Re  Moorehouse  v.  Leake.  (1886)  13  0.  B.  290.  As  to  the  time 
within  which  a  sub-contractor  for  materials  must  register,  see 
Hall  v.  Hogg.  (1890)  20  0.  B.  13. 

Where  the  work  has  been  done  and  accepted  by  the  "  owner  "  it 
was  formerly  held  that  the  existence  of  trifling  defects  subsequently 
rectified  by  the  contractor  will  not  extend  the  time  until  thirty  days 
from  the  date  when  the  defects  were  rectified,  even  though  the  work 
was  accepted  on  the  understanding  that  the  defects  were  to  be 
remedied.  Makine  v.  Robinson.  (1884)  6  0.  B.  1 ;  KUboume  v.  Mc- 
Ewan.  6  W.  L.  B.  562;  Kelly  v.  McKenzie.  (1884)  1  Man.  169.  See 
also  NeQl  v.  Carroll.  28  Gr.  30,  afibrmed  28  Or.  339.  See  report 
as  to  this  case  in  Summers  v.  Beard.  (1894)  24  0.  B.  641.    But 
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Summen  v.  Beard  and  similar  caaes  are  now  treated  as  OTcr-ruled 

^i^  J-rf*^**  ^"*''  ^''■'  3®  ^'  C-  B-  «S8.  and  cases  cited  in 
Chapter  XII,  ante. 

But  in  a  number  of  recent  Massachusetts  cases  it  has  been 
held  that  where  the  last  work,  although  trifling  in  amount  and 
done  with  the  ulterior  purpose  of  saving  the  lien,  was  neverthe- 
less called  for  by  the  contract  which  had  been  treated  as  fuUy 
completed  at  an  earlier  date,  the  thirty  days  are  to  be  reckoned 
from  such  last  work.  Motse,  Waiiams  Co.  v.  Ellis.  (1899)  178 
Mass.  378,8prague  v.  McDougalh  (1899)  172  Mass.  553:  Mona- 
?i^"J*  ^^^^'^'  (1899)  173  Mass.  468;  Burrell  v.  Wav.  (1900) 
176  Mass.  164;  McLean  v.  Wiley.  (1900)  176  Mass.  833.  See  also 
D.  L.  Billing,  Co.  v.  Brand.  (1905)  187  Mass.  417,  and  Irwin  v 
Bmyon.  (1886)  4  Man.  L.  H.  10. 

(f)  "fiTemces."— This  word  used  here  and  in  section  6  is 
broad  enough  to  include  the  professional  work  of  an  architect  in 
drawing  plans  and  specifications,  or  the  work  of  an  engineer  in 
ftinushing  expert  calculations  in  respect  to  the  building  subse- 
quenUy  erected.    See  chapter,  "Who  May  Acquire  a  Lien,"  ante. 
(«)  "  Wage»."—%ee  section  2  (7),  ante. 
(h)  "  Upon  whote  cert%fieate."~The  certificate  of  an  archi- 
tect  in  a  dispute  between  the  buUding  owner  and  the  builder  is  no 
estopwl  in  aa  action  by  tiie  building  owner  against  the  architect 
tor  ii^iigence.    Badgley  r.  Dieksott.  (1886)  13  0.  A.  B   494- 
Rogers  r.  James,  (1891)  8  Times  L,  B.  67.  ^  ' 

A  person  who  has  delivered  materiak  to  the  contractor  loses 
his  hen  therefor,  as  against  the  twenty  per  cent  of  the  contract 
price  to  be  held  back  by  the  owner  from  the  contractor,  unless  he 
registers  his  lien  within  thirty  days  after  the  abandonment  of  the 
cratoact.  If  he  has  not  supplied  any  materials  to  the  contractor 
•fter  such  abandonment,  though  he  was  not  notiflted  of  it,  and  a 
dehve^  of  some  materials  for  use  in  the  buUding  to  the  owner  after 
such  abandonment,  in  exchange  for  some  of  the  materials  form- 
erly supphed  to  the  contractor,  will  not  have  the  effect  of  extending 
tiie  fame  for  regurtering  the  lien  for  the  materials  supplied  to  the 
contractor.   Brown  v.  Dunhill.  (1916)  26  Man.  L.  B  546 

Where  all  the  work  by  a  person  claiming  a  mechanics'  lien  is 
done,  or  all  the  materials  are  furnished,  under  one  entire  continuing 
contract,  although  at  different  times,  a  lien  claim  filed  within  the 
statutory  period  after  the  last  item  was  done  or  furnished  is 
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rafBdent  m  to  all  the  items;  and,  in  order  that  the  contract  may 
be  a  continuing  one  within  thia  mle  it  is  not  neoesaary  that  all 
the  work  or  matnriala  ahonld  be  ordered  at  one  time,  that  the 
imonnt  or  nature  of  wwk  or  materiala  should  be  determined  at  the 
time  of  the  first  order,  or  that  the  prices  should  be  then  agreed 
upon;  but  a  mere  general  agreement  to  furnish  labor  or  materials 
for  a  particular  building  or  improvement  is  sufficient  if  complied 
with.  Morru  t.  Tharh,  «4  0.  B.  159;  Whitloch  v.  Lonev,  (1917) 
8  W.  W.  R.  971,  87  D.  L.  R.  62  (Sask.)  See  also  Hunt  t.  Morrii. 
88  0.  L.  R.  346;  FUtt  T.  World  Cottttnietion,  16  D.  L.  R.  688. 

The  time  for  registration  does  not  begin  to  run  until  after 
the  completion  of  additional  work  necessary  for  the  full  perform- 
ance of  the  contract  Benton  y.  8mUh  S  Son,  (1916)  87  0.  L.  P. 
267,  81  D.  L.  B.  416;  Andtnon  v.  FortWiUiam,  86  D.  L.  R.  819, 
KMfleiBck  V.  Hurleif,  86  D.  L.  R.  469;  CoOmg  v.  SUmson,  10 
D.  L.  R.  697.  i, 

Work  performed  by  a  contractor  on  buildings  in  pursuance  of 
and  to  complete  his  contract,  after  the  date  fixed  for  completion, 
entitles  him  to  file  his  mechanics'  lien  within  the  statutory  limit 
of  time  as  from  the  performance  of  such  work,— even  if  the  work 
be  trifiii^  in  extent  or  value.  Brynjolfaon  v.  Oddton.  27  Man. 
L.  3.  890,  (1917)  1  W.  W.  ii.  1000,  38  D.  L.  H.  870. 

No  Uen  attaches  to  the  land  in  the  absence  of  evidence  that 
any  materials  fumidied  for  the  building  were  sui^lied  within  the 
statutory,  period  of  the  registration  of  the  li«i.  Compaigne  r 
Carver,  86  0.  L.  R.  882,  87  D.  L.  R.  76. 

The  obligation  of  the  owner  to  retain  a  statutory  percentage  of 
tte  value  of  the  work  and  materials  is  limited  to  the  period  of 
tiiirty  days  after  the  completion  or  abandonment  of  the  c<mtract 
by  the  contractor  with  whom  the  owner  had  contracted,  and  wher« 
such  contractor  had  abandoned  the  work  uncompleted  and  the 
owner  had  to  pay  more  than  the  balance  of  the  contraui  price  to 
finish  it,  a  sub-contractor  filing  his  daim  more  than  thirty  days 
after  the  principal  contractor's  abandonment  alttiou^  within  thirty 
days  of  his  own  last  work  on  the  building,  has  no  lien,  if  nothing 
tiien  remained  due  the  principal  ocmtractor.  Brooke  v.  Mundv 
16  D.  L.  R.  119.  ^' 
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S8.  Iq^  cf  Uau^ETeiy  lien  for  which  *  claim  is  not  reg- 
utered  diaU  AbMlntely  oeue  to  exist  on  the  expiration  of  the  time 
hereinbefore  Umited  for  the  regisuation  thereof  nnlear  in  the 
meuitime  an  action  ia  commenced  to  realize  the  daim,  or  in  which 
the  claim  may  be  realised  under  the  provisions  of  this  Act,  and  a 
certificate  thereof  is  registered  in  the  registry  office  in  which  the 
claim  for  Uen  might  have  been  r^pstered.  10  Edw.  VII.  c  69 
•.83. 

(a) . "  For  whUA  a  Oaim  i$  not  re^Sf»i."— Under  the  present 
Act  the  cases  of  Burnit  v.  Bmikan,  (1877)  86  Gr.  188,  and  Ntitt 
V.  Carrol.  (1880)  28  Gr.  30, 339,  and  see  BUchie  v.  Orundy.  (1891) 
7  Man.  632,  are  no  longer  applicable  in  this  connection,  as  an 
action  can  now  be  commenced  and  a  lit  pendms  registered  before 
tte  penod  of  credit  has  expired.  See  section  28.  See  Bobock  ▼ 
Pettrt,  (1900)  13  Man.  124. 

(b)  "An  action  it  commeneed."—i.e.,  by  any  lienholder.    See 

mton,  (1877)  28  Gr.  448;  McPk«rton  v.  Oedgt,  (1883)  4  0.  B. 

In  an  action  brought  against  the  boUder  and  owner  the  plain- 
faff  most  show  that  his  right  of  action  was  complete  at  the  time 
the  action  was  commenced.   Titvt  v.  Ouim,  (1903)  69  N.  J.  L  410 

The  period  of  ninety  days,  limited  by  secoon  21  of  the 
Mechamcs^  Lien  Act,  (1887)  for  the  commencement  of  proceed- 
uiiis  to  enforce  the  lien  applies  to  an  action  or  proceeding  agamst  a 
mortgagee  or  other  person  claiming  an  interest  in  the  lands,  and 
that  whether  proceedings  have  or  have  not  been  taken  aninst  the 
owner  inthm  tiie  ninety  days.  The  plaintiffr,  assignees  of  a 
metoics'  hen,  brought  an  action  against  the  owner  and  a  prior 
mortgagee  but  this  action  was  dismissed  as  against  the  mortoagee 
for  want  of  prosecution.    Having  succeeded  in  obtaining  a  juL- 

Stf  J?^  ^S?X  *?*"  "*°  "  "S*^  *^«  ownerTtt^  brought 
ttis  Mtion  after  the  lapse  of  more  than  ninety  days  from  filing  their 
nen  to  obtam  a  declaration  of  priority  over  the  prior  moriffasee 
to  he  extent  that  the  work  incre««d  the  selling  value  of  thelS^ 
uew,  reversing  the  judgment  in  8  0.  R.  183,  that  the  lien  had 
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oeMed  to  exitt  u  tfuiut  th«  mortgigM.  Amir  of  MoMrtal  ▼. 
fTa^wf,  (1884)  10  A.  B.  6»f ;  •.c,  S»  Or.  81».  S«6  Cok  T.  Halt, 
(1888)  18  P.  B.  684;  18  P.  R.  100;  K0Jf«r  v.  MUUr.  (1890)  10 
C.  L.  T.  90,  and  McGwirl  T.  FUteher,  (1889)  8  T«rr.  L.  B.  187. 
in  wfaidi  caW  Cole  v.  Hall,  $upm,  is  criticised. 

In  an  acfion  under  a  former  Act  by  lienhcdders  to  enforoe  their 
lien  it  waa  held  that  it  ii  not  neceaiary  to  make  other  holders 
of  registered  liens  parties  in  the  first  instance  in.  order  to  attack 
their  statu  as  lienhdders;  but  this  can  be  done  when  they  are 
added  as  def^dants  in  the  Master's  dBce.  Hall  v.  Hogg.  (1890) 
14  P.  R.  45. 

(c) ."  An  action  is  commenced  to  realize  the  claim." — In  David- 
ton  T.  Compbea.  (1888)  1  Man.  260,  the  biU  aUeged  a  contract 
with  defendant,  C,  for  the  performance  of  certain  work  in  the 
erection  of  a  building  upon  land  of  C.  By  amendment  made  after 
the  time  for  filing  the  bill  ha4  lapsed,  the  plaintiffs  alleged  that 
their  contract  was  with  the  defendants  K.  and  McD.,  who  had  con- 
tracted with  C.  for  the  erection  of  the  whole  building,  thus  chang- 
ing their  position  from  contractors  to  sub-contractors.  No  new 
certificate  of  h§  pendens  was  filed.  Held,  that  the  plaintiff  could 
not  rely  upon  the  original  bill  and  certificate  of  Its  pendent.  The 
case  might  be  different  if  formal  amendments  were  made,  but  the 
course  taken  in  the  present  proceedings,  if  sanctioned,  would  be 
introducing  by  amendment  an  entirely  new  cause  of  action  after 
ttie  expiration  of  the  period  for  commencing  their  suit.  "  If  the 
lien  ceased  to  exist  in  consequence  of  the  plaintiffs  not  filing  a  bill 
upon  their  real  contract,  it  could  not  be  i«TiTed  by  a  failure  to 
|dead  properly,  and  the  plaintiffs  ought  not  thereby  to  acquire 
rights  which  they  had  not  when  the  bill  was  amended,"  per  Killam, 
J.    See  Cole  y.  Hall,  cited  supra. 

The  "owner,"  and  also  the  person  liable  on  the  conmact 
under  which  the  plaintiff  claims,  should  both  be  made  defendiints 
(See  Wood  v.  Stringer.  20  0.  R.  148),  and  also  a  prior  mortga^^ee 
where  reUef  is  sought  against  him  under  section  8.  Bank  of  Mont- 
real V.  Haffner.  29  Or.  319;  (1884)  10  A.  R.  592.  See  also  notes 
under  section  81,  "  Parties." 

(d)  "A  certificate  thereof."— Far  form  of  certificate  for  regis- 
tration, see  Appendix. 

(e)  "Dulff  regietered."  —  For  cases  in  relation  to  errors  of 
registrar  in  indexing  or  omitting  to  index  instruments,  see  section 
M. 
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A*  to  what  coiutitiitM  mifficient  ngiitration  of  lit  tttnimu  ^ 

H  (1 )  Wkttltoi  to  OMi.  If  wfirtmd  ud  Mt  prooMM 
upjm^Ereiy  Uen  for  which  .  cUim  h«  been  regirtered  duU 
absolutely  oe«e  to  eziat  on  the  expiration  of  ninety  day,  after  the 
work  or  •ervice  has  been  completed  or  materials  have  been  fur- 
nuhed  or  placed,  or  after  the  expiry  of  the  period  of  credit,  where 
such  period  is  mentioned  in  the  claim  for  lien  registered,  or  in  the 
cases  provided  for  by  subjection  6  of  section  28,  on  tiie  expira- 
tion of  tiiirty  days  from  the  regisfaration  of  the  claito,  unle«  in 
the  meuitime  an  action  is  commenced  to  reali«  the  claim  or  in 
wluch  the  claim  may  be  realised  under  the  prorisions  of  this  Act 
•^certificate  is  registered  as  provided  by  the  next  preceding 

(8)  VMMBity  for  mewtU- Where  tiie  period  of  credit  men- 
tioned  m  the  claim  for  lien  registered  has  not  expired,  it  shaU 
nevertheless  cease  to  have  any  effect  on  tiie  expiration  of  six  montiis 
from  the  registration  or  any  re-registration  thereof  if  tiie  claim  is 
not  again  registered  witiiin  tiut  period,  unless  in  the  meantime  an 
•ction  IS  commenced  and  a  certificate  thereof  has  been  registered 
M  provided  by  sub-section  1.    10  Edw.  VII.  c.  69,  s.  24. 

Any  proceeding  taken  during  the  existence  of  a  lien,  is  within 
tte  meamng  of  tiie  words  «  unless  in  the  meantime  a^  action  is 
commenced,'  tiie  words  "in  the  meantime"  being  held  to  mean 
tny  time  before  the  hen  ceases  to  exist. 

Where  a  lienholder  had  registered  a  claim  of  lien  and  iudg- 
v^t  in  the  action  had  been  delivered,  but  not  signed,  a  lienholder 
who  registered  his  hen  after  the  judgment  was  delivered  may  be 
let  in  to  prove  his  claim  on  payment  of  his  own  costs  of  tiie  ap- 
plication    Eadxe-DougloB  v.  Hitch  &  Co.,  (1912)  9  D.  L.  R.  239 

(a)  Regt8tered."—When  a  contractor  working  for  several 
owners  has  but  a  single  contract  for  tiie  supply  of  materials  witii 
tiie  materialman  tiie  time  of, filing  a  lien  by  tiie  latter  against  an 
owner  is  not  to  be  measured  with  reference  to  the  duration  of 
deliveries  under  tiie  contract  between  the  materialman  and  tiie 
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oontnctor,  but  by  tlw  ooripI«tion  of  the  woric  \ij  the  ooptnctor 
for  the  amnl  owaen.  B«  Moortkouu  t.  Imk$,  (1886)  18  0.  B. 
ISO;  bat  tbt  tiiM  for  ragistnttioa  of  a  mib-oontraetor^  licit  or  the 
bnngiag  of  an  action  to  enforot  it  if  not  eztondad  by  any  delay 
on  Out  part  of  the  ctmtractor  or  lab-oontractor  to  whom  the  mar 
teriali  are  inpplied  in  actually  placing  them  on  the  premieee. 
Thna  where  merchants  rapplied  materiale  to  the  contractor  for 
certain  boildingt  and  it  appeared  tiiat  there  wae  no  contract  for 
the  placing  of  theee  materikU  vpon  the  property,  the  laet  of  them 
being  bought  by  the  contractor  from  the  merduuite  on  38nd 
November  and  l^  him  placed  in  the  building  on  the  88rd  Novem- 
ber, it  wae  held  that  the  time  for  regiatering  the  daim  of  lien 
under  eection  81  of  tiie  Statate  of  1877  begui  to  mn  from  the 
SSnd  of  November.    Hott  ▼.  Hogg,  (1880)  20  0.  B.  18. 

(b)  "Shall  abtoluM]/  e$at«  to  esrift."— An  action  waa  begun 
to  enforce  a  lien  againtt  M.,  the  person  for  whom  the  work  was 
done,  and  at  that  time  the  owner.  The  action  waa  begun  within 
the  ninety  days,  but  after  advances  by  M.  to  C,  plaintiff  obtained 
«x  pttrt*  order  adding  C.  after  expiry  of  tiie  ninety  ^sj§.  Order 
set  aaide  aa  no  right  of  action  againat  C.  after  expiry  <rf  ninety 
days,  and  action  diamiaaed  against  C.  and  Its  pmtdtiu  against  him 
vacated.  Bank  of  Montr«al  ▼.  Hafintr,  10  ▲.  B.  588  followed. 
Ktfftr  T.  Millar,  (1890)  10  C.  L.  T.  90. 

(c)  "The  expUj  of  ih$  period  of  eredU."—Saa  Bvrritt  y. 
Benihan,  (1877)  8S  Or.  188;  Haggerty  T.  Qrmi,  (1898)  8  B.  C. 
B.  178,  and  sections  85  and  88. 

(d)  "An  action  ii  commenced  to  reali$e  the  dmm"—Tvnaa» 
who  have  registered  lifns  but  have  taken  no  prooeedinga  to  realise 
them  cannot  have  the  benefit  of  proceedings  taken  by  otiier  persons  to 
enforce  liens  against  the  same  land  where  the  liens  of  such  other 
persons  are  not  enforceable.  Re  Seat  v.  Woods,  (1898)  83  O.  B. 
474.  A  defence  filed  by  a  lienholder  within  the  period  mentioned 
in  the  Act,  in  an  action  by  the  owner  of  the  property  to  set  aaide  a 
lien  ia  not  a  proceeding  "to  realise  the  daim"  within  the  mean- 
ing of  section  23  of  the  Act,  though  a  counterclaim  if  properly 
framed  and  a  certificate  thereof  duly  r^^red  might  Sr-  McNa- 
mam  t,  Kirkland.  (1891)  18  A.  B.  871 

(e)  "//  the  daim  i»  not  again  re^ersd."— Be-registration 
is  unnecessary  if  proceedings  are  taken  under  section  28. 

The  ninety  days  allowed  by  this  section  for  commencing  an 
action  to  realize  a  daim  are  not  to  be  computed  exdusivdy  of 
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m«to»U  in  mpwrt  of  which  th«  plaintift  clwwT.  iL  w«I 

«  «ml  Witt  riUd,  il  M«u.   Butta«m.to^Xtoli^ 
•  5~  1.  iiot  to  infad  «  dl,  tat  it  i,  tt.  toiSif!L^L!rtr? 

^  CM.0  to  enrt  upon  the  expiration  of  ninety  day  after  the 
^or  ^,0.  hM  been  completed  or  materiaU  fnmid^ed  « 
^  «de«  m  the  nu«ntin.e  an  action  i.  conunenced  and  TZ 
tril^te^ereofregirtered  a.  provided  by  action  23.    10  Edw.  VU 

«*d  JS^^^d^*' "-*»  -*«  -«i«  --tion  88  (a)  and 

^1-i  *^  'O'k  h«  been  done  and  acceptST/S^ 
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"owntr"  tb*  exiftoiiet  of  trifling  dafcoU  nibMqiiaitly  netUUd 
bgr  tht  Gootnetor  will  not  Mtnid  tht  tia*  ontil  thirty  dajt  from 
tke  dat*  whtn  th*  dafoet  wm  netiflad,  •vn  tboa^  tb*  woric  wm 
■ooeptcd  on  the  ondtntuiding  tlat  tiit  dafwt  wm  to  be  nnediod. 
Makin  t.  BobiMtm,  (1884)  6  0.  B.  1 ;  Jr«%  r.  MtKmm,  (1884) 
1  Man.  169.  8m  nferatc*  to  Nmil  r.  CmrrtU,  mUt,  p.  6,  iriiidi 
esM  ia  inaeoanttdy  reportad  in  88  Gr.  889.  Sm  note  muBBUuriiing 
Irwin  T.  Btfikon.  (1886)  4  Mn.  10,  .onto.  Tho  cMe  of  ^««I  ▼. 
Camtt  it  now  treatod  a*  orerrakd.  Sao  ohaptar  "  Computinf  tba 
Statutory  Time,"  aii<«. 

Where  the  ninety  dayi  linoe  the  eraipletion  of  the  work  had 
expired,  the  Conrt  cannot  aniit  the  lieadndder  by  penniiaion  to 
file  an  affidavit  ntme  pro  <imi«.  Lrnnon  ▼.  Femif,  (1916)  10  O. 
W.  N.  88. 

t6.  iMignant  «r  da«th  «f  UaOaUarv— The  right  of  a  Uan- 
holder  may  be  aiiigned  by  an  inatninant  in  writing  and,  if  not 
aaaigned,  npon  hii  death  shall  paea  to  hia  peraonal  repraaantatJTa. 
10  Edw.  VII.  e.  69,  a.  86. 

A  bank  holding  an  aaiignmeilt  of  the  balance  of  the  contract 
price  owing  by  the  owner  to  the  principal  contractor  has  a  .sof- 
fident  intereat  to  be  added  a  party  defendant  in  a  meehaaici'  lien 
actiMi.  Domll  y.  Camp6«{l,  (1916)  88  B.  C.  B.  684,  87  D.  L.  B. 
48S,  84  W.  L.  R.  367. 

It  is  doabtfnl  whether  there  can  be  an  assignment  of  a  part 
of  a  claim  so  as  to  entitle  the  assignee  to  maintain  an  action  for 
the  recovery  of  such  part  from  the  debtor  under  section  58  (6)  of 
the  Judicature  Act  (Out.).  The  Court  of  Appeal  favored  tlM 
view  presented  in  Foritr  t.  Boisr,  (1910)  8  E.  B.  686,  in  prefer- 
ence to  the  earlier  case  of  Skipptr  t.  HMowoji,  (1910)  8  K.  B. 
680.  Stamam  T.  Canadim  Sttrntrt  Co.,  (1911)  18  0.  W.  B.  66; 
8  0.  W.  N.  676. 

(a)  "  Tht  right  of  a  JtenAoIdsr  may  ho  ttoignod." — ^A  eounter- 
idaim  or  set-off  is  available  against  the  assignee.  Lawroneo  t. 
Congregational  Church,  (1900)  164  N.  T.  App.  116.  A  defect 
of  parties  to  an  action  by  an  assignee,  arising  from  the  failure 
to  join  a  prior  assignee,  to  whose  assignment  plaintifPs  assign- 
ment was  expressly  subject,  is  waived  where  the  attmtion  of  the 
trial  court  is  not  directed  to  the  point  at  the  trial  Tb.    See  tiUs 


•••n*dJ«dk!rtioiiofth.righttopwmiitoUrSl«i.  STSo 
Jf».r.  ▼.  Dugm.  (1901)  179  Mm..  188,  .ad  B^kim,  t.  JTaMT 
A«MM  Co..  (1904)  178  N.  Y.  App.  f  8«.    Uiutor  a  gram^  «2Il! 

^wSS^  "d  pjroTid^I  nttterial.  «.d  toward,  tho  oNcUon  of 
•  bnU^  for  which  mmmjt  are  d«  or  to  hmxmt  dot  to  him. 
the  a-igiM.  takM  inch  moneys,  rabjact  to  liana  fll«d  hy  Uboiw^ 
m«*ani«,  materialmen  or  rab^ntraetora.  rabjeet  to  the  aaaian 
mwt  and  within  tha  ninety  days  praaeribMl  by  Si  atatate    jHm 

nja  of  «l«fan  bafow  aiuig  li«,,  mo  WUKam,  r.  If •<*»«,«..  (iS5) 
178  MMH89  8-  alw  WU„  r.  Cannril^,  (1901)  IW  Mai! 
^'  «  -  *"•*  conatittttea  an  eqoitable  aaiignmtnt  tea  Fan 
KannettR^olving  Door  Co.  r.  AHor,  119  App.  Wt.  (NT)  fli 

w. i'Sfw?*^ **' ■"^*°™°*' "^ ^'^^ ^- J"'««»*»w«»-  (mt )  n 

A  mechaaie  haring  a  claim  for  the  enction  of  bmldinn  ondar 
a  contract  a-dgned  hie  claim  to  tha  plaintiff  to  .ecure^SBeT  dne 
to  ^  platotii^and  the  plaintiff  for  the  purpoeTTliS  tS 
mediamc  to  regiater  under  the  Act  re-aarignad  tohim.  BridTthat 
•«^»-^««Bia«t  enabled  the  mechanic  to  mak.  the  claim  fo, 

T.  rnOmnt*.  (1878)  89  Gr.  848. 

riJ^J^*?  T^  Z^  ^  '°*  "  performed,  and  an  aa- 

«gnin«t  of  the  claim  after  the  work  ia  done  carria.  the  lien  wilh 
It    W^imf  T.  CoiMwHy,  (1901)  179  Maai.  380. 

•T.  (1)  INaainia  «f  Baiu-A  lien  may  be  diicharged  try  a 
receipt  dgned  hy  the  claimant,  or  hia  agent  duly  aothoriaed  in 
writing,  acknowledging  payinent,  and  verified  by  aflidaTit  and 
r^iatered. 

<«)  lifiitrattau— The  receipt  ahaO  be  nombend  and  entered 
hke  other  inatmmente,  bat  ahall  not  be  copied  in  any  regiatiy 
book,  and  there  ahall  be  enteuad  againat  the  entry  of  the  Kan  to 
which  the  diMdiarge  relatea  the  word  "diteharged"  and  the  regie- 
tration  number  of  aadi  discharge. 

^'^  ■w^The  fee  ehaU  be  &«  eaaa  »»  Ua  i^fsteiag  a  datm. 
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(4) 

—Upon  ^iMtioa  Um  oonrt,  jnd(«  or  oOonr  hovi«(  JvMietioB 
to  try  u  action  to  rMtliM  o  Ikn,  auj  oUow  Moority  for  m  faj. 
Mat  into  ooort  of  tho  amoont  of  tho  daia,  and  ma}  thoionpoo 
wdar  that  tho  rogirtration  of  tho  Uan  bo  vaoatad  or  may  vaeato 
tho  rogjotration  apon  any  othor  gronnd  and  a  oortifloato  of  tha 
ocdor  nay  bo  rogiatorad. 


(6)  Whnnotioaaf  aipliaa«iaatovMBtoaalio«iiiito^Whon 
tha  MTtifloata  raquirod  by  Motion  S8  or  84  hat  not  ban  ragiatand 
within  tha  praaeribad  tima,  and  an  ^plieation  ia  mada  to  vaoata 
tha  ragiatntion  of  a  daim  for  Uan  aftar  tho  tino  for  ragiatration 
of  the  oartificata  raqoirtd  by  aaetiona  tS,  M  or  S5,  tho  ordar  vaeat- 
bg  tha  Uan  may  ba  mada  az  parta  npon  producti<»  of  tha  oartifl- 
cata  of  the  proper  ragiatrar  certifying  the  faeti  entitling  the  ^pU- 
«ant  to  rach  order.    10  Edw.  VII.,  c  69,  a.  «7. 

*  If  any  one  affected  by  the  regiatration  of  a  lien  deauaa  to 
take  advantage  of  the  ceaaer  thereof  by  reann  of  the  proviaiona  of 
aeotiona  88,  84  or  85,  he  may  apply  ax  parte  under  lectioii  87, 
aab-aection  0  to  noata  tha  ragiabation  of  the  oertiflcate  of  lii 
ftnimu;  and  if  he  ia  anoceeafnl  the  Uen  itaelf  may  be  diadiarged. 
In  aach  a  caae  there  ia  no  trial,  and  no  judgment  can  be  pro- 
nounced. But  where  the  queetion  ia  left  to  be  tried,  the  proviaiona 
of  lection  49  apply,  and  a  judgment  for  the  amount  properly  due 
may  be  had,  althoufl^  no  lien  ia  eataUiabed."  Ktmdier  r.  B»m- 
ttodt,  88  O.  L.  B.  851,  88  D.  L.  B.  475,  per  Hodgina,  JJL 

(a)  "A  rwatp(.''-.Any  form  of  receipt  which  M^owledgea 
payment  of  a  apadfled  claim  and  ia  Terilled  by  aiBdavit  awom  be- 
fore a  commiaaioner  ia  anlBdent,  if  legiatered. 

{h)  -Or  kit  ogtHi  didy  tmthoriatd  in  w^ng."—li  is  deeir- 
able  to  regiater  alw  the  written  authority  of  the  ag«ni 

(c)  "  Comi  or  judge  or  offieor/'—TheK  tribunalt  are  deaig- 
nated  m  aection  34.    See  as  to  awarding  cost*,  section  44. 

An  order,  in  Chambers,  waa  gnnted,  Tacating,  upon  payment 
mte  Court  of  $8,787.88,  two  mechanics'  Uens  registeied  by  the 
defendants  against  interests  in  certain  lands  in  Toronto.  On 
an^al  the  Court  directed  that  the  money  paid  into  Court  in  this 
action  be  transferred  to  the  credit  of  the  proceeding  commenced 
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ttBdw  thia  Act;  OM  of  th*  U«iM  h»Tiiiff  hma  extinfuidMd  br  mv. 
I!I!ir^il5!J*T?"  fi  *•*  "^y  »»**  *»*»  ^^"^  •pplio.Me  to  tb^t 

W«iwi  mortiMg*  bed  tdTUiCMl  monqr  to  pey  off  prior  mortoiM 
•ad  for  unproTMMiit  when  lira  AImI  and  action  bagnn.  Mori 
gigwa  ware  not  niadc  partiaa.  Mortgagaaa  notiflad  lianboldm 
and  aold  ondar  mortgaga  and  appliad  for  ordar  racatinc  ragiatrr 
of  hana  and  lis  pmtdM$.  Order  granted  mortgagaaa  to  pv  tba 
rorplna  procaeda  into  court  where  it  conld  be  applied  for  ^  li«n- 
boldm.   Fmn  r.  MUUr,  (18W)  10  C.  L.  T.  88,  W  C.  L.  J.  65. 

IMendant  wu  aole  owner  of  lota  corered  by  plainUffa'  lien  at 
the  tune  tiie  contract  vaa  made.  Later,  defendant  aold  part  of  the 
landa  without  notice  to  pUintiffa.  PUintiffe  regiatered  certificatoa 
of  lion  and  Iw  ptmd^tu  againat  all  the  property.  Defendant* a  motion 
to  tracate  the  regiatiy  wu  diamiaaad.  Ontmio  lAnu  AmoeiaiUm  r. 
Ofimwood,  (1910)  S2  0.  K  H.  17.  -wci««h.  t. 

By  ih»  Und  Titlea  Act,  chapter  S8  of  the  Statatoa  of  Ontario, 
•wtion  67,  .It  ia  profid^  that  on  ita  appearing  to  the  aatiaf action 
of  the  proper  Haater  of  Titlea  that  a  Uen  under  the  Meehanica'  and 
Wage-eamera'  Lien  Act  baa  ceaaed  to  eziat.  the  Maator  may  make 
an  eaijj  accordingly,  or  an  ratry  cancelling  the  claim:  and  the 
land  aflictodahaU  thereby  be  releaaedfromttedaim. 

Where  a  lien  baa  been  itled  by  a  partaanhip,  ai«a  though  it  ba 
trading  under  the  name  of  what  purporte  to  be  an  incorporated  com- 
pany,  the  Begutrar  ia  juatified  in  inaiatinK  that  a  diacbaige  of  the 
*u^  T^^  by  aU  the  partners,  or  aome  one  duly  anthoriied 
on  their  behalf,  and  that  proof  be  given  him  of  the  compoeition  of 
t^  partnership.  B,  l^md  TUU,  Act;  B*  }fechanie*  I^n  Act, 
(Saak.),  (1918)  1  W.  W.  B.  411. 

B»FioT  Of  Tixnro  Sbcdiitt  ob  Extikdiko  Tnci, 

m.  (1)  Uaet  g«Mrally.-The  taking  of  any  security  for,  or 
the  acceptance  of  any  promissory  note  or  bill  of  exchange  for,  or 
the  taking  of  any  acknowledgment  of  the  claim,  or  the  giving  of 
time  for  the  payment  thereof,  or  the  taking  of  any  proceedings  for 
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tlM   novmy,   or  tht  neoraij  of  •  pmonal  jadgawnt  for  tbt 
flltfin,  dudl  not  mngt,  vaivi,  pi^,  aatitfy,  pr^ndice  or  dMtnj 


the  Ilea  nolfl 
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the  daiaMat  tgnm  in  writing  that  it  dudl  hwn 


(t)  Wkff*  ftrM-of  oNiit  aat  «|ii«l.^Whei!«  any  nidi 
promiMoiy  not*  or  bill  of  exdiange  haa  been  negotiated  the  lien- 
holder  diall  not  therebjr  loae  hit  lien  if,  at  the  time  of  bringing  hia 
action  to  enforce  it^  ct  where  an  action  ia  broo^t  bj  another  lien- 
holder,  he  ia,  at  the  time  of  profing  hia  daim  in  each  action,  the 
holder  of  mdi  proouMory  note  or  Mil  of  exdiange. 

(1)  Hm  far  Magtaff  Mtiaa  Ml  aitaiiad^Nothing  in  anb- 
aeotion  8  diall  eztmd  the  tiiM  limited  Iqr  tiiia  Act  for  bringing 
the  action  to  oiforee  the  lien. 


(4)  TbM  far  hrlagiaf  aatiMi  hy  jmrnm  wha  gavt  time  f« 
payattt^-A  peraon  who  haa  eztendad  tiie  time  fm  fajnmat  of 
a  claim  for  which  he  haa  a  lien,  to  obtain  the  benefit  of  tiiia  aeetioa, 
diall  commence  an  action  to  enforce  radi  lien  within  the  time 
preacribed  by  thia  Act,  and  diall  ragiater  a  certificate  aa  reqoired 
by  aectioaa  M,  S4  or  U,  bat  no  fnrthar  procaadinga  ahall  be  taken 
in  tiis  action  vnial  the  eipiiatien  of  andi  eztenaion  of  time.  10 
Bdw.  VII.  c  09,  a.  tS. 

(a)  "Tkt  taking  of  any  MCMnV'— The  taking  of  Mcarity, 
note  or  acknowledgment  or  the  ginng  of  time,  deatr^  the  lien  if 
the  lien-holder  naglecti  to  procMd  to  anforae  hia  lien  within  the 
time  limited  hj  aectiona  88,  S4  and  S8. 

A  lien  loat  by  taking  a  promiaMwy  note  ii  not  reriTed  npon  dia- 
hoaw  thereof.  Btbnondi  t.  Tiemm.  (1891)  8  B.  C.  B.  88,  81  S. 
C.  B.  406.  Thiaoaae  haa  now  no  aniUeation  in  Ontario  owing  to  the 
proTinoni  of  thia  aection.  See  Broolu-Samftrd  Bmrdwan  Co.  t. 
TelitrConttrwtum  Co.,  (1910)  17  0.  W.  B.  167,  88  0.  L.  B.  176. 

Withont  this  aection  it  would  be  a  qnaation  of  fact  in  every 
caae  whether  the  note  waa  taken  in  payment  of  the  aoeoont  CoMp 
T.  Wmnr,  (1886)  141  Mam.  880;  Jonat  t.  Shmthan.  4  Watti  * 
Sag.  (Pa.)  8S7.  If  the  note  waa  taken  in  payment  the  lien  waa 
gone.    If  tiie  note  waa  not  taken  in  payment  it  amomita  to  no 
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w»lTer  of  the  lien.  Edwards  T.  Dtrriduon,  (1M9)  28  N.  J.  L. 
W;  JoMa  T.  M99rm,  (ie»8)  74  N.  Y.  109,  9t  N.  Y.  Supp.  68; 
Lmnmm  t.  Bitbm;  (189fi)  98  N.  Y.  477,  88  N.  Y.  Supp.  189. 
The  other  proTieione  of  the  Act  miut  be  complied  with  eren  if  it 
imolree  taking  proceeding!  to  enforce  the  lien  before  the  mttnr- 
ity  of  the  note,  in  iHiich  caae  it  seems  that  proceedings  nuy  be  taken 
within  the  time,  subject,  possibly,  to  being  stayed  until  after  the 
maturity  of  the  note. 

After  the  note  has  been  negotiated  the  debt  then  becomes  due 
to  a  third  parly  and  the  original  creditor  becomes  a  guarantor  of 
payment  of  the  debt.  While  the  note  is  in  the  hands  of  a  third 
party  no  proceedings  can  be  taken  to  enforce  the  lien.  If  the  lien 
claimant  pays  the  note  and  is  the  holder  of  the  note  at  the  time  he 
begins  proceedings  the  fact  of  his  baring  negotiated  the  note  will 
not  take  away  his  lien. 

The  forgoing  proposition,  contained  in  the  first  edition  oif  this 
treatise,  is  quoted  appro?ingly  in  Swoiuun  y.  Molliton,  (1907)  6 
W.  L.  B.  678,  and  Brootu-Smnford  Co.  v.  TheodortTtlitr  Comt. 
Co.,  (1910)  19  O.  L.  B.  808. 

See  also  MoLean  v.  WUog,  (1900)  176  Mass.  833;  Brewer  Co. 
▼.  B.  S  A.  B.  B.  Co..  (1901)  179  Mass.  888. 

There  is  a  conflict  in  Que  decisions  as  to  the  prorision  in  this 
section  in  its  application  to  promissory  notes  when  discounted. 
See  iStfOfwon  t.  Molliton.  (1907)  6  W.  L.  B.  678,  in  which  tiie 
decision  in  Bdnumdt  t.  Tirnian.  tnfru.  is  distinguished,  and  the 
decisions  in  NatwMi  Supplf  Co.  r.  EorrMn.  16  Man.  L.  B.  478, 
and  Arbutknot  Co.  t.  Wi$ntipeg  Mfg.  Co..  16  Mao.  L.  B.  401,  were 
questioned.  See  also  Cougklan  v.  NtUiontU  Conttruetion  Co..  14 
B.  C.  B.  339,  holding  that  where  promissory  notes  had  been  re- 
ceived and  discounted  hj  the  lienholder  for  the  materials  supplied, 
the  lien  was  not  thereby  waived.  See  also  CMts  v.  Moore.  1  Alta. 
L.B.  49. 

Se.  iMviBg  claim  im  aatios  by  aiothsr  Umkdder.— Where  the 
period  of  credit  in  rsepect  of  a  claim  has  not  eacpired,  or  where 
tiMve  has  beat  an  extension  of  time  for  payment  of  the  claim,  the 
lienholder  may  nevertheless,  if  an  action  is  commenced  by  any 
other  person  to  enforce  a  lien  against  the  same  property,  prove 
and  obtain  payment  of  his  claim  in  such  action  as  if  the  period  of 
credit  pr  the  extended  time  had  expired.  10  Edw.  VII.  c.  69,  s.  89. 
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^■1    * 


LnDrKoums'  Bmr  xo  IirioBiunoir. 
la  (1)  XiMholdtt'i  ligkt  to  iateM«i«  Am  owmt  m  to 
t»  «f  ««t»ot-Aiij  UnhoUff  my  at  any  tine  40amiA  of 

m.ten.1 «  or  u  to  be  perfomrf  or  ft«iA«l  or  pl«»d,  «nd  if  Budi 

owner  or  hi,  ^t  do- iKrt,  it  ti.  ti^  ^  ««h  denund  or  within 
.  i«uon^le  tune  th«r«ft«,  iafom  the  pe»e.  making  nxch  de- 

»md  of  th.  t«m.  fli  ««sh  ooBtnwt  or  .g«««mt,  «d  the  Mio«t 
due  and  onpud  upon  each  oootract  or  agreement,  or  if  he  know- 

uigly  f^y  .tof.  the  t«n.  of  the  oootr^rt  or  agreement,  or  the 
amount  due  or  «np«d  thereon,  and  if  the  perwn  daiming  the  lien 
■uetain.  toe.  by  rea«m  of  «,ch  rrfnwl'br  neglect  or  falM  rtatement. 
the  o™  dull  be  liable  to  him  in  «i  action  therefor  for  the 
amount  of  nich  loea. 

(«)  Ofiw  for  te^MtiM  of  entnet  by  lia»Mte«^The 
court,  judge,  or  officer  hating  juriadiction  to  try  an  action  to 

wiOiae  •  hen  may,  on  a  summary  appUcation  at  any  time  before  or 
•ftor  an  action  ia  commenced  for  the  enforcement  of  euch  lien. 
i««k«  tt  order  requiring  the  owner  or  hi.  agent  to  produce  J2 
•Uow  any  l»nholder  to  inapect  any  «ch  contract  or  agreement 
«ponmhtor«.a.toco.t.uhe».ydeemju.t    10  Bdw.  VII.  c 

OV,  .•  30. 

(•) -.iiHr  /iMAoUmr  may  •<  mg  Mm  dmmi.''-A  form  of 

neoB-aiy.    Thu  action  u  for  the  protection  of  .ub^ntractoiT 
i.bo««^d  materialmen.    See  Lu^i^  v.  ^^tlm^S 

totiit^ir''^'^'"''^"-^-^*^"-^'*- 
Under  a  former  Act  (R.  S.  0. 1887,  c.  186, ..  88),  which  aUowed 
proceeding,  to  wcorer  the  amount  of  a  mech;nia'  Uel  to  bHTn 
^«  certain  cm«m,ton«,  m  Coun^  Court,  «?  SvJ^ 
Court,.  It  wa,  held  that  thi,  proviaion  applied  only  to  w^tionTta 
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BMywv  to  obtain  judgin«itM»dex«mtioi..  Th«?eourti  «S. 
f^  •^^^•M  action  in  ^n»tu.^^KtUmoi^t^: 
heboid.,  .gdMt  .  mortgH*.  who  hM  M>ltZ)llTl^ 
under  mortg.ge  prior  to  the  Uen.  though  then  nuiy  bHSS 


AoTioK  TO  BiAua  Claix. 
M.  (1)  Mod.  of  r^Uring  u«._a  Uen  m.y  be  fetli«d  by 

^faoB  in  the  Snp««w  Court,  according  to  the  ordinwy  procednn, 
of  th.t  court,  excepting  where  the  eune  is  rmed  by  thia  Act 

(8)  Sttattt  of  otai-i^Without  imiing  .  writ  of  .ummon. 
«!  «stion  A.U  be  commenced  by  filing  in  the  proper  office  .  rt«to- 
nvrnt  of  cl«m,  verified  by  idBdarit,  Form  6,  which  effldavit  m.y  be 
°»de  by  any  of  the  peraone  named  in  iub^»ction  of  section  17. 

(3)  far,rte.^The  rtatement  of  claim  ahaU  be  serred  within 
ooe  mcmth  a^r  it  i.  filed,  but  a  judge  or  officer  baring  juriadicSon 
to  try  the  «tion  may  extend  the  time  for  aerrice  thereof,  and  th. 
ttine  for  delmring  the  .tatoment  of  defence  ahall  be  the  same  aa  for 
entering  an  appearance  in  an  action  in  the  Supreme  Court 

(4)  »»tkfc-It  ahaU  not  be  neoeaaary  to  make  any  lienholdera 
pwtiea  defendant  to  the  action,  but  all  Uenholdert  serred  with  the 
Bob«  of  tri^  dull  for  all  purpoee.  be  deemed  partie.  to  the  action. 
10  Edw.  VII.  c.  69,  «.  31  (as  amended  by  Geo.  V.,  c  80,  s.  6). 

that^°„„*"fi  ^  '^  ^^T  ^  •"*»^'  •»  «*o»  «-.  «d  in 
thji  ^on  d  claima,  whether  then  payable  or  not  are  to  be  dealt 

rS  **  *i*  *"■''  "  P'o^ded  for  in  section  87.    Nartkm,  Lumber 
Mills  T.  Rtee.  (1918)  41  0.  L.  B.  801,  40  D.  L.  KliT 

nJ^lII'^^^.^i.'"  <*•«»*•"  twi«f."_Sub^ona  8, 
«  ttd  4  «d  section  33  state  the  variation-  from  ordinary  procedui 

m  .l^L    f^T^  i  '*»"»"-Wh«»  there  was  no  avrm«,t 
m  statement  of  claim  that  anything  was  due  by  the  owner,™ 
on  demurrer,  that  the  rtmtement  of  claim  was  bad.    T^l^r 
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BtUdwim,  (188»)  10  C.  L.  T.  18.  A  ttataiMnt  of  dum  did  nat 
disdoM  the  kind  of  nutteriaU,  «te.  Held,  bad,  bnt  m  lies  ie 
openfeiTe  when  r«gi«tei«d  and  aotion  bnm^t  and  certificate  <rf 
lit  ptntkiu  registered,  plaintifTa  lien  waa  not  prejodiced.  JoJU- 
mt  T.  BndtH,  (1887)  1  B.  C.  B.  Pt  8,  p.  868. 

All  actione  and  proceeding!  to  enforce  mechanics'  liens  mnst 
be  brongfat  and  taken  in  the  Hi|^  Conrt  of  Justice  under  the 
procedure  enacted  by  69  Vict  c.  38,  as  amended  by  60  Vict  c.  84. 
Although  by  sections  31  and  38  of  the  former  Act,  a  County 
Conrt  Judge  has  complete  jurisdiction  in  such  an  action  or  pro* 
eeeding  if  in  the  Hi^  Court,  yet,  if  the  proceedings  are  insti- 
toted  in  a  County  Court  he  has  no  jurisdiction.  In  Be  BihbU  t. 
AldwM.  (1898)  18  C.  L.  T.  89.  Under  88  Vict  c.  37,  it  is  com- 
petent to  join  liens  so  as  to  give  jurisdiction  to  the  High  Court 
though  eadi  apart  may  be  wi^n  the  competence  of  an  inferior 
court  The  plaintiib  in  proceeding  under  that  Act  to  enforce 
their  lien  filed  with  a  Master  as  the  "statement  of  claim "  a  copy 
of  the  daim  lien  and  affidavit  registered,  verified  by  an  affidarit, 
and  the  Master  ttiereupon  issued  his  certificate.  Hdd,  that  if  the 
"  statement  of  daim  filed  was  not  in  proper  form,  yet  as  it  con- 
tained all  the  facts  required  for  compliance  with  the  Act,  an  amend- 
ment tMWK!  pro  tune  diould  be  allowed."  Bidetrton  r.  Dakin, 
(1890)  80  0.  B.  198,  696.  See  Bevmige  t.  Hmms,  (1908)  8 
0.  W.  B.  619;  Canada  Land,  etc.,  Co.  r.  PooU.  (1907)  10  0.  W. 
B.  1041. 

PartUi;  Plaintiffs. — A  plAintiff  need  not  name  any  other  lien- 
holders  as  eo-plaintiits. 

Defmtdantg.  — The  "owner"  and  any  snbaequent  transferees 
diould  be  made  parties.  Any  prior  nmrtgagee  against  iriiom  the 
plaintiff  daims  relief  under  section  8  (8)  shoold  also  be  made  a 
defendant  A  decree  enforcing  a  medtanics*  lien  ii  a  condu- 
sive  determination  of  the  rights  of  the  parties,  but  it  does  not  con- 
dude  pwsons  who  are  neitiier  parties  nor  pririee.  Batik  of  Mont- 
rvol  T.  Haffntr.  (1884)  89  Or.  819,  10  A.  B.  898,  8.  C.  tub  nam. 
Bank  of  Montmd  t.  Wonmiek.  Cass.  Dig.  889.  In  Prater  ▼. 
OriffUkt.  (1908)  1  0.  W.  B.  141,  where  plaintilT  had  no  notice  of 
contiact  under-  which  defendant  Bay  claimed  title  and  her  con- 
veyance was  registered  after  registration  of  lit  pondtna  in  present 
action,  held,  that  she  need  not  have  bem  joined  as  defendant  as 
die  took  subject  to  the  proceedings  in  the  action. 


oira!Aii6  moKAnot'  un  act. 


lOT 


▲  mattgagM  filed  a  bill  of  Mk,  making  oertun  Uen-hold«n 
under  die  Act  pertiee  defoidwts  therein,  alleging  that  the  work 
hy  virtne  of  which  their  liens  aroee,  was  commenced  after  the 
registration  of  his  mmlgage.  Held,  that  the  lien-holders  should 
hare  been  made  parties  in  the  Master's  office;  the  costs  of  making 
fliem  defendants  bj  biU  were  disallowed,  on  aerision  td  taiation. 
'  JaduoH  T.  HamiMHd.  (1879)  8  P.  B.  157. 

lie  grantees  of  the  owner,  although  the  transfers  to  them  were 
frandolenti  are  entitled  to  contest  the  ralidity  of  the  lien.  Toop 
T.  BnUfh,  (1906)  181  N.  Y.  »88. 

Where  a  bill  is  filed  by  a  snb-contractor  against  tiie  owner  of 
the  properly  and  a  contractor  with  him  to  enforce  a  claim  against 
such  contractor;  the  owner  of  the  property  and  all  persmis  claim- 
ing to  have  liens  are  necessary  parties  in  the  Master's  office,  whose 
coats  will  be  ordered  to  be  paid  out  of  the  amount  found  due  the 
eoatraettff  and  the  balance  distributed  ratably  among  the  several 
lien-hcdders  and  a  peracmal  order  made  against  the  contractor  for 
the  deficiency,  if  any.  A  suit  broaght  by  a  lien-holder  operates 
for  the  benefit  of  aU  of  the  same  dtm,  so  that  a  suit  instituted  hj 
one  within  the  thirty  days  mentiimed'in  the  Act,  keeps  alive  all 
•imilar  liens  then  existing.  Hovnd$n  y.  BUitom,  (1877)  S4 
Or.  448.  See  Fimn  r.  MQltr,  (1889)  10  C.  L.  T.  88.  86  C.  L.  J. 
86. 

A  plaintifl  in  an  aotiim  to  enforoe  a  mechanics'  lien  is  not 
obligad  to  add  «p  a  party  an  oicumbranoee  whoee  claim  was 
eieated  ftndmUt  UU.  Cmuia  Pouttdry  Compmtg,  Limiied  v.  Ed- 
monUm  PortUmd  OtmmU  Compmg,  LimU$d,  (1919)  8  W.  W.  B. 
810. 

A  bank  holding  fn  assignoant  of  the  balance  of  the  contract 
price  owing  by  the  owner  to  tiie  principal  contractor  has  a  sulB- 
dent  intersst  to  he  added  a  party  defei^ant  in  a  medtanics*  lien 
Mtitm.  Dorrtil  r.  C»mph$tt,  87  D.  L.  B.  485,  88  B.  C.  B.  684. 
See  also  88  D.  L.  B.  44. 

In  an  actimi  tot  the  mfnoement  of  a  lien  on  land  the  title 
to  which  was  in  the  A.  Company,  while  the  defendant  company 
hdd  an  agreement  for  the  purchase  of  the  land,  it' appeared  that 
Am  worit  of  the  {daintifl  company  was  dcme  for  the  defendant  com- 
pany, iM  it  was  aUegad  by  tiie  plaintif  «(»npany  thai  tiie  selling 
value  td  the  land  was  increased  by  fluiit  work,  and  the  plaintiff  com- 
pany claimed  a  lien  in  priority  to  tiie  A.  Company  for  the  amount 
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of  the  inowMed  Tdue.  Tbe  only  defandmt  to  the  «otkai  m  bcwin 
WW  the  d«f«id«t  oomiMuij.  The  A.  Company  wm  lemd^th 
notice  of  the  trul,  tmt  not  oniQ  efter  the  time  for  briacinff  u 
action  tar  the  enforoemeot  of  the  lioi  had  ebpaed;  the  A.^m- 
PMiy  did  not  appear,  and  was  not  repreeented  at  the  trial.  It  was 
held  upon  the  appeal  of  the  A.  Company,  that,  if  it  erer  became 

»  party  to  the  action,  it  WB»  only  when  the  notice  of  trial  wae  eerted 
upon  It,  and  that  the  lien  as  against  it,  if  it  erer  existed,  was  then 

/*,o?«x'^'  ^^^*^  S^oovery  Co.  v.  Molgbdenum  ProdueU  Co.. 

(1919)  46  0.  L.  B.  838.  There  is  a  dilleiuioe  between  the  pro- 
Tisions  of  the  Ontario  and  the  Manitoba  Acts.  See  Dominion 
Lumber  A  VwA  Co.  v.  Ponbov,  (1919)  89  Man.  L.  B.  »S. 

Plaintiff  in  action  to  enfwoe  lien  jdned  ardiitact  as  defendant 
and  claimed  damages  against  him  for  fraudulently  withholding 
oertifioate.  Held,  that  he  should  be  struck  out  as  defendant  and 
daim  against  him  dismissed.  Actions  under  the  MeohanioB'  lien 
Act  have  many  incidents  created  by  the  Act  which  other  actions  do 
not  hare,  but  no  power  is  given  to  join  such  a  daim.  The  <^i«i«i 
was  good  as  against  the  owner,  but  u  against  the  ardiitect  plaintiff 
must  panne  his  ordinary  ^medy.  Avskow  ▼.  Jokmon,  (1901) 
S  O.  L.  B.  68.  See  also  LwMii  ▼.  lorMi,  (1900)  38  0.  B.  80. 
cited,  unU. 

(c)  «  SMa  U  urv«d  wUhm  om  month  tfUr  U  it  /iW."— An 
OTder  aUowing  senrioe  of  writ  out  of  jurisdioti(m  should  also  an- 
tiiorise  snrrice  of  statonent  of  daim  at  the  same  time  and  fix  a 
time  for  delirery  of  defence.  If  not,  eight  days  must  be  aUowed 
ftwn  time  limited  for  appearance  under  Bule  846.  Chapter  183, 
•ection  38  (1)  requires  appointment  to  be  signed  by  judge,  and 
•ectMn  86  requires  eight  dear  days'  notioe.of  trial  Melvor  v 
Crown  Point.  (1900)  19  P.  B.  888. 

The  plaintiff  registered  a  mechanics'  lira  against  the  defendant 
company,  and  subseqnentiy  iUad  his  statement  of  daim.  He  oh- 
tamed  an  order  for  the  service  of  tiie  stotement  of  claim  out  of  tiie 
jurisdiction,  and  service  was  effected  in  pursuance  thereof.  The 
defendant  company  appUed  to  have  tiie  order  and  serriee  titer*- 
onder  set  aside,  on  tin  ground  tiut  tiiere  was  no  stittittory  autitor- 
ijy  t^refor.  Section  88,  sub-section  1,  of  tiie  Medianies'  Lien 
Aset,  B.  8.  N.  S.  c.  171,  imvidM  tiiat  "the  liens  created  by  this 
chapter  may  be  enforced  by  actions  to  be  brought  and  tried  ac- 
cording to  the  ordinary  procedure  in  the  respeetire  ooarts.*    Sub- 
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•«tion  S  of  th«  niM  wction  proridM  tlut  without  iMoiiw  »  writ 
of  nunnoM  «  wtion  itndor  thi*  ohaptor  siudl  be  oomonced  by 
lUiag  in  the  office  of  the  prothoBotary    .    .    .    "trtSSTtS 

STa^  i*  ^*  *^  ""^  WM  good  by  !«««  of  .«5tion  88  of 
the  Act,  the  oidrnwy  procedure  of  the  court  with  mp«!t  to  the 
•emoe  of  •  wnt  h«nng  been  followed  in  .emi,g  the  .tetement  of 
cUim.  Application  di«ni«ed  with  coeti.  iSonaldrC^ 
i^»d  0.  Jf.  Co.,  (1901)  81  C.  L.  T.  488.  ^^^ 

But  »  more  recent  decition  in  Ontwo  i.  in  conitet  with  thie 
cMe.  .In  the  OnUnoc«e  It  WM  decided  that  eerrice  of.  rt.t«m«,t 
of  cl«m  out  of  the  juriediction  «  the  initid  .tep  in  the  wSTu 
notdlowed  under  the  Judicature  Bulee,  «,d  the  hietory  of Xi^ 
Ufaon  »  to  •emoe  out  of  the  juriediction  in  Ontario  it^T«.X 

^hlSf/^'"*"^'.'"**"'^"^*^^-  The  p«,Ti«on.  ^ 
tt^  behalf  form  a  complete  code  on  the  eubject  and  innot  be  «^ 
tended  by  anjUogy.    Pmnmgto*  y.  MorUy,  (1908)  8  0.  L.  R  fiS 

tt«  with  the  pnnoplee  goTeming  «»rrice  oirt  of  the  juriedS 

(B.^o.Ti!^..i.:.^j^BT2^s.^i.t^"^^^ 

Amendment  of  pleading*.    See  On- t.  Z)wie.  88  0.  B.  480 
Where  a  etngle  debt  eriate  for  work  done  or  material!  fnmiehed 

?.^  r*""  ?'  r^'^  ''""^^  *^  «"•  therefor  areto^ 
forced  by  .  nng le  li«i  claim,  and  a  nngle  declaration,  in  which  the 

J2S-     ?  t  fPP^""^  "»"«  the  bailding.  «id  curJw  1«^ 

witlTn!^*  **r*'  f*'™  of  the  Act,  and  the  provirion.  dealing 
with  pn«dure  to  enforce  a  Hen.  «»  Robert»>n  v.  BuUen,  (1908? 
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18  0.  W.  B.  M.  A  dKiM  tntodaf  tht  Iko  doM  not  floadndt  ptfw 
MHu  wiu  an  Mitlwr  pwtMi  nor  jxMm.  Bank  «/  JTontrHri  t. 
ffofMr,  10  0.  A.  B.  699. 

Plointifli  iiutitatod  lion  proootdinga  ond  alto  iaoood  a  writ  for 
tho  tame  nlief .  Motion  by  dofndantf  to  hare  lattw  action  a^rod 
waa  diimiiied  on  tha  groond  that  tho  two  pfooaodinga  an  qoita 
difbnnt,  for  in  tho  poraoaal  action,  then  maj  ba  a  mon  apaady 
racoTory,  and  a  diflbvant  and  foliar  jodgmait  than  in  tha  oflwr  pio> 
oaading,  tharafon  it  wm  not  rif^t  to  intartara.  BamiUm  Briift 
Workt  T.  Ontnd  Contmsting  Co.,  (1909)  14  0.  W.  B.  «M;  1  O. 
W.  N.  M. 

Whan  an  action  to  enforoa  a  lien  for  matar^d*  aapidiad  faj  tha 
jdaintifts  under  one  contract  for  Mveral  boildinga  wm  broaght 
againit  Nveral  defandanta  having  lapuata  intaraati  in  the  land 
aoo^t  to  be  charged,  a  aonunary  iqp^oation  by  tha  d^andant  0., 
who  made  the  contract  witit  tha  ptti»«^^i<B|t^  and  waa  alao  alleged  to 
haTe  an  intereat  in  the  land,  to  vacate  the  ra|^^  of  tte  Uen,iqKn 
the  ground  Oat  there  ooald  he  no  ndid  Uca  againet  aevaral  baiU- 
inga,  waa  diamiaied,  it  being  hM  Oat  it  waa  not  ao  dearly 
atratad  that  the  lira  waa  bad  that  it  ahoiUd  be  vaoalad  npan  a  i 
mary  application  l»y  G.,  who  waa  not  b  a  poaitiaa  to  iaToke  Om 
benefit  of  the  Beg^atry  Act  Dmm  ▼.  MeCmlimm.  (1909)  14  O.  L. 
B.  849,  diaiinguiahed;  On^mit  Limt  imatittim  t.  fMrnweal 
(1910)  82  0.  L.  B.  17. 

SB.  Ikahaldan  Jainlaff  te  aotiaB.— Any  mudbar  of  liealwldan 
daiming  li^na  on  the  aame  land  may  join  in  ^  aetiea^  and  an  actioai 
brought  by  a  lienholder  ahall  be  taken  to  be  Inoi^ht  on  tuA^iif  of 
the  other  lienholdera.    10  Bdw.  VII.  c.  €9,  a.  39. 

(a)  «  On  behalf  of  tk$  otktr  /twiAoMm."— Plaintifle  wen  d^. 
labonrs  who  did  work  for  defendanta  in  Bainy  Biver  Diatriet  and 
aaid  that  tiiey  resided  in  that  district  Held,  that  the  atetatory 
act  whi<^  givea  vitality  to  a  lioi  ia  ita  dne  registration,  and  thia  may 
be  effected  by  affidavit  of  an  agent  or  aaaignee.  This  section  allows 
wage-earners  to  group  themadves  as  litigants  and  as  all  are  within 
the  limits  of  the  diatriet  and  the  addreas  of  the  sdidtor  is  given 
the  action  should  not  be  stayed.  Cnrnr  v.  C.  P.  B..  (1909)  fi  0.  L. 
B.383. 

See  Bobock  y.  Ptttn,  (1900)  18  Man.  184. 


oruMM  moKAnoi'  uur  aoi. 


Ill 


(b)  UndOT  Nfltioii  IS  of  a  formtr  Act  (1877)  it  wm  Md  tUt 
S^^lT^W*,^"'^'''^  •*'*»"  be  tUM  to  be  brougbt  oo 

ark  dM^  or  hit  rafwBl  or  neglect  to  proceed,  the  niit  omt  by 
le»Te  of  the  ooort  be  jMroMeotod  by  uiy  lienholder  of  the  Mme 
dm,  A  nnaber  of  nnniiiatored  lienholden  broosht  aa  tctioo 
Mder  the  Act  to  enfone  their  lieiu  eguiiat  one  O.,  which  pro- 
eeeded  to  the  doee  of  the  pleedinga  and  wu  then  diemieied  withth* 

K!lL':!St  ,!:V  *•-*«»««'• 'fi^"d  li«holder,  rd^ 
"gy  »•  •«*»«««.  took  no  itope  to  enforce  hia  lien  orlo  recjetar  a 
•wttfic^  within  ninety  dayi,  under  lection  81.  On  being  informed 
of  thedwum^  of  the  action  he  applied  to  be  alloiM  to  inter. 
wae  ae  piaintifl  and  to  pnaeeato  the  nut  on  hia  own  behalf.  Held. 
tk^  the  applicant  ehoold  be  allowed  to  intervene  and  proeeeiite  the 
i«J«n,  and  that  the  applicant  waa  of  the  eaae  daea  ae  the  plain- 
tiih,m  that  t%  all  contracted  with,  or  were  eapbyed  InTo. 
L>«hdde»  ««f  the  aaie  d..."  are  thoee  who  haVe^SitowlS 
with  the  aaoM  peiMMi,  whether  their  lieu  are  regiatered  or  not 
JfcP»*«.m  T.  ea^  (1888)  4  0.  B.  848.  AuSSd^Su. 
intorvwuag  moet  iadewiify  the  original  plaintiff  againat  aU  ooate 
paat  and  future  {P^tenon  r.  8eott.  4  Or.  145)  and  if  he  eanr  on 
tt.  Mtiwi  in  th.  nam.  of  the  original  pbontii^  he  muat  d^gi" 
tte  drfjndant  a««rity  for  hia  ooate.  McPhm^  r.  (M^^. 
No  auch  intemntion  can  be  bendldd  unkaa  the  origbd  plaintiff 
had  a  right  of  action.   R,  8t»  r.  Woodi,  (1898)  83  0.  B.  474.  See 

Wh«i  any  daim  ia  ripe  for  action  and  the  defendante  fail  to 
ittUe  it  an  action  liea,  and  in  that  action  dl  chuma,  whether 
mn  payable  or  not,  are  to  be  deaH  with  at  the  trial  aa  provided 

Jf  ^  T^JJ'   ^«^**  ^^^  J^O**  Limned  V.  Riet,  (1817) 
•I  (i.  ii.  B.  Ml. 

An  action  to  enforce  a  lien  wu  diamiaaed  by  content  when  the 
trid  dune  on.  A  lienholder  for  wagea  applied  for  leave  to  proceed 
with  the  action,  and  it  waa  ordered  that  the  applicant  be  anbati- 
tuted  on  behdf  of  hiroaelf  and  dl  other  lienholdera  of  the  aaiQe 
daaa  and  that  neceaaaiy  araendmenta  be  made.  B.  S.  0  o  Hi 
■•  80.    Bieka^dton  ▼.  Mark.  (1891)  11  C.  t.  T.  8|f. 

A  daaa  auit,  after  decree,  capinot  be  diamiaaed,  aa  the  deerae 
enurea  to  the  bendit  of  other  creditora.  Kdther  on  the  aane  prfci. 
ciple  can  any  order  be  made  vacating  the  lit  pendens  to  tha  pffi- 


fit 


■•AW  «V 


nr  otarABA. 


Uodtr  •  foniMr  Act,  wbiofa  «ueM  that  a  idaiiitifl  nuMaiited 

kdd  Ait  in  t  oMt  whm  •  Ikn  had  bMD  diMfavgtd  1^  d«r  h#. 
fanipmMd^ h^ o«Mi«K»d  and  Mid  uThSTnot  biTwt. 
irtM»d,  it  omU  not  bt  addad  to  tha  oiaim  to  giva  joriidietioo. 
Wat$m  T.  Xmm4i9,  (IWl)  n  c.  L.  T.  840.    In  BmTpZ 

l^li^f •?**•' '^^  ***•««»•*»  «i»-^ '^  ••■«  <S2 

»liirtaiad  Uanhotdon,"  thqr  waia  ooaatmad  to  maan  aU  who  had 

an  ^paiant  right  bT  Tirtaa  ef  tha  Ni^atntkm  ef  thair  liana. 

uadar  a  Manitoba  Aet,  aftar  a  Un  fllad  aad  Ui  pitdsiu  Mirk. 
t«Mj«JI«  MaahoMar  fUad  a  biU  aiid  obta^ 
■ndiid  to  haia  hia  ooata  addad  to  hia  lian,  bat  thia  aimlicatiaB 

7?*  ^3  **^  ^-  ^•^'  <!*")  3  C.  Lu  T.  «0«. 

Wi^hoMan  not  partial  to  tha  actiaa  moat  aaa  that  it  ia  pi». 
Montad  to  jndgnant  or  it  may  ba  diaadaaad  or  oomimiiiML 
amik  T.  IhfU.  (18T9)  4  0.  A.  B.  47T.  I«««««a. 

Each  individnal  baiUUng  oitiat  baar  tha  budan  of  ita  own 
ooMtrjgwi.    (ySfim  T.  FraMT^  (1918)  48  N.  B.  B.  589,  41  D. 

aa  Via  aay  ti7  aatim  ta  aaf  ana  liaa.— Tha  action  ahaU  ba 
triad  in  tha  Connly  of  York  before  the  Master  in  Ordinary  or  tha 
Aariatant  Maater  in  Ordinary,  and  ontnde  of  the  Connfy  of  York 
biiwe  a  jodge  of  the  county  or  diatriet  court  of  the  county,  or  die- 
trijt  in  which  tha  land  ia  utnato.  6  Geo.  V.,  c.  80,  •.  1.  rapealiqg 
former  section. 

(a)  "In  whiek  the  land,  are  «<«4/«.''— Under  a  fonc^r  Act  it 
wna  held  that  the  lien  thoold  be  enforced  in  tha  DiTiaion  Coort  for 
the  dmaion  in  whi  h  *he  canw  of  action  aroM  and  defendant 
resided.  Where  there  ras  no  machinery  providing  for  the  sale,  tha 
sale  abonld  be  by  the  order  of  a  judge  acting  as  Master  in  Chan- 
oeiy.  Dartnell,  J.  A  form  of  order  is  given  in  this  case.  Sea 
B.  8.  0.  (1877)  c.  180,  s.  18;  86  Vict  c.  87,  s.  6;  88  Vict  c.  80,  s. 
10.    Burt  Y.  Wdttaee,  (1881)  17  C.  L.  J.  70. 

See  rottet  A  BoUnberg  r.  BohtrUon.  (1980)  18  0.  W.  N.  M, 


;-^wjs^.p-3f:v,.,T..-^^j^^ 


onMM  mosAviof  uav  aot.  m 

•4.  Hwm  af  mtatm  ttUm^Th*  Mutu  in  Ordiuiy,  Afiiit. 
•nt  IfMtor  in  Ordinwy  ud  the  Coonty  or  Diatriet  Jadg*,  in  addi- 
tion  to  their  ordinary  powers,  .hdl  have  aU  the  Juri^liction,  pow- 
•«  and  anthority  of  the  8npr«»e  Conrt  to  try  and  completriy  di- 
poee  of  the  action  and  qoeationi  arising  therein.    Qeo.  V.  c.  80, 

■•   lie 

!')  "^"  <*•  ivritdietion,  powen  amd  •tHhorUw."  ^Tbtm 

wwdf  are  aimply  euflBcient  to  enable  Rich  officert  to  make  any 
appointment  or  to  grant  any  order  neceeuiy  to  diepoee  of  all  qne». 
tioM  in   the  acUou.    See  Hall  y.  Hogg,  (18*0)  14  P.  R    M- 

uid  43  aa  to  limitation  of  coett. 

tain  ram  was  fonnd  due  from  the  owner  to  the  contractor  and  the 
latter  wu  fonnd  indebted  to  other  lienholder..  Payment  of  the 
former  ram  mtoconrt  wa.  ordered  and  made,  the  inonnt.  how! 
2!  '««5S11""'^"°.*  t^  W  th.  claim,  of  lienholder.  Linat 
fte  c^tnictor.    The  latter  then  app«ded  nnracceaafnlly  andwM 

!?i!^*.-?iL^*  \^  P'y'""*  '"»«  ««rt  '«'  diatribntion  ahe 
1^  d^duupd  fro- her  UabiUty  Mid  the  moov  cea^id  to  b!  hen! 

ftwin  the  amount  paid  in.    Patttn  r.  Lmdhw.  mpra 

An  interlocutory  application  to  atay  prooeediBgi  bronsfat  br 
ZST".."!!^*  "^^^  *^''  employer  andZi^p«rW 

«ll  or^J^"^"*  i°  ^^""'"^  »™*  '»''"»'^  »*  determined  TS. 
St'rL  ,S'*5r^  P"*P*'^y  '^  ««  V-tion  of  lew  undeJ 
a.t  CoMolidated  Bule  859,  it  can  be  deteriined  by  a  motioTS 

rS'o.  ""•  ^""'^  *•*•  **  ^^""^^  ^''•'  <1»1«)  «  D   " 

8».  OowdidatieB  of  Mti«na.-Where  more  action,  than  one 

•w  brought  to  rediae  lien,  in  reapect  of  the  «une  land,  a  Judge  or 
officer  having  juriadiction  to  try  rach  action,  may,  on  the  appUca. 
ux. — 33 
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tion  of  any  party  to  any  one  uf  them,  or  on  the  application  of  any 
other  person  interested,  consolidate  all  such  actions  into  one  action, 
and  may  give  the  conduct  of  the  consolidated  action  to  any  plain- 
tiff as  he  may  see  fit.    10  £dv.  YII.  c.  69,  s.  36. 

Where  an  action  is  intended  to  realize  a  mechanics'  lien,  but 
the  plaintiff's  statement  of  claim  fails  to  set  out  the  allegations  and 
prayer  for  relief,  necessary  to  entitle  him  to  the  usual  judgment 
in  such  an  action,  a  certificate  of  lis  pendens  should  not  be  issued, 
and  if  issued  it  cannot  be  validated  by  amending  the  statement  of 
claim.  Since  a  certificate  of  lis  pendens  under  this  section  is  the 
act  of  the  court,  acting  through  its  clerk,  it  cannot  if  improperly 
issued  be  validated  by  something  which  a  parl^  to  the  action  does 
at  some  subsequent  time  of  his  own  motion.  Home  T.  Jenkyn, 
(1912),  5  Alta.  L.  B.  369. 

(a)  "May  apply  to  a  judge  or  oilier  officer." — See  Robock  v. 
Peters.  (1900)  13  Man,  124.  In  West  v.  Sinclair.  (1892)  12  C. 
L.  T.  44;  28  C.  L.  J.  119,  the  jurisdiction  of  a  Master  under  63 
Yici  c.  37,  to  set  aside  a  conveyance  as  fraudulent  under  Stat. 
Eliz.  is  considered.  A  Master  in  Chambers  has  jurisdiction  to 
vacate  registration  of  mechanics'  liens  imder  B.  S.  0.  c.  120,  s.  23. 
In  Be  Peake.  (1886)  6  G.  L.  T.  696. 

Under  a  former  Act  it  was  held  that  a  Master  had  no  jurisdic- 
tion to  entertain  summary  proceedings  to  enforce  a  mechanics'  lien 
action  begnn  in  the  County  Court,  nor  could  he  amend  the  heading 
of  papers  by  substituting  High  €ourt  for  County  Court.  Jacobs 
V.  Robinson.  (1894)  16  P.  B.  1. 

In  Secord  t.  Trumm.  (1890)  20  0.  B.  174,  it  was  held  that 
the  Ontario  Statute,  63  Vict.  c.  37,  was  intended  to  simplify  pro- 
cedure in  the  High  Court  alone,  and  that  the  Division  and  County 
Courts  were  unaffected  by  it. 

In  the  High  Court,  proceedings  to  enforce  a  medianics'  lien 
must  be  taken  under  39  Vict.  c.  46,  as  amended  by  60  Vict.  c.  24. 

A  Master  of  the  High  Court  of  Justice  has  no  jurisdiction  as 
such  to  entertain  a  summary  proceeding  under  63  Vict  c.  37, 
to  enforce  a  mechanics'  lien  begun  in  a  County  Court.  Secord  ▼. 
Trumm,  supra,  followed.  Nor  can  he  confer  jurisdiction  upon  him- 
self by  snbflequently  directing  an  amendment  to  the  affidavit  and 
papers  filed  by  substituting  the  High  Court  for  the  County  Court 
Jacobs  V.  Robinson.  (1894)  16  P.  B.  1. 
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A  CoBnty  Court  Judge  hu  juriadiction  as  Master  of  proceedinM 
in  High  Court,  but  not  if  instituted  in  County  Court  Inre  mbU 
T.  Aldwell,  (1898)  18  C.  L.  T.  69. 

(1916)  10  0.  W.  N.  169.  In  this  case  one  lien  claimant  tuilt 
partiy  on  two  parcels  of  knd.  As  to  enforcing  lien  where  defend- 
ant does  not  appear,  see  Quest  v.  Linden,  1  D.  L.  B.  908 

^Butsonj.  FoKters,  (1892)  19  A.  B.  164,  it  was  held  that 
.  ?'?'.  ''•  ?^®'  '•  23,  does  rot  give  County  and  Division  Courts 
jurisdiction  in  an  action  of  account  by  lienholder  against  mortgagee 
who  has  sold  through  powers  in  summary  proceedings.  Besorc  mnst 
be  had  to  High  Court  for  equitable  relief.  (McLennan.  J  dis- 
senting.) ^  '     ' 

(})  "To  fix  a  day  for  the  trial."— Thete  should  be  notice,  of 
application  to  6x  the  day  for  trial.    No  judicial  officer  can  fii  the 
day  for  trial  before  another  judicial  officer.    Counterclaim  for  dam- 
^M  for  breach  of  contract  may  be  asserted  in  mechanics'  lien  action 
Pilkmgton  v.  Brown,  (1898)  19  P.  B.  337. 

(c)  "Report  on  the  aoZe."— See  Con.  Bules  743,  769.  The 
Masters  certificate  U  thus  equivalent  to  a  judgment  of  the  court 
and  may  be  so  enforced. 

(d)  "A  judgment  of  the  court."— A  petition  was  presented  by 
a  judgment  ^editor  to  vacate  the  judgment  so  far  as  it  affected 
petitioner.  The  judgment  recited  that  petitioners  had  a.  lien  and 
dechired  that  plaintiffs  and  others  were  entitled  to  liens,  but  did 
not  otherwise  settle  priorities.  Petitioners  had  no  notice  of  trial 
and  did  not  appear.  The  trial  took  place  on  30th  June,  1903.  The 
Aenff  had  petitioners  fi.  fa.  on  16th  June,  1903.  It  was  ordered 
that  the  names  of  petitioners  and  aU  reference  to  their  claim  be 
w  ?  ??L°*«*^  judgment.  Haycock  v.  Sapphire,  (1903)  2  0. 
W.  B.  1177;  7  0.  L.  B.  21.  PUintiff  claimed  interest  from  date 
when  hen  arose.  Held,  that  interest  being  an  incident  of  the 
pnncipal  sum  found  due  and  unreasonably  withheld  is  properly 
allowed  and  secured  by  the  lien,  but  should  be  paid  from  date  of 
action.    Metallic  Roofing  Co.  v.  Jamieaon,  (1903)  2  0.  W.  B.  316 

A  judgment  by  a  claimant  against  the  contractor  is  not  con- 
clusive upon  the  owner.  It  may  be  offered  as  evidence  of  the 
amount  due,  but  it  will  not  prevent  the  owner  from  showing  that 

^'iT^,™  .'^«^?"'''^  ***  **  knowledge  of  the  claimant.    Taylor 
T.  Wahl,  (1903)  69  N.  J.  L.  471  * 


yf^r^'S 


516 


THX  MW  07  HEOHANI08'  LUNS  IN  CANADA. 


K 


36.  Tnmifeiring  euriage  of  proe««diagi, — Any  lienholder  en- 
titled to  the  benefit  of  an  action  may  apply  for  the  carriage  of  the 
proceedings,  and  the  Judge  or  o£Scer  may  take  an  order  giving  sach 
lienholder  the  carriage  of  the  proceedings.  10  Edw.  VII.  c.  69, 
8.  36. 

S7.  (1)  AppointiBr  day  for  triaL— After  the  delivery  of  the 
statement  of  defence  where  the  plaintiff's  claim  is  disputed,  or  after 
the  time  for  delivery  of  defence  in  all  other  cases,  where  it  is  de^ 
sired  to  try  the  action  otherwise  than  before  a  Judge  of  the  Supreme 
Court,  either  party  may  apply  to  a  Judge  or  oflBcer  who  has  juris- 
diction to  try  the  action  to  fix  a  day  for  the  trial  thereof,  and  the 
Judge  or  officer  shall  appoint  the  day  and  place  of  trial. 

(2)  Votiee  of  trial  and  lerriee  of. — The  party  obtaining  ai 
appointment  for  the  trial  shall,  at  least  eight  clear  days  before  the 
day  appointed,  serve  notice  of  trial.  Form  6,  upon  the  solicitor  for 
the  defendants  who  appear  by  solicitors,  and  upon  defendants  who 
appear  in  person,  and  on  all  lienholders  who  have  registered  their 
claims  as  required  by  this  Act,  or  who  are  known  to  him,  and  on  all 
other  persons  having  any  charge,  incumbrance  or  claim  on  the  land 
subsequent  in  priority  to  the  lien,  who  are  not  parties,  and  such  ser- 
vice shall  be  personal  unless  otherwise  directed  by  the  Judge  or 
officer  who  may  direct  in  what  manner  the  notice  of  trial  may  be 
served.  , 

(3)  IHal.— The  judge  or  officer  shall  try  the  action  and  all 
questions  which  arise  therein  or  which  are  necessary  to  be  tried  in 
order  to  completely  dispose  of  the  action  and  to  adjust  the  rights 
and  liabilities  of  the  persons  appearing  before  him  or  upon  whom 
the  notice  of  trial  has  been  served,  and  shall  take  all  accounts,  make 
all  enquiries,  give  all  directions,  and  do  all  other  things  necessary 
to  finally  dispose  of  the  action  ari  of  all  matters,  questions  and 
accounts  arising  therein  or  at  the  trial,  and  to  adjust  the  rights  and 
liabilities  of  and  give  all  necessary  relief  to  all  parties  to  the  action 
and  all  persons  who  have  been  served  with  the  notice  of  trial,  and 
shall  embody  the  results  in  a  judgment.  Form  7.       . 
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(4)  Bait.— The  judge  or  oflBcer  may  order  that  the  eitate  or 
interest  on  which  the  lien  attaches  be  sold,  and  where,  by  the  judg- 
ment, a  sale  is  directed  he  may  direct  the  sale  to  take  place  at  any 
time  after  the  judgment,  allowing  a  reasonable  time  for  advertising 
roch  tale. 

(8)  Sale  of  matrtiah.— The  judge  or  officer  may  also  direct 
the  sale  of  any  materials  and  authorize  the  removal  thereof. 

(6)  Letting  is  Ueaholden  who  have  not  proved  their  clainu 
at  trial.— A  lienholder  who  has  not  proved  his  claim  at  the  trial 
on  application  to  the  Judge  or  officer  before  whom  the  action  was 
tried,  may  be  let  in  to  prove  his  claim  on  such  terms  as  to  costs  and 
otherwise  as  may  be  deemed  just  at  any  time  before  the  amount 
realized  in  the  action  for  the  saUsfaction  of  liens  has  been  distri- 
buted, and  *here  such  a  claim  is  allowed  the  judgment  shall  be 
amended  so  as  to  include  such  claim. 

(7)  Birht  of  Uenholden  to  rqireMatation.— Every  lienholder 
for  an  amount  not  exceeding  $100  may  be  represented  by  a  solicitor 
or  by  an  agent  who  is  not  a  solicitor.    10  Edw.  VII.  c.  69,  s.  37. 

When  any  part  of  a  claim  has  matured,  an  action  lies,  and  in 
that  action  aU  claims,  whether  then  payable  or  not,  are  to  be  dealt 
wi|^  at  the  trial,  as  provided  for  in  this  section.  Northern  Lumber 
Mtlls  T.  Rice,  (1918)  41  0.  L.  B.  201,  40  D.  L.  R.  128.  Where 
a  lienholder  had^  registered  a  claim  of  lien  and  judgment  in  the 
action  had  been  delivered,  but  not  signed,  a  lienholder  who  regis- 
tered his  lien  after  the  judgment  was  delivered  may  be  let  in  to 
prove  Us  claim  on  payment  of  his  own  costs  of  the  appUcation. 
Badte-Doughu  t.  Hitch  &  Co..  (1912)  9  D.  L.  B.  239.  Under  a 
section  m  the  Nova  Scotia  Act,  similar  to  section  37  (3),  it  was 
decided  that  it  is  sufficient  if  the  tria?  Judge  disposes  of  all  ques- 
tions which  are  necessary  to  be  tried  to  enable  him  to  dispose  of 
the  action.    Dixon  v.  Ross.  1  D.  L.  R.  17. 

(a)  "At  least  eight  clear  days."~Both  the  day  of  service  and 
the  day  of  trial  are  to  be  excluded  from  the  eight  days. 

/i  J[5)  IT^"  *""*  registered  their  claims."— See  Robock  v.  Peters. 
(1900)  13  Man.  124,  and  Bunting  r.  Bell,  (1876)  23  Gr.  584. 


"T*-"*^^**? 

•y;,-^.,-;.. 


618 


THB  I^W  or  XBOZIAKICI   UMS»  IN  OAITADA. 


(c)  "  Per$on$  having  amf  ekorge  or  imeumbnmee."—"  In  pro- 
ceedings under  the  Mechanics'  and  Wage-earners'  Act,  section  86 
seems  to  render  it  unnecessary  to  consider  how  far  one  or  the  other 
of  these  modes  of  procedure  would  have  been  the  proper  one  to 
apply,  for,  as  I  have  pointed  out,  it  is  ihb  persons  who  are  incum- 
brancers at  the  time  fixed  for  the  service  of  notice  of  trial  and 
those  only  who  are  required  to  be  served,  service  of  notice  of  trial 
on  them  being  the  mode  by  which  incumbrancers  not  already 
parties  to  the  proceedirgs  are  brought  in."  Hayeoek  t.  Sapphire 
Corundum  Co.,  (1903)  7  0,  L.  R.  21,  per  Meredith,  C.J.,  at  p.  23. 

As  to  dismissal  of  proceedings  to  enforce  lien,  default  of  plain- 
tiff in  making  discovery,  etc.,  see  Ramsay  v.  Gordon,  (1912)  2 
D.  L.  B.  889. 

Where  a  contractor  has  a  claim  against  an  owner  of  land  larger 
than  the  value  of  the  land,  and  wishes  to  prove  his  claim  in  an 
action,  independently  of  mechanics'  lieii  proceedings,  section  37  does 
not  give  the  officer  charged  with  the  trial  of  the  Uen  proceedings 
power  to  stay  the  independent  action.  Dick  v.  Standard  Under- 
ground Cable  Co.,  (1912)  23  0.  W.  B.  96. 

An  interlocutory  application  l<j  stay  proceedings  brought  by 
w<  kmen  against  both  their  employer  and  the  property  owner, 
should  not  be  granted  to  enable  the  owner  :o  complete  the  work 
on  the  contractor's  default  and  so  attcertain  the  balance,  if  any, 
owing  by  the  owner  undei;  the  contract;  such  a.  question  should 
not  be  determined  at  Chambers.  Saitsman  ▼.  Berlin  Robe  <£ 
Clothing  Co..  6  D.  L.  B.  360. 

Aa  to  proceedings  to  vacate  lien  filed  on  land  of  stranger,  see 
Boggs  v.  Hall.  13  D.  L.  B.  941. 

As  to  the  necessity  for  sorice  upon  defendants  who  do  not 
defend,  see  Elliot.v.  RcweU,  (1916)  11  0.  W.  N.  203. 

Where  a  contractor  has  a  daim  against  an  owner  of  land  larger 
than  the  value  of  the  land  and  wishes  to  prove  his  claim  in  an 
action,  independently  of  mechanics'  lien  proceedings,  this  section 
does  not  give  the  officer  charged  with  the  trial  of  the  lien  proceed- 
ings power  to  stay  his  independent  action.  Dick  t.  Standard 
Underground  Cable  Co.,  (1912)  23  0.  W.  B.  96. 

38.  Beport  where  land  is  hid.— Where  a  sale  is  had  the  judge 
or  officer  with  whose  approbation  the  ssle  takes  place  shall  make  a 
report  thereon  and  therein  direct  to  whom  the  m<mey  realized  shall 
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be  paid,  and  may  add  to  Jie  claim  of  the  person  conducting  the  tale 
hi*  actual  disbummenta  in  connection  therewith,  and  where  enough 
to  satisfy  the  judgment  and  costs  is  not  realized  he  shall  certify  the 
amount  of  tiie  deficiency  and  the  names  of  the  persons,  with  their 
amounts,  who  are  entiUed  to  recover  the  same,  and  the  persons  by 
the  judgment  adjudged  to  pay  tiie  same,  and  the  persons  entitled 
may  enforce  payment  by  execution,  or  otherwise,  as  on  a  iudmnent. 
10  Edw.  VII.  c.  69,  8.  38. 

TTie  final  judgment  in  a  lien  suit  is  the  decree  of  sale  which 
establishes  the  lien  for  a  certain  amount  and  orders  a  sale  of  the 
premises.  The  warrant  of  sale  which  issues  upon  and  follows  this 
decree  corresponds  to  an  execution.  Massasoit-Pocasset  National 
Bank  V.  Bordm.  (1917)  228  Mass.  681. 

as.  Sight  of  lieaholden  whoae  olaiau  are  not  payable  to  share 
In  prooeedi.— Where  property  subject  to  a  lien  is  sold  in  an  action 
to  enforce  a  lien,  every  lienholder  shall  be  entitled  to  share  m  the 
proceeds  of  tiie  sale  in  respect  of  tiie  amount  tiien  owing  to  him, 
altiiough  tiie  same  or  part  tiiereof  was  not  payable  at  tiie  time  of 
the  commencement  of  tiie  action  or  is  not  tiien  presentiy  payable 
16  Edw.  VII.  c.  69,  s.  39.  *'  J  P  J^^e. 

The  right,  title  and  interest  of  certain  parties  under  a  lease  of 
lands  was  offered  for  sale  by  tiie  court,  pursuant  to  a  judgment  in 
a  mechanics  lien  action.  The  lands  were,  at  tiie  time  of  tiie  sale, 
subject  tea  tax  imposed  by  the  Supplementary  Revenue  Act,  1907, 
toough  this  was  not  known  either  to  the  vendors  or  purchaser. 
Held  that  the  purchaser  took  subject  to  the  tax,  and  the  utmost 
relief  to  which  he  was  entitled  was  to  have  tiie  contract  whoUy 
rescinded.  Wesner  Drillmg  Co.  v.  Tremblay,  (1909)  18  O.  L.  B. 
439. 

Nbw  Tbul  and  Appkal. 

40.  (1)  Wliere  Jidgment  of  eout  of  flrrt  instance  to  be  final. 
—Where  tiie  aggregate  amount  of  the  claims  of  tiie  plaintiff  and 
all  otiier  persons  claiming  liens  is  not  more  than  $100,  the  judg- 
ment shall  be  final  and  without  appeal,  but  tiie  judge  or  officer  who 
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tried  the  action  may,  upon  application  within  fourteen  daja  after 
judgment  if  pronounced,  grant  a  new  trial. 

(i)  Where  appeal  to  IMTidoaal  Oovit  inaL— Where  the  aggre- 
gate amount  of  the  claims  of  the  plaintiff  and  all  other  persons 
claiming  liens  is  more  than  $100,  and  not  more  than  $500,  any 
person  affected  by  the  judgment  niay  appeal  therefrom  to  a  Divi- 
sional Court,  whose  judgment  ;ihall  be  final  and  without  appeal. 

(3)  Appeal  in  other  oaaea.— In  all  other  cases  an  appeal  shall 
lie  and  may  be  had  in  like  manner  and  to  the  same  extent  as  from 
the  decision  of  a  judge  trying  an  action  in  the  Supreme  Court  with- 
out a  jury.    10  Edw.  VII.  c.  69,  s.  40. 

(a)  "Is  more  than  $100."— The  right  of  appeal  is  governed 
by  the  aggregate  amount  of  the  claims. 

Con.  Bule  826  is  applicable  to  an  appeal  by  the  respondent  in 
the  court  below  from  an  order  of  the  Division  Court  reversing  the 
judgment  upon  the  trial  where  the  amount  in  question  is  more 
than  $100  and  not  more  than  $200,  and  therefore  security  ior  the 
costs  of  such  an  appeal  must  be  given  unless  otherwise  ordered. 
Sherlock  v.  Powell.  (1889)  18  P.  B.  312. 

(b)  "Aa  from  the  decition  of  a  judge  trying  an  adion  in  the 
High  Court  without  a  jury."— See  Judicature  Act,  section  75  (1), 
and  Con.  Rule  787.  See  also  the  Supreme  and  Exchequer  Court 
Act  (B.  8.  C,  c.  135),  and  amendments  thereto.  See  sections  24. 
28;  Cnss.Pr.  14-17. 

F.  aer  63  Vict.  c.  37,  ss.  13  and  35,  it  was  held  that  section  36 
of  that  statute  applied  to  appeals  from  "CMificates,"  and  not 
"  Reports."  An  appeal  from  a  report  is  to  judge  in  court  under 
Rule  860.  Wagner  v.  O'Donnell,  (1891)  11  C.  L.  T.  962;  14  P.  R. 
254.  The  practice  given  is  grafted  on  the  ordinary  practice  of  the 
Court.  See  Bickerton  v.  Dakin,  20  0.  R.  192,  696;  Wentworth 
Lumber  Co.  v.  Coleman.  (1904)  3  0.  W.  R.  618;  see  Sherlock  v 
Powell.  18  P.  R.  312. 

Fkbs  and  Costs. 

41.  (1)  limits  of  fees  in  money  or  stampa.— No  fees  in  stamps 
or  money  shall  be  payable  to  any  Judge  or  other  officer,  in  any 
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action  brought  to  realize  a  lien  under  thii  Act,  nor  on  any  filing, 
order,  record  or  judgment,  or  other  proceeding  in  such  action,' 
excepting  that  every  person  other  than  a  wage-earner  shall,  on  filing 
.  his  statement  of  claim  where  he  is  plaintiff,  or  on  filing  his  claim 
where  he  is  not  a  plaintiff,  pay  in  stamps  $l  on  every  $100  or  frac- 
tion of  $100  of  the  amount  o{  his  claim  up  to  $1,000,  and  $1  on 
every  $1,000  or  fraction  of  $1,000  of  the  amount  of  his  claim  over 
$1,000.    Geo.  v.,  c.  30,  8.  8: 

(8)  Fees  of  loeal  martar.— When  the  proceedings  are  taken 
before  a  local  master  who  U  paid  by  fees  such  amount  shall  be 
payable  to  him  in  cash  instead  of  in  stamps.    10  Edw.  VII.  c  69 
•.40.  •    •     » 

«.  limit  of  eoiti  to  plainttf .— The  costs  of  the  action,  exclu- 
•ive  of  actual  disbursements  awarded  to  the  plaintiffs  and  successful 
lienholders,  shall  not  exceed  in  the  aggregate  twenty-five  per  cent, 
of  the  total  amount  awarded  to  them  by  the  judgment,  and  shaU  be 
apportioned  and  borne  in  sunh  proportion  as  the  judge  or  oflBcer 
who  tries  the  action  may  direct.    10  Edw.  VII.  c.  69,  s.  42. 

(a)  "  The  cotU  of  the  action."— \m.,  solicitors'  costs.  Court 
fees  are  dealt  with  by  section  40.  See  section  46  for  costs  for  draw- 
ing and  registering  or  vacating  the  lien. 

(b)  "Actual  disburaemmta"  do  not  include  counsel  fees  paid 
by  the  defendant's  solicitor  to  counsel  retained  in  the  course  of 
tl»  proceedings,  and  a  fortion  not  counsel  fees  charged  by  the 

f.on^'  'i"*"-     ^°^*'^  ^^^-  ^''-  ^-  ^'  *»««"  ^otel  Co., 
r    IB  L*   a  ^'''  '<»"°'^e*  »°  Humphreys  v.  Cleave,  16  Man. 

li.  a.  88.    See  note  under  section  37  of  the  Manitoba  Act,  ante. 

Where  the  defendants  unsuccessfuUy  appealed  to  the  Divisional 
l^ourt,  the  Master  should  have  added  to  the  amount  aUowed  the 
gaintiffs,  the  cost  of  the  appeal  successfuUy  opposed  by  them 
Werner  Drillmf  Co.  v.  Tremblaif,  (1909)  18  0.  L.  R.  439  The 
judgment  in  the  action  directed  the  Master  to  compute  and  tax 
subsequent  interest  and  subsequent  costs;  the  Master  should  have 
taxed  to  the  plaintiffs  their  costs  in  connection  with  the  sale  pro- 
ceedings, the  same  not  exceeding  twenfy-five  per  cent,  of  the  judg- 
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BUt  noovmd,  tDd  not  HMnly  Um  ditbnmiMnto.  Wtmt0r  DrilUna 
Co.  v.  Trvmfttey,  tufnk 

« Jndgment,"  in  thu  Mction  ii  identical  with  "judgment"  in 
•wstion  87  (8).  PowtU  Lumbtr  4  Door  Co,  t.  ffoHJew,  (1916)  9 
0.  W.  N.  849.  '   ^        ' 

(o)  "  Shall  bo  apportirntd  and  borm."—Tht  officer  ctn  exer- 
die  a  jadicial  diicretion  in  fixing  the  coeti. 

Defendant  amended  defence  by  paying  into  court  twenty  per 
cent,  and  coete  to  date.    Held,  that  robaequent  coite  were  payable 
•  by  defendant.     Ontario  Paving  Company  v.  Biihop.  (1904)  4 
0.  W.  R.  84. 

Coeta  of  appeal  are  not  induded  in  coita  which  by  Mctlon  48 
■hall  not  exceed  twenty-ftve  per  cent,  of  amount  of  judgment.  See 
eoata  of  appeal,  dealt  with  by  former  lection  46  and  in  dimsretion 
of  court  or  judge.  0«aring  v.  Bobinaon,  (1900)  19  P.  H,  192.  As 
to  icale  of  coata  between  party  and  party,  tee  Fnw  v.  Corey,  7 
W.  Ii.  R.  887. 

See  nunmaiy  of  all  important  oaaea  decided  in  Western  Canada 
where  the  question  of  costo  waa  dealt  with,  8  Canadian  Encyclopedic 
Digest,  section  187,  pp.  486-487. 

48.  Unit  of  ooati  to  b«  ftwudad  agdut  plalntlf  a.— Where 
costs  are  awarded  against  the  plaintifl  or  other  persons  claiming 
liens  they  shall  not  exceed  twenty-five  per  oent.  of  the  claim  of  the 
plaintiff  and  the  other  claimants  besides  hctnal  disbursements,  and 
shall  be  apportioned  and  borne  as  the  judge  or  officer  may  direct 
10  Edw.  VII.  c.  69,  s.  48. 

(a)  "  Coitt."—Qee  Gearing  v.  Robinton,  19  P.  B.  198;  Hail  v 
P*lt.  11  P.  B.  449;  Trvax  v.  Dixon.  13  P.  B.  879;  Hatt  v.  Eogg, 

/to,or«f'l(  ^'T  '•  ^^«^'*^'  2«  0-  B-  189;  Simpion  r.  Rubcek, 
(1918)  21  0.  W.  B.  860;  Rowlin  v.  Rowlin.  9  0.  W.  B.  297;  Jamie, 
ton  V.  Hagar,  17  0.  W.  N  104. 

(b)  "  The  claim  of  the  plamtiff  and  the  other  elaimanU."  — 
Actual  disbursements  under  this  section  do  not  include  counsel  fees 
paid  by  solicitor  to  counsel,  and,  a  fortiori,  counsel  fees  charged 
by  solidtor  himself  or  his  firm.  Cobban  M.  Co.  v.  LaJce  Simcoe 
Co..  (1903)  6  0.  L.  B.  447. 

This  section  was  intended  to  make  it  the  interest  of  both  parties 
to  proceed  as  inexpensively  as  possible.  See  Bowlin  v.  Rowlin. 
(1907)  9  0,  W.  B.  297. 
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44.  OmIi  wkm  ImsI  tspv  -^t*  mum  bM  takM^Whm  the 
iMSt  •xptnaiv*  conne  i-  not  taken  by  »  plaintiff  the  ooetn  aUowed 
to  him  shall  in  no  oaM  exceed  what  would  have  been  incorred  U 
the  leaet  expeniire  conne  had  been  taken.    10  Bdw.  VII  e  69 
•.44.  •    •      » 

See  RowUn  r.  iiowUn,  i  0.  W.  B.  897. 

46.  OoeU  of  dnwiar  •»«  wflfterf  air  ni  TMttiaf  NfMntira 
of  liea.^.Where  a  lien  i«  diicharged  or  vacated  under  tection  87, 
or  where  judgment  ie  given  in  favor  of  or  ariinet  a  claim  for  a  lien, 
in  addition  to  the  ooeti  of  the  acUon  the  judge  or  oflioer  may  allow 
a  reaM>nable  amount  for  the  coete  of  drawing  and  registering  the 
claim  for  lien  or  of  vacating  the  regietration  thereof.  10  Edw.  VII. 
0.  69,  s.  45. 

46.  Oorts  BOt  otharwiM  prorided  for.— The  coate  of  and  inci- 
dental to  all  applications  and  orders  not  otherwise  provided  for 
•hall  be  in  the  discretion  of  the  judge  or  officer.    10  Edw  VII  c 
69,  (.46. 

On  motion,  «x  parte,  by  the  defendant  and  owner  for  leave  to 
pay  into  court  $285,  the  amount  of  the  claim,  and  $75  as  security 

ri,*^*"l'"v^^  °'  "«"'  <'«'*'^H  K.C.,  M.  in  C, 
held  that  notice  should  be  given  plaintiff  or  his  consent  obtained 
before  any  order  should  be  granted.  WUaU  y.  Waiiamson,  (1911 ) 
•i-*are  Digest,  604. 

Patkxnt  Out  op  Codbt. 

47.  (1)  Fajmeats  ovt  of  cOBrt.— Except  in  actions  tried  by 
a  judge  of  the  Supreme  Court,  the  judge  or  officer  who  tries  the 
action,  where  money  has  been  paid  into  court  and  the  timt  for  pay- 
ment out  has  arrived,  shaU  forward  a  requisition  "for  cheques  with 
a  certified  copy  of  his  judgment  and  of  the  report  on  sale,  if  any 
to  the  accountant  of  the  Supreme  Court  who  shaU,  upon  receiving 
the  san.c,  make  out  and  return  to  the  judge  or  officer  cheques  for 
the  amounts  payable  to  the  persons  mentioned  in  the  requisition. 
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•ad  th*  jndgt  or  oOctr,  on  ncvipt  of  chtqaM,  •hall  diatributo  th«n 
to  the  penona  tntiUtd. 

(t)  fkw.— Xo  f«M  vr  ttUDft  ■hftU  be  ptyable  on  any  oheqoea 
or  on  proceedingi  to  p«y  money  into  court  or  to  obtain  money  oat 
of  court,  in  respect  of  a  ilaim  for  lien,  but  aufficient  poetape  itampe 
to  prepay  a  return  registered  letter  shall  be  endoMd  with  erery 
requisition  for  cheques.    10  Edw.  VII.  c.  69,  s.  47. 


JVDOMIKTI  IK  AOTIOin. 

4S.  rwB  of  JvdfBnt  ia  teror  of  MwMdm.— AM  Judgments 
in  favor  of  lienholders  shall  adjudge  that  the  party  perK)nally  liable 
for  the  amount  of  the  judgment  shall  pay  so  much  of  any  deficiency 
which  may  remain  after  sale  of  the  property  directed  to  be  sold 
as  might  have  been  recovered  in  an  ordinary  action  against  him, 
and  where  on  the  sale  enough  to  satisfy  the  judgment  and  coste  is 
not  realised  such  part  of  the  deficiency  may  be  recovered  by  execu- 
tions against  the  property  of  such  party.    10  Edw.  VII.  c.  69,  s.  48. 

(a)  "  fihall  pay  to  much  of  any  rfs/Wsncy."— This  section  gives 
to  the  lienholder  a  right  to  judgment  against  the  person  in  lespect 
to  whom  his  claim  arises  for  any  balance  lemaining  due  after 
reahring  upon  the  lien.  The  lienholder  must  first  proceed  against 
the  property.  If  it  is  not  sufficient  he  is  entitled  to  judgment.  A 
lienholder  may  always  abandon  his  claim  to  a  lien  and  sne  on  his 
contract,  but  this  and  the  succeeding  section  are  the  only  provi- 
sions for  recovering  personal  judgments  in  proceedings  to  enforce 
mechanics'  liens.    See  Dunn  t.  JfeCoJIitm,  (1907)  14  0.  L.  B.  249. 

40.  Bsnonal  Jadfrneat  wkaa  claim  for  Uaa  faili.— .Where  a 

daimant  fails  to  establish  a  valid  lien  he  may  nevertheless  recover 
a  personal  judgment  against  any  party  to  flie  action  for  such  sum 
as  may  appear  to  be  due  to  him  and  which  he  might  recover  in  an 
action  against  such  par^.    10  Edw.  VII.  c.  69,  s.  49. 

(a)  "  Rtcover  ihtrtin  a  penomU  judgmeni."—Tb»  debtor,  how- 
ever, must  be  a  party  to  the  proceedings.  Under  a  section  which 
provided  that  if  the  lien  claimant  shall  fail  for  any  reason  to  estab- 


OXTAIIO  MaOBAMICl'  UMM  ACT. 


su 


liih  •  Ttlid  Itei  he  may  ncorer  jadgmmt  for  luch  raiiu  m  art 
dii.  Wm  or  which  ha  might  rwover  in  an  action  on  a  contract:  a 
defendant  in  an  action  to  forwIoN  a  meohanict'  U«n  who  haa  fll^ 
no  lien  aa  rwininHl  by  the  mechanici'  lien  law  ii  not  entitled  to 
ijicoTef  a  penonal  Jodfmrat  thongh  he  might  ha««  a  claim  againat 
the  owner.    Dtms  Sttam  Pump  Co.  v.  CMc,  84  N.  Y.  8.  8M. 

Tha  right  of  a  plaintiir  to  parnie  hie  right  for  the  debt  and  alw 
for  the  enforcement  of  hi.  lien  at  the  wme  time,  bnt  by  different 
action,  cannot  be  qae.tion«l.    Pierct  r.  Kinnef.  158  App.  Dir.  • 
^  i^ .  I . )  o38i 

r  V  ,  ^J*°  *^'*°^  ^  •*•"  ^'•**^  »"  con«K,uence  of  Mme 
technicality  or  informality,  or  where  the  lien  claimed  ha.  been 
rendered  Talnelen  by  reaaon  of  the  priority  of  other  lien*,  or  by 
•ome  aimilar  occurrence,  bat  doe.  not  apply  to  caw.  where  the 
jMaintif!  could  nerer  have  had  a  valid  lien. 

A.  to  motion  for  nimmary  judgment  againrt  defcndanu  per- 
wnally  luble,  Me  Robtrtton  t.  BulUn,  18  0.  W.  R.  66. 

PlaintiHk  inatituted  proceeding,  under  Mechanic'  Lien  Act 
and  alio  iwued  a  writ  for  the  Mme  relief.  Motion  by  defendant, 
to  hare  latter  action  .tayed  wa.  dinuiued  on  the  ground  that  the 
two  ^ocedure.  are  quite  diflerent,  for  in  the  perwnal  action  there 
may  be  la  more  .peedy  recovery  and  a  different  and  fuller  judgment 
than  in  the  other  proceeding..  HamiHon  Bridge  Works  ▼.  Otneml 
Contraettng  Co.,  (1909)  14  0.  W.  B.  646. 

The  right  to  a  perwnal  judgment  under  Mechanic'  Lien  Act., 
ii,  of  courw,  purely  rtatutoiy,  and  in  order  to  obtain  a  per«>nal 
gdgment  it  muat  flrat  be  diown  that  there  waa  a  right  to  a  lien 
Where  no  lien  could  legaUy  ezirt  thi.  form  of  proceeding,  cannot 
be  rewrted  to  for  the  purpoM  of  enforcing  a  mere  perwnal  con- 
tract between  the  partie..   Jokntotui  Cany  Co.v.  C.  N.  R.W  Co 

Jv vl  iiJ^'J"  ^  "*'  ^«'^*y  ^-  ^'^'rtown,  118  App.  Div! 
(N.Y.)  670;  Weyer  v  Beach,  79  N.  Y.  409;  Qumn  v.  Allen.  86  111. 

But  if  a  contractor,  having  a  lienable  claim,  fails  to  enforce  hi. 
lien  agamst  the  owner  becauw  of  faUure  to  commence  the  action 
withm  the  statutory  period,  the  contractor  may  be  awarded  in  the 
same  hearing  a  personal  judgment.  Kendler  t.  Bemstock.  33 
0.  L.  R.  351,  88  D.  L.  R.  475. 


••6         iHi  i.Aw'or  laaBAKiob  unm  nr  oavaoa. 

LODTB  OV  CHATraU. 

MK  (1)  Biffht  of  BMhuiM  ortitM  to  lin  oa  a  ehattel  to 
Mil  tho  ebattd.— Erery  medumic  or  other  penon  who  hM  beitowed 
monqr  or  ddll  and  nuteriik  upoo  any  diattd  or  tfiiwg  in  the  alter- 
ation and  improvement  of  iti  propertiee,  or  for  the  purpose  of  im- 
parting an  additional  value  to  it,  lo  ae  thereby  to  be  entitled  to  a 
lien  upon  tuch  chattel  or  thing  for  the  amount  or  value  of  the 
money  or  skill  and  materials  bestowed  shall,  while  sudi  lien  exists 
but  not  afterwards,  in  case  the  amount  to  iHiich  he  is  entitled 
remains  uipaid  for  three  months  after  the  same  ought  to  have 
been  paid,  have  the  right,  in  additfon  to  any  other  remedy  to 
which  he  may  be  entitled,  to  sell  by  auction  the  chattel  or  thing, 
on  giving  one  week's  notice  by  advertisement  in  a  newspaper  pub- 
lished in  the  municipality  in  whid»  the  woric  was  done,  or  in  case 
there  is  no  newspaper  published  in  such  municipality  then  in  a 
newpaper  published  nearest  thereto,  setting  forth  the  name  of  the 
person  indebted,  the  amount  of  the  debt,  a  description  of  the 
chattel  or  thing  to  be  sold,  the  time  and  place  of  sale,  and  the 
name  of  the  auctioneer,  and  leaving  a  like  notice  in  writing  at 
the  last  known  place  of  residence,  if  any,  of  the  owner,  if  he  is  a 
resident  of  such  municipality. 

(8)  ^plieatioB  of  proceeds  of  «de.— Such  mechanic  or  other 
person  shall  apply  the  proceeds  of  the  sale  in  payment  of  the 
amount  due  to  him  and  the  costs  of  advertising  and  sale,  and  shall, 
upon  application,  pay  over  any  surplus  to  the  person  entitled 
thereto.    10  Edw.  VII.  c.  69,  s.  60. 

See  chapter  entitled  "  Liens  on  Personal  Property,"  ante.  See 
dso  8(^ulU  T.  Beddiek,  43  U.  C.  B.  166;  Bkmdiard  T.  Ely,  179 
Mass.  686;  Ktith  v.  Magiurt.  170  Mass.  210;  Bruce  y.  Evenon.  1 
Cab.  *  E.  18;  Sinclair  v.  Bowles.  9  B.  &  C.  92. 
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FOBMS. 
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At  to  the  me  of  these  fomu,  see  obsemtions  of  Boyd,  C.  in 
Crerar  y.C.  P.  B  Co.,  (1908)  6  0.  L.  B.  383,  «,d  Oskr,  J.A.  in 
Cntg  V.  Cromwell.  (1900)  27  0.  A.  B.,  at  p.  589 


POBK  1, 

(Sections  17-»2.) 

ClAIlf  JOB  L«N. 

A.  B.  {name  of  dainumi)  of  {here  state  residence  of  claimant). 

wfr* T^  H"^'*"?^'  "P''"^*^iiv'  or  assignee  set  out  the 
facts)  under  the  Mechanics  and  Wage-earners  Lien  Act  claims  a 

lid  in^^r*,':^  !?•  '?^  "  '*"*"»«'>'  "  ^  undermentioned 

and  m  respect  of  the  foUowing  work  {or  service  or  materials)  that 

uto  say  (Aera  1^.  a  shoH  description  of  the  nature  of  the  worh 

^JL?  «  ^'  ^  T^^  ^"*"*'"'  "^  *"  *•  f»mi>hed.  and 
iZ  ^\  '  ?**  "  '*^"*"'>'  ^'^"^  ^>f  («"•  ""ice)  was  (or 
k  to  be)  done  (»r  materials  were  or  are  to  be  furnished)  for  {heZ 

f^ist^JLt}'  ^'  "*■  '*"  "^'•^  ^«"^**''  <«■  <»  f* 

ftimwAatf),  on  or  before  the  day  of  19 

^e  amount  claimed  as  due  {or  to  become  due),  is  $ 
The  foUowmg  is  the  description  of  the  land  to  be  charged  (here 

Me  purpose  of  regtstration).  ' 

n,.i22'"  *^'f '  ^  ^T  ^^•"'  *"«■''  '"»«  »o*  »«8  done  (or 
matenals  were  famished)  on  credit,  «id  the  period  of  credit  agreS 

"**^»*  this  day  of  19 

(Sigmture  of  Claimant.) 
10  Edw.  VII.  c.  69,  Form  1. 


■•-■Hi  ■' 
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FOBH  2. 

(80etion»  17-g».) 

CtAIK  TOB  LlIN  rOE  WlOXS. 

A.  B.  (name  of  claimant)  of  (here  ttate  retidenee  of  cloimant), 
(if  claimant  if  a  penotui  represmttative  or  asaignee  set  out  the 
facts)  under  the  Mechanica'  and  Wage-earners'  Lien  Act,  claims 
a  lien  upon  the  estate  of  (here  state  the  name  and  retidmee  of 
owtw  of  the  land  upon  whu^  the  Ken  is  daimed),  in  the  under- 
mentioned land  in  respect  of  work  performed  (or  to  be  performed) 
thereon  while  in  the  employment  of  (here  state  the  name  and  resi- 
dence of  the  person  upon  whose  request  the  work  was  or  is  to  be 
performed),  on  or  before  the  ixj  of  ,  19    . 

The  amount  claimed  as  due  (or  to  become  due),  is  9 

The  following  is  the  description  of  the  land  to  be  charged 
(here  set  out  a  concise  description  of  the  land  to  be  charged,  suffi- 
-dent  for  the  purpose  of  registration). 

Dated  at  this  day  of  19    . 

(Signature  of  Claimant.) 
10  Edw.  VII.  c.  69,  Form  2. 


Fobk'3. 

(Sections  17-Sg.) 

CiuH  FOB  Lkntob  Waois  by  Sbvbbal  Claimakts. 

The  following  persons  claim  a  lien  under  the  Mechanics'  and 
Wage-earners'  Lien  Act,  upon  the  estate  of  (here  state  the  name 
and  residence  of  the  owner  of  land  upon  whie^  the  lien  is  claifned), 
in  the  undermentioned  land  in  respect  of  wages  for  labor  performed 
(or  to  be  performed)  thereon  while  in  the  employment  of  (here 
state  name  and  residenee  or  names  and  residences  of  employers  of . 
the  several  persons  claiming  the  lien). 

A.  B.  of  (residence)  $  for  wages. 

CD."  $  « 

E.  F.  "  $  *■ 


->•." 


OXTABIO  MBOHAKIca'  U»N  ACT.  5J9 

The  foUowing  ia  the  deMription  of  the  land  to  be  charged  (htn 

f*«  purpose  of  regittraUon).  ' 

D^tedat  this  day  of  19    . 

(Siffnaturea  of  the  eevenU  claitmaUe.) 

10  Edw.  VII.  c.  69  Form  8. 


POBH  4. 

(Seetiona  17-£e.) 

Afhuatit  Vbbiitiko  Clone. 

.«/:  \?'l  °"°*f  J°  *•*"  *'»^«  (<"•  annexed)  claim,  make  oath 
and  say  that  the  said  claim  is  true.  ,        »  own 

m.]r?«'^t'  ^  .f  •  "?f  •  ??  °*"*^  "  *^«  ■•*'«  (or  annexed)  claim, 
make  oatti  and  each  for  himself  makes  oath  that  the  said  oLn  so 
lap  as  relates  to  him,  is  true.  ^^ 

r  ^f? Av**^  following  effect:  I  have  full  knowledge  of  the 
facts  set  forth  in  the  above  {or  annexed)  claim. 


Sworn  before  me  at 
county  of 
oi  19 


,  this 


in  the  I 
day  I 


Or,  The  said  A.  B.  and  C.  D.  were 

seretally  sworn  before  me  at  in 

the  county  of                      this  day 

o'                           19    .  •' 

Or,  The  said  A.  B.  was  sworn  before  me 
•*.  in  the  county  of 

this  day  of  19 


10  Edw.  VII.  c.  69,  Form  4. 


UX.—M 


S80  TBI  LAW  OT  JCMHAKI08'  UMSU  VX  OAKJJiA. 

FOHM  Hi. 

(Section  SI.) 

Atfioayit  VmrTiNo  Ci^m  on  Cohiunoino  ak  Aotiok. 

(8ti/le  of  Court  and  Cause.) 

I>  make  oatii  and  say,  that  I  have  read  (or  heard 

read)  the  foregoing  statement  of  claim,  and  that  the  facts  therein 
set  forth  are,  to  the  best  of  my  knowledge  and  belief,  true,  and 
the  amount  claimed  to  be  due  to  me  in  respect  of  my  lien  is  the 
just  and  true  amount  due  and  owing  to  me  after  giving  credit 
for  all  the  sums  of  money  or  goods  or  merchandise  to  which  (nam- 
ing the  debtor)  is  entitled  to  credit  a^  against  me. 

Sworn  before  me,  etc. 

10  Edw.  Vn.  c.  6d,  Form  5. 

As  to  defective  affidavit  and  powers  of  referee  at  trial  see  Lemon 
V.  Young.  (1916)  10  0.  W.  N.  83. 


FOKM  6. 
NOTIOl  OF  TSIAL. 

(Style  of  Court  and  Cause.) 

Take  notice  that  t'uis  action  will  be  tried  at  the  in 

0»  ci  in  the  County  (or  district)  of 

on       .  tiM  ,  day  of  by  and 

at  such  time  and  place  the  will'  proceed  to  try 

the  action  and  all  questions  which  arise  in  or  which  are  necessary 
to  be  tried  completely  to  dispose  of  the  action  and  to  adjust  the 
rights  and  liabilily  of  the  persons  appearing  before  him  or  upon 
whom  this  notice  of  trial  has  been  served,  and  at  such  trial  he 
will  take  all  accounts,  make  all  enquiries,  and  give  all  directions 
and  do  all  things  necessary  to  try  and  otherwise  finally  diapoae  of 
this  action  and  all  matters,  questions  and  accounts  arising  therein 
and  will  give  necessary  relief  to  all  partiea. 

And  further  take  notice  that  if  you  do  not  appear  at  the  trial 
and  prove  your  claim,  if  any.  (or  your  defence,  if  any),  to  the 
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■ction  Um  prooMdiogi  wiU  be  ttkw  in  your  abMnoe  tad  you  may 
bedei«,T«d  of  dl  benefit  of  the  proceeding,  and  your  riihte  dJ 
powd  of  in  your  abemoe.  j         mi      u»- 

5«^n?^)^  '^"  f^*^  ^•'•"duit.  to  enforce  .  mechanic.' 

im.  notice  u  Mnred  by.  etc. 
^  Dated  13    . 

To 

10  Edw.  VII.  c.  69,  Form  6. 


FOBK  7. 
J0DOXXKT. 

In  the  Supreme  Court  of  Ontario. 

,„         ,  ,  ,  Monday,  the  day  of  w    . 

(Name  of  Judge  or  Offieen). 

William  Spencer,  Plaintiff, 
and 
_, ,  Thomas  Bums,  Defendant. 

TiUB  action  coming  on  for  trial  before  tt 

^n^^^Ll.*^*,"'***"'  "*  **  appearing  that  the  foUowing 
pwwM  hare  been  duly  Mm»d  with  notice  of  trial  herein  (,et  ont 
"«•«.  of  OR  p^rmms  eened  with  notice  of  trial),  and  io.  nich 
PMWHW  {or  a,  the  case  may  he),  appearing  at  the  trial  (or  and  the 

/SZSS^"S"*'*^?*.'PPr^'  ("'outnameeofL^ppear. 
^f^T^^'  "^  °P**°  '*'™«  ^  ^d««»  •dduoed  and  whatVa. 
tjles^  by  couuMsl  for  the  plaintiff  and  for  C.  D.  and  E.  F.  and 
the  dctodant  (or  and  by  A.  B.  appearing  in  perwn). 

rJ^nTZT^J''^  ^^  *'*  ***•  P^««  "»d  the  aeyeral 
Ew  r  *r'^  ^,  *r  fi^  «*edule  hereto  are  napectivelv 
S^tl.  r  rf  '  ^^echaniC  and  Wage^^uSTLiei 
tt^.™J^^.    *^*  i"".'^  ^  **  "«»°^  «*«^'»le  hereto,  for 

^blTJ^  **^^f  ?  ^*  ^*  ''^'^'^''  '^^  ^'  per«,nB  primarily 
Labte  for  tte  nid  (daun.  respectively  are  Kt  forth  in  th«  6tt  column 
of  the  wid  TChedule.'  ^^ 

2.  (And  this  court  doth  further  declare  that  the  Mreral  ner- 
wn.  mentioned  in  schedule  3  hereto  are  «hK>  entitled  to  some  lien, 


•.,.'*I 
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diarg«  or  inenmbraiiM  upon  the  wid  l»nd  for  the  anumnti  Mt 
opponte  their  retpectire  nnnee  in  the  4th  column  of  the  wid 
•chednle  8,  according  to  the  fact). 

3.  And  thii  court  doth  further  order  and  adjudge  that  upon 
the  defendant  (A.  B.  the  owner)  paying  into  court  to  tlte  credit 
of  thie  action  the  nun  of  (gross  amount  of  Usn  in 
schedules  1  and  3  for  which  owner  is  liable),  on  or  before  the 

day  of  next»  that  the  said  liens  in  the  said  1st  sdiedule  men- 

tioned be  and  the  same  are  hereby  discharged  (and  the  several  per- 
sons in  the  said  3rd  schedule  are  to  release  and  discharge  their 
said  claims  and  assign  and  convey  the  said  premises  to  the  defendant 
(owner)  and  deliver  up  all  documents  on  04th  to  the  said  defend- 
ant (owner),  or  to  whom  he  may  appoint),  and  the  said  money  so 
padd  into  court  is  to  be  paid  out  in  payment  of  the  claims  of  the 
said  lienholders  (or  any  incumbrancers). 

4.  In  case  tlie  said  defendant  (owner)  shall  make  default  in 
payment  of  the  said  money  into  court,  this  court  doth  order  and 
adjudge  that  the  said  land  be  sold  with  the  approbation  of  the 
Master  of  this  court  at  ,  and  that  the  purchase  money 
be  paid  into  court  to  the  credit  of  this  action,  and  that  all  proper 
parties  do  join  in  the  conveyance  as  the  naid  Master  shall  direct. 

5.  And  this  Court  doth  order  and  adjudge  that  the  said  pur- 
chase money  be  applied  in  or  towards  payment  of  the  several  claims 
in  the  said  1st  (and  3rd)  schedule(8)  mentioned  as  the  said  Master 
shall  direct,  with  subsequent  interest  and  subsequent  costs  to  be 
computed  and  t  zed  by  the  said  Master. 

6.  And  this  Court  doth  further  order  and  adjudge  that  in 
case  the  said  purchase  money  shall  be  insufBdent  to  pay  in  full 
the  claims  of  the  several  persons  mentioned  in  the  said  Ist  sdiedule, 
the  persons  primarily  liable  for  such  claims  as  shewn  in  the  said 
Ist  schedule  do  pay  to  the  persons  to  whom  they  are  respectively 
primarily  liabk  the  amount  remaining  due  to  such  persons  forth- 
with after  the  same  shall  have  been  ascertained  by  the  said  Maeter. 

7.  (And  this  court  doth  dedare  that  have  not  proved 
any  Uen  under  the  Mechanics'  and  Wage-earners'  Lien  Act,  and 
that  they  are  not  entitled  to  any  such  lien,  and  this  Court  doth 
order  nnd  adjudge  that  the  c'  dms  of  liens  registered  by  them 
against  the  land  mentioned  in  the  said  2nd  schedule  be  and  the 
same  are  hereby  discharged,  (accordmg  to  the  fact). 

10  Edw.  VII.  c.  69,  Form  7. 


OKTAMO  K10HAKI08'  LOK  ACT. 
SCHXDUUE  1. 


SS3 


NtnwofUmlKdden 

•ntiUed  to 

Medmks' Unu 


Amount  of 

debt and ^ 

intemt  (if 

any) 


CuAm 


Total 


NamM  (tf  primary 


(Signature  of  officer.) 
10  Edw,  VII.  c.  69,  Schedule  1. 


•  SCHKDULE  8. 

The  lands  in  question  in  this  matter  are 
{Set  out  by  a  description  sufficient  for  regiitration  purposes.) 

(Signature  of  officer.) 
10  Edw.  VII.  c  69,  Schedule 


SCHBDCUC  3. 


Names  of  peraoiw  entitled 
to  encumbtwioes 

otlwrthan 
Medmnica'  Liens 

Amount  of  debt 

and  interest 

(if  any) 

CdsU 

Total 

- 

10  Edw.  VII.  c.  69,  Schedule  3. 


(Signature  of  officer.) 


m 


■-m 


•  ,"■«  ■*  '-   ■.t'4y,-:  .. 


^^' 


QUIBIO  lAW  EEXJLTma  TO  MgflWfinflW' 

Lmre. 

The  civil  law,  in  iti  relation  to  the  rabject  of  mechanics'  lieu, 
hai  lOready  been  referred  to.    (See  Chapter  I.,  p.  8.) 

The  law  of  the  ProTince  of  Qnebeo  on  thia  rabject  ia  baaed  on 
the  dril  law  aa  originally  declared  in  art.  8018  of  the  Ciril  Code, 
which  came  into  force  on  the  first  of  August,  1866.  The  law  was 
changed  in  1894,  when  twelve  articles  were  added,  8018A  to 
8018L,  and  tiiese  arUdea  have  rabsequently  undergone  some 
change.    Article  8013  at  present  read» as  follows:— 

"90ia.  A  laborer,  workman,  architect,  builder  and  the  rap- 
pUer  of  materials  have  a  right  of  preference  over  the  vendor  and 
other  creditors,  on  Qu  immovable,  but  only  upon  the  additidbal 
value  given  to  the  immovable  by  the  work  done." 

"  In  case  the  proceeds  are  insulBdent  to  pay  the  laborer,  work- 
man, ardtitect,  builder  and  the  rappUer  of  materials,  or  in  cases  of 
conf  '*ation,  the  additional  value  given  by  the  work  is  establiahed 
by  a  relative  valuation  efEected  in  the  manner  prescribed  in  the 
Code  of  Civil  Procedure." 

"  The  aforesaid  privileged  claim  is  paid  only  upon  the  amount 
established  as  being  the  additional  value  given  to  the  immovable 
by  the  work  done." 

The  artides  in  the  Code  of  Procedure  referred  to  in  art.  8018 
of  the  Civil  Code  are  the  thr^e  following:— 

AsncLa  806. 

Cod0  of  Procedure.— "In  case  the  disposable  moneys  are  in- 
suffident,  the  prothonotary,  if  the  record  does  not  offer  him  suffi- 
•lient  data  to  confirm  the  relative  valuation  himself,  mnst  suspend 
the  distribution  and  report  the  facts  to  the  judge,  in  the  following 
cases: — 
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*  (1)  Wh«  MTtnl  immonUM  or  picoM  or  pwceli  of  l«nd, 
Mpmtelj  chugad  with  dilbiviit  elunu,  m  nld  for  on*  and  th« 
Kme  price; 

"(»)  When  •  Tender^!  daim  comee  in  concurrence  with  a 
builder'!  privilefe; 

"  (8)  When  a  creditor  haa  lome  preferable  claim  npon  part 
of  an  immovable  by  reann  of  improTeuenta  or  other  cauee." 

Amou  806. 

"806.  Upon  application  of  one  of  the  parties  interested,  after 
notice  given  to  the  others,  the  jndge  orders  experts  to  be  named 
in  the  ordinary  manner,  in  order  to  establish  the  respective  values 
of  the  immovables,  pieces  of  bnd,  or  improvements,  and  the  pro- 
portion which  should  be  allotted  to  each  out  of  the  mon^  to  be 
distributed." 

Axnou  807. 

"807.  The  relative  valuation  being  established  upon  the  re- 
port of  the  experts,  the  cause  is  sent  back  to  the  prothonotary  by  ' 
the  judge  in  order  that  he  may  proceed  to  determine  the  order  of 
the  collocation  and  the  distribution  of  the  moneys." 


DicisiONS  Undxb  Ahticli  2013. 

A  plaintiff  who  has  a  legal  privilege  on  a  property  in  connec- 
tion with  the  work  done  by  him  thereon,  cannot,  in  the  event  of  a 
fire,  claim  by  a  conservatory  attachment  the  proceeds  of  poUcy 
covering  ttie  building,  because  these  proceeds  do  not  represent  the 
property  but  represent  a  debt  resulting  from  a  contract  of  insur- 
ance. De  AntM  Itaaa  et  vir  v.  Samuel  Tafler  &  The  Guardian 
Assurance  Co.,  Limited,. Otunishee,  (1910>  11  Que.  P.  B.  359. 

The  privilege  given  to  laborers,  workmwi,  architects  and  build- 
ers by  the  Civil  Code,  arts.  8013  et  seq.,  extends  only  to  persons  of 
the  classes  mentioned  under  engagement  with  the  owner  of  lands 
or  the  building  contractors  employed  by  him  and  does  not  enure 
to  tbe  benefit  of  sub-contractors  or  persons  furnishing  labor  or 
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mtteriilt  withont  direct  agNtiiMot  with  or  knowledft  of  th* 
owntr.    PrH^ttU  r.  Ouimtt,  Q.  B.  «8  8.  C.  4. 

TUn  it  no  proriuon  of  tbo  Uw  which  gi?w  ■  dork  the  richt 
*  ftaiw  to  Attach  the  moTtUe  poeeeeeione  of  hie  emplorer  on 
whidi  he  haa  A  Uen  for  his  nUrjr  withont  proring  acta  on  the  part 
of  the  employer  which  are  likely  to  prejudice  his  lien.  OUulu  r. 
HurtuiUt.  10  Q.  P.  B.  I7«. 

The  cesmHiatre  of  a  pririleged  debt  and  registered  according 
to  the  dispositions  of  art.  S018  «t  $,q.  C.  C.  has  not  an  hypoth? 
cai7  action  against  the  detentenr  of  Uie  inunorable  in  qaeetion 
nntil  atter  the  signification  of  the  transfer  npon  the  personal 
debtor.  The  serrioe  made  on  the  dttmitur  it  not  nmdtni. 
Demer.  y.  Bfrd,  17  K.  B.  808.  On  appeal,  this  dedsirn  wu 
rwers^.  See  decision  on  appeal  notad  in  dedsions  under  artide 
8013  B,  po$t. 

The  expenses  of  tilling  and  sowing  do  not  constitute  an  incum- 
brance m  the  sense  of  art  «07«  of  the  Civfl  Code,  the  spedal  priri- 
lege  for  tailing  and  sowing  only  exist  when  the  immovable  is  sold 
Wore  the  harvest    Cooke,  J.,  CarrUgnan  t.  OUbtrt.  7  Q.  P.  B. 

Motormen  and  conductors  of  an  electaric  railway  and  the  carters 
who  cany  materials,  clear  away  snow,  etc.,  for  thdr  companies, 

l^J^mc'c' '  '**''*^  ^**^°*  '"*"°*'  '***"  "*  ^  ■*"••  •*'  *^ 

u.  '^."JP^^y***  l^^e  »  right  of  priTilc«e  on  the  tramway  and 
ite  ontbnildmgs  for  their  wages  during  three  months  without 
respect  to  the  date  of  the  seizure  or  of  the  sale  which  may  have 
taken  ^ace  of  them.     Paquttte  et  al.  ▼.  New  York  Trust,  16  K.  B. 

Afar* 

A  contractor  for  making  timber  by  Uie  job  has,  for  what  may 
be  due  him,  the  lien  given  by  art.  1994c.  of  the  Civil  Code. 

A  creator  having  a  lien  upon  movables  may  u  a  rule  exercise 
the  right  by  conservatory  attachment  to  secure  his  priviWe  Rou 
r.  I^t.  Onge.  Q.  B.  14  K.  B.  478.  "»»«.«». 

A  corporation  hdd  to  the  upkeep  of  a  public  road  whidi  agrees 
by  contract  with  a  company  that  the  latter  can  construct  and  operate 
a  tramway  on  condition  that  they  perform  the  work  of  mainten- 
ance, acquire  no  privilege  on  the  tramway  for  the  cost  of  the  same 
works  which  it  is  forced  to  do  owing  to  the  failure  of  the  company. 
Mone  V.  Levia  County  Railway  et  al.,  80  S.  C.  383. 
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A  eompuiy  opcratiiig  an  tltetrio  tramwtj.  hj  pmniMion  of 
tlw  manidptl  corpontfam,  on  nUa  laid  on  pnblie  ttrMts  tmM 
in  th«  municipdity,  to  Mcun  tb*  prinoi}  and  intetMt  of  an 
iwne  of  its  debMitnr»4>onda,  hypotlMcatcd  iw  nal  propertj,  tram- 
WV.  c"»t  etc^  uMd  in  connection  therewith,  to  tnutOM  for  the 
debentare-holden,  and  tranifemd  the  morable  propertj  of  the 
(xmipany  and  ite  present  and  future  rerenues  to  the  tmateos.    By 

*  ?lTi!!l^.'*•*"!^/  ^'''  ^"-  '^  "'  ••  1  (*»•)'  the  deed  wJ 
ralidated  and  ratified.    On  the  sale,  in  execution,  of  the  tramway,  as 

»  going  concern:— Held,  that  whether  at  the  time  of  such  sale  the 
cars  in  question  were  morable  or  immovable  in  character,  the  effect 
of  the  deed  and  ratifying  statute  wu  to  subordinate  the  righte  of 
other  creditors  to  those  of  the  trustees,  and,  consequently,  the  un- 
paid  Tendors  thereof  were  not  entiUed,  under  art.  1000  of  tl  . 
Civil  Code  of  Lower  Canada,  to  priority  of  payment  hr  privilen) 
upon  the  distribution  of  the  monqrs  realised  on  the  sale  and  exera- 
tion. 

Ptr  Oirouard,  J.,  Duff,  J.,  contra:— After  the  car  in  question 
bad  been  delivered  to  the  tramway  company  and  used  by  it  for  the 
opmtion  of  their  tramway,  they  became  immovable  by  destina. 

Inthe  result,  the  Judgment  appealed  from,  Q.  B.  18  K.  B.  81 
was  alBrmed.  Akeam  A  Sopw  lAmittd  ▼.  Th»  Nnp  York  Tnui 
Company.  48  S.  C.  B.  267.  ""  ^orm  irua 

The  mason  has  a  special  privilege  in  the  nature  of  a  mortsan 
upon  any  building  erected  by  him  and  for  repairs.  This  privileje 
however,  will  not  be  allowed  to  the  prejudice  of  other  creditors  of 
the  proprietor,  unless  within  a  year  and  day  there  be  something 

^^'?    .u****"  ^  "■*""  *•'  **  ''«'•'  d«~  "  the  amount  of  tte 
debt  due  thereon. 

1  B^  j'Vq^^'**'''  ^^^^'  "''^'^'^  ^  ^•""*'  S*"*^«  Kep.  263; 

The  valuation  made  at  the  instance  of  the  architect  or  builder 
»t  tne  time  of  the  inscription  of  hu  privUege  may  be  attacked  by 
the  vendor,  and  the  latter  may  obtain  a  contradictory  valuation,  if 
the  two  privileges  are  in  conflict. 

Monk,  J.,  1860,  Doutre  y,  Orten.  5  L.  C.  J.  188:  9  R.  J  B  Q 
137.  ■  ^' 

The  builder  of  a  railway  has  no  right  of  retention  on  the  work 
done  by  him  unless  he  has  acquired  and  preserved  the  privilege 
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eonfcmd  by  artidt  ?018  on  th*  additkuMl  tsIm  gifta  ^  him  to 
tiM  immoraUM. 

4  Botteii  Bp.  Co..  M.  L.  B.  1  8.  0.  IM;  S  L  N.  M. 

In  >irtM  of  art.  MIS  0.  0.,  tha  bottdar  who  haa  obaamd  tha 
nmalitiaa  nqnirad  by  thM  artida  haa  no  pririlaga  othar  than 
for  tha  additional  Taloa  firan  to  tha  raal  aatata  by  tha  boildinga 
pot  up  by  him,  and  ha  haa  no  priTikft  or  hypothec  on  tha  land 
itaaiz. 

Tha  regiatration  of  tha  relatiTa  valvation  raqnired  by  artiek 
t018  for  tha  prawrration  of  tha  mid  prifilafo  doaa  not  oraata  a 
tadt  hypothec  in  favor  of  tha  builder  on  tha  aaid  immoraUe. 

X.  B.,  1888,  Oorpnmtion  4u  Bmmabrt  4$  8t.  Hptumthg  4 

fn  *?-? '  .S^**'  M.  L.  B.  1  Q.  B.  888.  4  Q.  B.T888,  89 
L.  C.  J.  881,  8  Lk  N.  884. 

It  WM  euildant  for  tha  expert  to  atata  in  hia  aecood  nport. 
made  within  aii  montha,  that  tha  worka  daaeribed  had  been  on- 
eated  and  that  auch  worka  had  giTen  to  tha  immorable  the  addi- 
tional value  fixed  by  him. 

u_.,y  *^/?*^  indudea  in  hb  vduation  worka  for  which  the 
builder  had  by  Uw  no  pririlege,  audi  error  wiU  not  be  a  caum  of 
Bulli^.  but  wiU  only  entitle  tha  is  ^vaated  partiea  to  aak  for  a  ladue- 
tion  of  the  expert* a  valuation. 

Dufnnu  r.  Pr«fonUtim».  81  8.  C.  B.  807,  Q.  B.  18  I*  N.  48. 
-  ?!li.  ^"'"^  *^  judgment  of  Tianholme,  J.) :    The  fact 
of  daacribfag  m  the  memorial  for  the  regiatration  of  a  hbonr'a 
priTUege  the  iramovablea  affected  by  audi  privilege  in  the  foUow- 
ing  manner:    " Two  lota  of  land  known  and  deaignated  under  the 
^ir«^**  C.  and  three  C.  of  the  offidal  aub-dividon  of  lot  num- 
ber  m,"  inatead  of  designating  them,  as  deacribed  in  the  eadtutn 
•a :     two  lota  of  land  known  and  dedgnated  under  the  numbera! 
two,  wb-divmon  C,  and  three,  iubnllvidon  C,  both  of  the  rob- 
divi«on  of  oflfcid  No.  907,"  ia  not  an  -rwgularity  auiBcient  to 
mvoly*  tiie  nuUity  of  the  vegirtration  privilege,  espeddly  when  th^ 
d«ign«tion  in  the  memorial  is  identical  with  that  contained  in  Ihc 
title  of  the  owner  (who  had  acquired  tLe  immovables  froin  the 
respondent)  and  in  the  report  of  seizure,  <ud  when  the  registrar 
on  presentation  of  the  memorial,  had  registered  the  same  against 
these  immovables  such  as  they  were  described  in  the  books  of  his 
omoe. 
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!L^^  l»««l  «W  in  th*  iwMHni  a  dwlmtkn  thai  th*  kad  wm 
aflt  wwtt  mora  thu  98.000  (th*  propn^y  nd  tht  boUdinst  thmea 

Hjr  th«  atloro^  of  tlw  rMpondrat  had  ohtaiiMd  an  ordtr  from  tba 
eonrt  for  tha  dirtrihation  of  tha  bumj*  withoat  prooaadinc  to  a 
tmHilatwn  (♦.#..  reUUva  ralnation  of  tha  land  and  of  thaSuUd- 
fafi  to  aatabliah  tha  value  of  improTamant). 

HeU,  ttat,  nndar  thaaa  drcamataBc^  tha  raapoodant,  who  waa 

tlZi^'^'^}*.}1!i  *"  •*"  "qiii-wd  in  tha  omiaaion  of 
rach  Tantilation.  and  that  ha  oonld  not  ba  haard  to  eompUin  that 
thajamoont  of  tha  inmaaa  of  TaltM  givan  to  tha  land  hr  tha  naw 
eonrtroctioM  tharaoa  had  »o»  baan  aatabliahad  by  a  yantilation. 

Tha  omiaaion  by  tha  workman  to  fiva  notioa  to  tha  propriator 
of  tha  immorabla  within  thraa  daya  aftar  tha  ragiatration  of  tha 
manorial  («i08  C.  €.)  doaa  not  alfaot  tha  validity  of  thia  racia- 
tration  or  of  tha  pririlega. 

^^^^''ir^Viet  "'"^ "'  ^'  "^^  *-  ^^• 

Tha  holdar  of  a  nota  laeurad  by  a  boildar'a  lian  may,  in  auinc 
on  it,  claim  &  declaration  of  tha  axiatanoa  of  tha  lian  in  hir  W 
A  ocntraetor  may  taka,  in  hia  own  nama,  a  bnUdar'a  lian  L-t  only 
tor  tha  work  dona  bj  himaalf,  but  alao  for  tha.  done  by  a  wb^- 
tractor,  and  m  tbeae  drcnmatanoaa  it  ia  not  naoaaaarr  that  hit 
contract  with  tha  rab-contractor  ahoold  ba  mada  known  to  tha 
owner  of  the  worki  to  ba  oonatmcted. 

The  time  limited  for  ragiatry  of  a  boildar'a  lian  nma  from  the 
date  on  »hich  the  worka  were  entirely  completed  and  not  from 
that  on  which  the  perK>n  entitled  to  the  lien  begina  to  profit  from 
theireonatoiction  before  completion.  The  owner  of  the  work*  to  be 
conrtructed  cannot  take  advantage  of  the  lien  being  regiatered  too 
tote  nor  even  of  entire  failure  to  register  ii  La  Banqu,  Jacques 
CcrHtr  v.  Pkard.  (1900)  18  Que  S.  C.  608. 

The  plaintiff  having  contracted  to  fnmiah  nuteriala  to  a  builder  ' 
♦„  rtLTJ  "^  ^  conrtruction  of  a  building,  gave  written  notice 
to  the  defendant,  owner  of  the  land,  under  article  «013g,  of  the 

!^.i  /  *  ft^w'hed  materials  to  the  amount  stated,  and  he  then 
K^^i  K*  d«fe?dant  of  roch  registration.  The  present  aotion  was 
brought  against  the  owner  of  the  immovable  more  than  three 
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monthg  rob»equently,  asking  that  he  be  condemned  to  pay  the 
amouni  No  proceedings  had  been  taken  against  the  purchaser  of 
the  materials:  Held,  that  the  pnyilege  created  in  favor  of  the 
supplier  of  the  materials,  and  his  recourse  against  the  owner  of 
the  land,  by  the  registration  of  tiie  memorial,  lapse  unless  legal 
proceedings  are  taken  within  three  months  following  the  notice 
to  have  the  debtor  condemned— by  the  "debtor"  in  article  2013i 
being  meant  the  purchaser  of  the  materials.  Lalonde  v.  LaBelle 
(1899)  16  Que.  S.  C.  873; 

A  contractor  who  stipulates  directly  with  the  proprietor  of  a 
building  which  is  being  constructed,  is  entitled  to  roister  a  prir- 
ilege  under  the  terms  of  article  2013  as  amended  by  69  Vict  (Q  ) 
c.  48.  ^^'' 

The  additional  value  referred  to  in  the  above  article  is  the 
additional  value  given  to  the  immoVable  by  the  work  at  the  time 
It  is  done.  Oalameau  v.  Tnmblay.  (1903)  82  Que,  S.  C.  143 
(Archibald,  J.). 

A  manufacturer  who  enters  into  an  agreement  with  a  contractor 
to  deliver  a  number  of  closets  intended  for  a  building  which  the 
contractor  has  undertaken  to  construct,  is  not  a  workman,  but  a 
furnidier  of  materials.  The  registry  by  the  manufacturer  of  a 
workman's  lien  upon  the  immovable  of  the  owner  to  secure  pay- 
ment of  tiie  price  of  the  closets  is  void  under  the  circumstances, 
the  manufacturer  not  being  entitled  to  other  security  for  such  pay- 
ment than  that  given  by  law  in  articles  2013g,  2013h,  2013i,  20131, 
when  he  oonforms  to  the  provisions  of  these  several  articles.    The 
contract  between  the  manufacturer  and  the  contractor  is  a  sale 
and  not  a  letting  of  work  {lovage  dTouvrage).    To  enable  a  work- 
man to  claim  a  lien  upon  the  immovable  of  an  owner  it  is  essential 
that  he  should  be  employed  upon  such  immovable.    It  is  not  suflB- 
dwit  f or  him  to  work  at  and  finish  materials  intended  for  the 
building  which  the  owner  constructs  or  causes  to  be  constructed. 
Montmorency  Cotton  MUls  Co.  v.  Gignae,  (1901)  10  Que.  Q.  B.  168. 
When  the  owner  of  land  builds  on  it,  the  perron  furnishing 
material  who  desires  to  obtain  a  right  of  hypothec  xhould,  before 
delivery  of  the  material,  give  notice  to  him  who  lends  money  to 
the  owner,  and  a  notice  given  too  late  to  such  lender  will  not  suf- 
fice to  give  said  right  of  hypothec.    When  two  portions  of  the 
same  land  have  been  sold  by  separate  contracts  to  different  pur- 
chasers and  buildings  are  put  upon  it,  the  furnisher  of  material  for 
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the  biulding  should  in  the  particuUrg  of  claim  {bordereau)  which 
he  i^guters  under  article  2018,  indicate  the  part  of  the  land  belong- 
ing to  each  purchaser,  and  his  registration  will  have  no  effect  if 
he  describes  the  whole  land  as  being  the  property  of  the  two  pur- 
chasers.  Paqueite  V.  Maytr.  (1900)  18  S.  C.  563. 

^i^^u*"^'?"*^  ^*^'"'  «^'*°  *°  ■"  immovable  by  a  workman  is 
settled  by  valuation  at  the  time  of  the  decree,  when  the  moneys 
are  mfScient  to  pay  the  workman  who  has  registered  a  privilege 
or  m  caae  the  increased  value  is  disputed  by  parties  interested.  The 
contention  when  it  can  take  place  should  be  raised  by  a  pleading 
a«  fond  and  not  by  inscription  en  droit.  The  defendant  beinir 
owner  of  the  immovable,  the  workman  need  not  aUege  the  increase 

n  »  -!•  ,  J*«"^  ^-  Bamaidt,  (1901>  8  B.  de  J.  814,  6  Que. 
r.  a.  61  (Pagnuelo,  J.). 

See  ako  under  this  article,  Brmeard  v.  Chisholm.  (1898)  4 
K.  g.  de  J.  419,  and  La  Banque  Jacques  Cartier  v.  Picard.  (1899) 
B.  J.  Q.  16fl.  C.  389.  '  \         / 

As  to  the  restricted  powers  of  an  official  of  a  municipality  to 
bmd  the  mumcipality,  see  Noiteaux  v.  La  Citi  de  Laehine.  (1919) 
24  Bev.  Leg.  491.  ^        ' 

When  lumbermen  take  action  for  wages  rith  conservatory 
seizure,  and  at  the  same  time  claim  a  lien  upon  the  timber  cut, 
and  this  nght  is  denied  upon  the  ground  that  the  notice  given 
was  irregular,  there  is  a  chose  jug^  in  a  subsequent  action  to 
compel  a  person  formerly  in  possession  of  the  timber  cut,  which 
had  been  disposed  of,  to  bring  into  court  an  amount  representing 
Its  value,  in  order  to  permit  them  to  exercise  their  liens.  Mannier 
V.  Rtordan  Paper  Mills  Co..  (1917)  61  Que.  S.  C.  532. 

By  the  passing  of  4  Edw.  VII.  c.  43  (1904),  the  legislature  of 
Quebec  has  explicitly  given  to  the  supplier  of  materials  a  right  of 
privilege,  by  adding  to  articles  2013  and  2013a,  the  words  « the 
supp her  of  materials,"  and  consequently  the  latter  has  now  a 
privilege  on  the  increased  value,  and  not  only  an  hypothec  on  the 
whole  property.  Since  the  passing  gf  that  statute,  the  supplier 
of  materials  is  one  of  the  privileged  creditors  by  article  2013. 
Under  article  2013,  the  creditor's  privilege  "dates  only  from 
the  registration  within  the  proper  delay,"  which  by  analogy 
must  mean,  m  the  case  of  the  supplier  of  materials,  thirty  days 
after  the  building  is  completed. 
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Hie  obligation  impoaed  by  law  apon  ths  aapj^er  of  materials 
to  preaerre  hia  right  of  notifying  the  owner  ia  aufBdently  fnlflUed 
when,  before  delivering  the  materials,  the  -  pplier"  obtaina  delivery 
receipts  signed  by  the  owner  or  by  his  >  oriaed  employees.  It 
was  held,  from  the  deeds  filed,  that  the  i^.^ces  had  been  properly 
given;  such  notices  could  be  legally  given  by  the  suj^lier  of 
materials  to  the  plaintiff's  vendor  during  the  whole  course  of  the 
building,  as  well  before  as  after  the  pUuntiiTs  deed  of  acquisition; 
the  defendant  was  not  boTV.'>d  to  register  hia  privilege  before  the 
registering  of  plaintiffs  title;  the  defendant,  the  supplier  of 
materials,  had  notified  the  {daintiffs'  vendors  of  the  regiatering  of 
his  privilege  and  he  had  also  notified  the^  plaintifb  themselves; 
and,  finally,  at  the  time  .of  the  institution  of  the  present  action' 
the  defendant  was  still  within  the  statutory  "delays."  Pacand  v 
Limoges,  (1918)  24  Bev.  de  Jur.  4.  -  Affirmed,  66  Que.  S.  C.  242. 

A  person  who  agrees  with  the  proprietor  to  build  him  a  house, 
to  purchase  the  materials  required  therefor  and  to  supply  labor, 
is  a  «  builder,"  and  acquires,  after  due  observance  of  the  formalities, 
the  privilege  provided.  St.  Jiut  v.  Blanchette,  (1910)  21  Que. 
E.  B.  1> 

An  architect  has  a  lien  on  the  increased  value  given  to  an  im- 
movable property  by  the  buildings  thereon  erected  in  accordance 
with  his  plans  and  specifications,  provided  he  had  his  lien  regis- 
tered within  30  days  from  the  date  at  which  such  buildings  btwame 
fit  for  the  use  intended  for  them.  Brumwick  BtOke  CoUender 
Co.  V.  Bacette,  (1916)  49  Qi^e.  S.  C.  60. 

A  laborer  who  works  on  the  macadamizing  of  a  public  road  has 
not  a  lien  on  the  road,  it  being  a  part  of  the  public  domain. 
Desrosien  t.  Leedham,  49  Que.  S.  C.  33. 

An  action  by  a  contractor  against  an  owner  for  the  price  for 
which  the  defendant  executed  a  deed  of  obligation  in  favor  of  the 
plaintiff  is  an  action  based  upon  a  hypothec  and  not  upon  a  lien. 
Choqwtte  V.  Couture,  17  Que.  P.  B.  480. 

Cim.  CJODE,  aOiaA.— "  For  the  purposes  of  the  privilege  the 

laborer,  workman,  architect  and  builder  rank   as   follows: (1) 

The  laborer;   (2)  The  workman;   (3)   The  architect;  (4)   The 
builder. 

"901SB. — The  right  of  preference  or  privilege  upon  the  im- 
movable exists  as  follows: — 


■Tjs^r^f-^--  ■ 
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"Without  the  registration  of  the  claim,  in  favor  of  the  debt 
doe  the  laborer,  workman  and  bmlder,  during  the  whole  time 
they  are  occupied  at  the  work,  or  while  such  work  lasts,  as  the 
case  may  be;  and  with  registration  provided  it  be  registered 
within  thirty  days  following  the  date  upon  which  the  building 
haF  become  ready  for  the  purpose  for  which  it  is  intended. 

"But  such  right  of  preference  or  privily  shall  exist  only  for 
on-  year  from  the  date  of  registration,  unless  a  suit  be  taken  in 
the  interval  or  unless  a  longer  delay  for  payment  has  been  stipu- 
l»ted  in  the  contract" 


DiCISIONB  FnDEB  ABTIOtE  2013B. 

The  obligation  of  the  proprietor  to  pay  the  price  of  the  work 
does  not  come  into  effect  until  after  the  execution  of  such  works 
and  their  examination  and  acceptance  by  the  architect  on  the  terras 
and  conditions  of  contract.    Miremat  v.  Oauthitr,  17  B.  de  J.  361 

The  doctor's  privilege  for  medical  attendance  during  the  last 
Illness,  Uiough  subject  to  registration  within  six  months  if  not 
wgistered,  takes  priority  over  hypothecs   previously   renstered 
Tellier,  Archibald  and  Bruneau,  JJ^U  fi.  de  J.  136.     "*""*'^- 

A  workman  who  causes  his  claim  to  be  registered  on  the  im- 
mov^le  on  which  his  work  is  performed  in  order  to  secure  a 
privilege  or  hypothec  mider  Art  2013B.  but  neglects  to  bring 
suit  within  the  deky  prescribed  in  the  article,  is  not  bound  to 
cause  the  registration  to  be  cancelled  at  his  expense.  The  owner 
of  the  immovable  must  put  him  in  default  (ef>  demeure)  to  sign 
ttie  discharge,  attend  to  the  cancelling  and  pay  the  cost  Rvmy 
Gariepy,  36  Que.  S.  C.  838.  i«/      e  cow     tcyrg  v. 

/  J^'  i«!?^''''«'''"  *°*  ^^  <>'  **•«  furnisher  of  materials 
(article  8013  C.  C.  amended  by  4  Edw.  VII.  c.  43),  are  distinct 
they  are  acquired  and  kept  valid  by  different  means;  the  lien 
for  furnishing  material,  notably,  as  different  from  that  of  the 

20m V'p°*'*rJif"''J?  ^  "*  "^^^  '«'*«  *he  provisions  of  article 
zoiab  C.  C.  The  action  provided  in  8013b  C.  C.  may  be  a  per- 
sonal action,  nothing  in  the*  context  indicating  that  it  must  bTof 
any  other  kind  to  prewrve  the  lien  of  the  creditor  of  the  laborer 

r^^r*  w*  iv^*°*  '^^^'^  *^«  ^«''*0'  ''^^  «<=o«8e  rel 
«ryed  to  maintam  the  hen.    Tremblay  v.  Simard,  (1909)  D.  B.  36 
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A  hotue,  even  when  leued  «nd  occupied  by  the  leuee,  does  not 
"become  ready  for  the  use  to  which  it  ia  destined"  w  long  m 
there  is  work  to  be  finished,  such  «8  joining  work  and  painting. 
The  delay  of  30  days  for  registerii^  the  builder's  preference  or 
privilege  only  begins  to  run  from  the  completion  of  such  work. 
Letellier  de  St.  Just  T.  Blanckette,  21  Que.  E.  B.  1. 

Where  article  2013b  provides  that  a  builders'  and  workmen's 
privilege  exists  only  for  one  year  from  the  date  of  registration 
unless  a  suit  be  taken  in  the  interval,  the  suit  required  iq  a  Iiypoth* 
ecary  action  to  enforce  the  privilege  and  a  personal  action  against 
the  debtor  does  not  suffice.  The  action  to  enforce  a  builders' 
privilege  under  this  article  is  a  personal  hypothecary  action  if  the 
property  is  still  in  the  debtor's  hands,  or  an  action  in  declaration 
of  hypothec  if  it  has  passed  into  the  hands  of  third  parties.  Drnntn 
T.  Byrd.  (1912)  6  D.  L.  B.  807  (Qi^bec  King's  Bench),  41  Que. 
E.  B.  380. 

A  building  has  not  become  fit  for  the  use  intended  for  it,  ac- 
cording to  the  terms  of  this  article,  as  long  as  any  work  in  it  is  to 
be  done,  even  if  it  was  inhabited  by  its  owner,  who  had  installed 
in  it  a  Imut  for  his  hotel.  Brunswide-BaOee  ColUndar  Co.  v.  Baeette, 
49  Que.  8.  C.  SO. 

A  laborer  who  has  worked  at  the  macadamizing  of  a  public 
road  cannot  have  a  lien  on  that  road,  the  latter  being  a  part  of 
the  public  domain.    Detronen  v.  Leedham,  49  Que.  S.  C.  33. 

Where  a  privilege  both  by  the  law  as  it  previously  existed  and 
by  the  amending  Act,  is  made  to  depend  upon  and  date  from  its 
registration,  the  effects  of  the  registration  of  such  privilege  after 
the  coming  into  force  of  the  amended  statute  are  governed  by  the 
provisions  thereof.  Therefore,  the  prescription  applicable  to  a 
builder's  privilege  registered  after  the  coming  into  force  of  the 
amended  statute,  59  Vict.  (Q.)  c.  42,  is  that  of  one  year  from  the 
date  of  tiie  registration. 

In  order  to  obtain  the  hypothecary  privil^^  of  a  supplier  of 
material  under  this  article,  the  memorial  or  bordereau  registered 
must  state  the  cost  of  the  materials  furnished,  apart  from  the  cost 
of  the  work  done. 

The  fact  that  subsequently  to  the  registration  of  a  builder's 
privilege,  the  person  registering  the  same  accepted  notes  for  his 
claim  from  the  debtor  and  agreed  to  have  the  same  renewed  for  a 
term  of  three  years,  has  not  the  effect  of  altering  the  conditions  of 


QUDIO  LAW  BBIATINO  TO  MTOHANICs'  UVSB.  545 

the  priWl^  or  prolonging  it«  existence  beyond  the  period  fixed 
by  law.  Doherty,  J.,  Citif  of  Monreal  v.  Lafebvre,  (1898), B.  J.  Q. 
14  8.  C.  478.  Thii  judgment  wu  confirmed  in  the  Court  of 
Queen  s  Bench  in  Appeal,  and  is  reported,  B.  J.  Q.  19  Q.  B.  288 
And  the  judgment  of  the  Court  of  Queen's  Bench  in  Appeal  was 
confirmed  by  the  Privy  Council.  Lord  Macnaghten,  who  delivered 
the  judgment,  remarked  that  "their  Lordships  entirely  concurred 
in  the  judgment  of  the  Court  of  Queen's  Bench  delivered  by  La- 
cost^  C.J.,  who  adopted  the  reasoning  of  the  Superior  Court." 
La  Banque  d^ffochelaga  v.  Stevetuon.  (1900)  A.  C.  600. 

The  thirty  days  provided  for  registry  of  the  lien  of  a  laborer, 
vorkman  or  contractor,  are  computed  from  the  time  when  the 
construction  of  the  building  on  which  they  have  worked  is  ended, 
Md  not  from  the  date  on  which  it  was  first  used.     Quintal  t 
Benard.  (1901)  20  S.  C.  199.  V"*"w«  v. 

See  aiBoZa  Banque  Jacques  Cartier  v.  Picard,  (1900)  Lanaa- 
lier,  J.,  18  8.  C.  602.  ^        '        * 

The  registration  of  a  builder's  privilege,  for  work  done  at 
the  request  of  a  person  owning  an  immovable  subject  to  a  resolu- 
tory condition  entitling  the  vendor  to  demand  the  dissolution  of 

^l^^y  "T""  **'  '"^'^  ^  P»y  *•»•  P"«».  cwMes  to  have  any 
effect  after  the  vendor  has  taken  back  the  property  under  the 
condition.    La  Tour  v.  L'Heumu,  (1900)  16  Que.  S.  C  485 

-,*k  ^°i^^  ^  f**"^*  «>»«"»"»«  the  privilege  on  immovable 
with  registration  "unless  a  suit  be  taken  in  the  interval,  or  unless 
alonger  delay  for  payment  has  been  stipulated  in  the  contract" 
«f«  to  an  action  by  the  creditor  to  recover  his  claim  durii 
fte  year,  and  not  to  anything  relating  to  the  validity  of  the 
privilege.    Waxman  v.  Oirovard.  24  Rev.  Leg.  429. 

A  letter  by  a  contractor  to  the  proprietor  notifying  him  that  his 
work  «.  tenmnated,  in  the  absence  of  any  proof  to  the  contrary. 
wiU  be  considered  as  fixing  the  date  upon  which  the  building  has 

i^h!).";!'^^,/"  *^'  P'^*  '"  "^'^  "  »  i°*»°ded.  and  in 
which  the  builder  may  register  a  privilege  under  this  article.    Weiu 

lo^Tcz^r '' ""''-  '^''  '^-  '"^'--^ ''  ^"''"^ 

f«J^\"^!°*^  and  delivery  of  a  document  by  one  entitled  to  a  lien 

Z  ^    i"'iv*^''  "^^^^^  ^^^  ^*'*y  ^°  ^'^'^^'^  b«  had  a  lien  on 
the  property  without  registration  under  this  article,  by  which  he 
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renounces  til  legal  privilege,  is  an  absolnte  renunciation  which 
eztinguithes  such  pririlege.  Weiu  v.  SSverman,  68  Can.  8.  C.  B. 
863, 47  D.  L.  B.  161. 

"  aoiSC.— The  preeenration  of  the  priTilege  is  nibject  to  the 
following  condition*: — 

"The  laborer  and  workman  must  give  notice  in  writing,  or 
verbally  before  a  witness,  to  the  proprietor  of  the  immovable,  that 
they  hbve  not  been  paid  for  their  work,  at  and  for  each  term  of 
payment,  due  to  them." 

"Such  notice  may  be  given  by  one  of  the  employees  in  the 
name  of  all  the  other  laborers  or  workmen  who  are  not  paid,  but 
in  such  cases  the  notice  must  be  in  writing." 

"  The  architect  and  builder  shall  likewise  inform  the  proprie- 
tor of  the  immovable,  or  his  agents,  in  writing,  of  the  oontracta 
which  they  have  made  with  the  chief  contractor,  within  eight  days 
from  the  signing  of  the  same." 


DioisiOKB  Uinns  Abtioli  2013C. 

The  right  of  privilege  is  a  strict  right  resulting  from  the  law, 
and  whoever  claims  a  privilege  should  scrupulously  observe  the 
formalities  prescribed  by  the  law  creating  it. 

The  workman  who  claims  a  lien  for  his  wages  should  inform 
the  owner  of  the  estate  that  he  has  not  been  paid  for  his  work 
"  to  and  for  each  term  of  payment  which  is  due  him,"  and  should 
give  such  notice  at  onoe  on  the  ez{aration  of  the  term;  notice 
given  i>iz  days  after  the  expiration  of  the  term,  and  when  the 
owner  had  settled  with  his  oontraetor  is  insufficient  to  preserve 
the  lien  of  the  workman.  The  knowledge  the  owner  should  have 
of  the  workman  having  been  employed  by  his  contractor  cannot 
take  the  place  of  the  notice  required  by  law.  Welh  v.  Newman, 
(1897)  De  Lorimier,  J.,  18  S.  C.  216. 

In  the  matter  of  a  lien  the  prescribed  formalities  are  essoitial, 
and  should  be  strictly  observed;  a  builder  desiring  to  preserve  his 
lien  as  such  should  give  the  owner  of  the  immovable  on  which 
he  wishes  to  have  a  lien  a  notice  in  w/iting  of  the  contract  within 
eight  days  from  the  date  on  which  it  was  signed  pursuant  to  the 


A  promige  of  ule  of  an  immovable  with  deliverv  mH  .«♦,«! 

made  by  ,  vendor  of  immovable  property  of  a  C  rS!S 

him  from  the  obligation  of  guaranteeing  hii  puichMer  «^^? 
Lavo*,  V.  Z>«ro<««,  (19U)  46  Que.  s!c.  89  ^^^  ^^*  '** 

andkii^^  Ir  '"^!^'"  ^"^^  »  °'  »*•  •^•t^  hypothec«y 
ounr  Claimed,    i'witnt  v.  Lacavatur,  (1915)  16  Que  P.  B.  871 

r*MlZJ  S  "  '*«"^  *•**  increaaed  value  thus  given  to  it 

Za^.TJ^^  r^'  <■>  '^*^<»'*  regi.tration  for  thf  J^ri^  of 

s  t^r^'s^  "^  7!?'  °'  ?>  ^y  "^•«»  within  ttS^i;. 

priX»  tt«  L«  '  ?*J"  "P°°  "•     To  secure  euch  a 

The  lien  on  immovables  under  article  201  q  -/  ..„   »,•  *    j 
manner  and  r;  t^   ""'  ^'^  T  ''^^'  ^'^  '^^  i^^he 

^r;r^::Q*^KTc.^r^  '°^  ^^  "^''^  ''''-•  ^«- 

the'SLv  nf*!,?!^  ^^  *  sub^ntractor  after  the  expiration  of 
t  ^  TJ:V^^,^^  '^'^  -  ^<-  ^>e  ^-  to 


MS 


TH>  LAW  OV  mORAinOl'  LlSm  IV  CANADA. 


The  architect  duurged  with  the  OT«neeing  of  the  conatniction 
of  «  building  is  not  the  agent  of  the  proprietor  to  reoeiTe  eerrice 
of  the  preacribed  notice. 

Inability  of  a  contractor  to  pay  hie  workmen,  aTowed  before 
them  and  the  owner,  and  the  promiiw  of  the  latter  to  pay  them  aa 
•oon  as  the  works  are  finished,  is  a  rerbal  notice  sofBcient  to  per- 
mit the  workmen  to  register  a  lien  upon  the  increased  value  given 
to  the  immovable  by  their  labor.  •Le^lamm$  y.  Laplante,  51  Que. 
a  C.  88. 

The  formalities  prescribed  are  essential  and  of  strict  right. 
Moreau  v.  Chtimont,  8  Q.  P.  B.  484. 

The  want  of  notice  to  the  owner  within  3  days  after  the  registra- 
tion of  the  architect's  lien  does  not  ailect  the  validity  of  this  regis- 
tration i.ecanse  no  provision  in  the  law  meets  the  case  in  which  a 
notice  is  not  given.  Bnmswich  Baike  Collender  Co.  T.  Raceite. 
49  Que.  S.  C.  60. 

Abtioli  8013D. 

"S019D.  —  In  order  to  meet  the  privileged  claims  of  the 
laborer  and  workman,  the  proprietor  of  the  immovable  may  retain 
an  amount  equal  to  that  which  he  has  paid  or  will  be  called  upon 
to  pay,  according  to  the  notices  he  has  received,  so  long  as  such 
claims  remain  unpaid." 

Abticli  2013E. 

"BOISE. — In  the  event  of  a  difference  of  opinion  between 
the  creditor  and  the  debtor,  with  respect  to  the  amount  due,  the 
creditor  shall,  without  delay,  inform  the  proprietor  of  the  im- 
movable, by  means  ot  a  written  notice,  which  shall  also  mention 
the  name  of  the  creditor,  the  name  of  the  debtor,  the  amount 
claimed,  and  the  nature  of  the  claim." 

"  The  proprietor  then  retains  the  amount  in  dispute  until  noti- 
fied of  an  amicable  settlement  or  a  judicial  decision." 


Abticlb  2013F. 

"  aOlSF.— The  sale  to  a  third  party  by  the  proprietor  of  the 
immovable  or  his  agents,  or  the  payment  of  the  whole  or  a  portion 
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of  tiM  contract  price,  cuinot  in  any  waj  affect  the  claime  of  per- 
•one  who  have  a  privilege  under  Article  8013,  and  who  have  com- 
plied with  the  requirement*  of  Artidei  8013A,  S013B  S018C 
and  8108." 

AinoLi  8018O. 

"  iOllQ.— The  rapplier  of  materiali  ahall,  before  delivery  of 
the  materials,  give  notice  in  writing  to  the  proprietor  of  the  im- 
movable, of  contracts  made  by  him  for  the  delivery  of  material*, 
and  mention  the  coat  thereof,  and  the  immovable  for  w^ch  thqr 
are  intended." 

Dbcisiohs  Ukdis  Abtioli  8013O. 

The  person  who  furnishes  building  materials  only  acquires  a 
lien  on  the  property  for  which  they  are  intended  hy  giving  a 
notice  to  the  owner,  before  delivering  them,  in  which  he  set*  out 
the  contract  for  the  materials,  their  cost  and  their  intended  designa- 
tion.   Carrien  v.  Sigouin,  Q.  R.  33  8.  C.  483. 

The  privilege  granted  to  the  supplier  of  materials  by  article 
8013  of  the  Civil  Code  as  replaced  by  59  Vict.  c.  48,  s.  8,  and 
amended  by  4  Bdw.  VII.  c.  43,  is  not  distinguishable  from  the 
hypothecary  privilege  given  by  article  8013b  and  that  consequently 
the  action  of  the  supplier  in  declaration  of  privily  cannot  be 
maintained,  if  it  be  not  alleged  and  proved  that  notice  hu  been 
given  to  the  owner  of  the  immovable  pursuant  to  article  8013g 
C.  C,  of  the  contract  for  the  materials  and  before  delivery.  Carriert 
▼.  MOot,  16  B.  de  J.  89. 

The  lien  of  the  person  who  supplies  materials  for  an  immov- 
able of  which  they  become  part  only  arises  on  observance  of  the 
necessary  condition  of  giving  notice  to  the  owner  before  delivery 
•pedfying  the  contracts  under  which  they  are  supplied,  their  cost 
and  describing  the  immovable  for  which  th^  are  intended.  Carrien 
V.  Sigovm,  Q.  R.  18  K.  B.  176,  affirming  33  S.  C.  483. 

The  materialman  who  registers  his  lien  must  give  notice  of  the 
r^[i8tntion  of  the  owner  of  the  property  subject  to  the  lien  within 
three  days  of  the  registration  on  pain  of  absolute  nullity:  Duncan 
V.  Brunelle,  10  Q.  P.  R.  868. 

Article  2013g  C.  C,  which  obliges  the  materialman,  for  the 
preservation  of  his  lien,  to  give  notice  of  it  to  the  owner  of  the 
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jwoperty  on  i^di  the  materiaU  an  nttd,  dew  not  applT  whna 
tilt  mattrialBan  daala  dimt^  with  iha  owner  of  tha  propartr. 

Tha  natariahnan  i»  not  bound  to  giva  notice  to  one  who  at 
the  time  of  the  delivaiy  of  the  matariala  had  made  to  a  third  partj 
a  fonnal  airaamant  for  aale,  before  the  completion  of  the  work. 
Dunean  r.  Brwntttt,  10  Q.  P.  B.  t68. 

The  perwn  who  fnmidiea  mateiiala  for  oonatruction  of  a 
bwlding  acqoirei  a  lien  for  hii  debt  only  on  the  eeaential  condition 
of  giTing  to  the  owner  of  the  hud,  before  delirery,  notice  of  the 
contract  to  famish  containing  a  itatement  of  the  cort  and  ipedfT- 
tog  the  immorable  lor  which  they  are  intended.  W.  Buiktford 
Sons  Comptmf  r.  Racieot,  Q.  B.  19  K.  B.  488.  Cf.  Carmn  j 
Sigoum.  Q.  B.  18  K.  B.  176. 

The  promiM  of  lale  of  the  hmd  by  the  owner  to  the  contractor 
to  whom  the  materiali  have  been  eol^  and  deUrered  which  is  not 
registered,  is  of  no  effect  as  against  third  parties  in  whateyer  reUtes 

n  »  ,T^*'»  ^  *''•  "•"•    ^-  ^^f^ord  A  Son,  Co.  v.  Baeieot, 
>!•  A.  19  K.  B.  488. 

The  notice  required  by  article  8018g,  59  Vict  c.  46,  s.  8,  to  giro 
to  tte  parK>n  fnmishing  materials  for  a  building  a  Uen  under 
tte  &rt  paragraph  of  article  2018,  and  the  hypothec  proTided  for 
by  article  8018/  is  necessary  whether  he  deals  directly  with  the 
™r  or  by  snb-oontraet  from  the  contractor.  Raeicot  v.  Wm. 
Rutherford  d  8on$  Co.,  Q.  B.  86  8.  C.  97  Ct  Bev. 

Where  a  priTilege,  both  by  the  pre-existing  law  and  by  the 
rtatute  amending  the  same,  is  made  to  depend  upon  and  to  date 
ttma  Its  registration,  the  effects  of  the  registration  of  such  privile« 
efflected  only  after  the  coming  into  force  of  the  amending  statute 
are  governed,  as  to  the  duration  of  the  privilege  and  the  time 
by  which  it  is  prescribed,  by  the  provisions  of  the  amending  Act- 
cwuequently  the  prescription  appUcable  to  a  builder's  privilege 
which  was  only  registered  after  the  doming  into  force  of  the 
amending  Act,  69  Vict.  (Q)  c.  48,  is  that  of  one  year  from  the 
date  of  the  registration,  alUiough  the  work  for  which  the  privilege 
was  sought  was  done  before  the  amending  Act  came  into  force 

In  order  to  obtain  the  hypothecary  privilege  of  a  suppUer  of 
matenals  under  article  2013  (1>  of  the  Code,  the  formalities  pre- 
scribed by  law,  as  to  notice  to  the  proprietor,  must  be  complied 
with,  and  the  memorial  or  bordereau  mentioned  in  article  2013 
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0.  C,  aratt  ttate  tht  ooit  of  the  mtteriali  fnraitlMd.    La  Bmqu$ 
fHoehtlaga  r.  SUvtnton.  9  Qot.  Q.  B.  S8t. 

H«ld,  afllniiiiig  the  tbove  dadaion,  on  appeal  to  tha  Judicial 
Committee  of  the  Privy  Conneil,  that  under  the  Qoebeo  Ciril 
Coda,  aa  amaoded  bj  59  Vict.  o.  4t,  a  builder^i  privilege  it  limited 
to  one  year  iiom  the  date  of  registration  thereof;  and  with  regard 
to  an  hypothecary  privilege  conferred  on  lupplieri  of  materiala,  it 
only  aritee  on  notice  being  given  to  the  proprietor  under  article 
t013g  and  registered  under  article  2108,  and  lapeei  unleaa  the 
preecribed  legal  proceeding!  are  taken  within  three  month*  from 
the  date  of  notice.  La  Banqut  d^Hoekelaga  ▼.  Stwtnson.  B.  J.  Q. 
0  Q.  B.  88S,  (1900)  A.  C.  600. 

An  action  in  which  a  materialman  claima  from  the  contractor 
the  price  of  material*  fumiahed  by  him,  and  aak*  against  the 
ownar  of  tha  land  npon  which  building*  have  been  erected  with  the 
pkintiff'*  material*  that  the  land  *hall  be  declared  to  be  charged 
with  the  amount  of  the  plaintifT*  claim  unlet*  the  owner  prefers 
to  pay  the  price  of  tiie  materials,  will  be  dismissed  upon  demurrer 
by  the  owner  if  it  does  not  appear  that  the  plaintiff  has  begun  his 
action  within  the  three  montiis  following  the  notice  mentioned  in 
article  2018g,  C.  C.  McLaren  v.  Loyer,  (1901)  3  Q.  P.  H.  60, 
80  C.  L.  T.  277. 

See  also  Paquette  v.  Mayer,  (1900)  18  S.  C.  668,  cited  ante, 
under  art.  2013,  and  Montmorency  Cotton  MUU  Co.  t.  Oignaa. 
(1901)  10  Que.  Q  .B.  158,  cited  ante,  under  article  2013.  See  also 
Ckarpenter  v.  Lapointe,  (1901)  7  H.  de  J.  92  (P  .gnuelo,  J.),  and 
Harrit  v.  Charionneau.  (1901)  7  R.  de  J.  119,  R.  J.  Q.  25  S.  C. 
180  (Pagnuelo,  J.). 

The  notice  required  by  this  article  is  esaential  to  the  validity  of 
the  lien. 

An  architect  not  specially  authorized  has  no  power  to  receive 
from  a  materialman  the  written  notice  which  should  be  given  to 
the  owner  to  create  a  lien,  especially  if  the  architect  is  at  the  same 
time  one  of  the  contractors  on  the  building.  Duncan  Company  r. 
Deajardins,  61  Que.  S.  C.  71. 

Builders  and  furnishers  of  material  cannot  acquire  any  lien 
upon  an  immoTable  possessed  under  agreement  for  sale  except 
by  giving  notice  to  the  owner  of  the  immovable  in  conformity  with 
articles;  this  notice  is  an  essential  condition  of  the  lien,  which 
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can  only  be  dainwd  bj  foUowiaf  ttriottjr  the  fonaaUtiM  impoMd 
by  lav.    KalmmovU^  ?.  Frmk,  (1917)  St  Qnt.  B.  C.  171. 

Undtr  articlM  t013-M18/,  no  delay  it  ibwd  for  nfiitratkni  of 
tha  priTikfe  of  a  mfftin  of  matariaU,  and  tb«  lattar  haa  no 
priority  in  retpect  of  hia  hypothaeary  privilaga  orar  a  parchaiar 
of  the  land  who  regiatarad  hia  titla  prior  to  the  ragutration  of  the 
privilege.  Bmord  r.  Omiikitr,  (1916)  99  D.  L.  R.  818,  49  Qua. 
8.  C.  418. 

Where  a  proprietor  cancela  the  contract  made  with  a  contractor 
and  punuee  the  work  himwlf  and  employi  the  lame  workmen,  he 
ia  to  be  ooniidered  aa  building  for  himaelf  and  as  being  rabatituted 
for  the  contractor.  Under  thaw  oirounutanoet  one  of  the  workmen 
may  regiater  a  lien  upon  the  property  for  work  dme  and  for  the 
rapply  of  material*  without  giving  the  notice  required  by  9018e 
and  StOiag,  the  notice  provided  for  «nder  8013  being  rafflcieni 
TampU  Baptitt  Ckweh  v.  Ptmu,  (1916)  48  Que.  8.  C.  84. 

Annou  8018H. 

"MltH.— In  order  to  meet  the  privijeged  daima  c'  the  «tt|»- 
plien  of  matariaU.  the  proprietor  of  the  immovable  retaina,  on 
the  contract  price,  an  amount  equal  to  that  mentionad  in  the  no- 
ticee  he  haa  received." 

AanoLi  80181. 

"SOltl.— The  notices  mentioned  in  article  8018O  have  the 
effect  of  an  attachment  by  garnishment  on  the  contract  price. 

"Within  the  three  months  following  the  notice  given  in  ac> 
cordance  with  article  20130,  the  interested  parties  must  take  legal 
proceedings  to  have  the  debtor  condemned  and  the  seiiure  de- 
elared  valid,  otherwise  the  latter  lapaes;  and,  to  such  suit,  the 
proprietor  of  the  immovable  must  be  made  a  party." 

See  McLaren  v.  Villeneuve,  11  Q,  B.  131. 

Where  a  garnishment  becomes  void  owing  to  the  creditor  fail- 
ing to  take  action  within  the  three  months  following  the  notice, 
the  owner  is  free  from  the  obligatfon  imposed  on  him  by  article 
2013h,  of  retaining,  on  the  price  of  the  building  contract,  an 
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Mwant  tqual  to  that  of  Um  priTikgtd  eUim.   Noiitam  v.  U  CM 
dt  Uekim.  (1918)  14  Bar.  Lag.  491. 

Ltitttitr  dt  St.  Jmt  j.  BkmektUt,  tl  Qna.  K.  B.  1. 

Aanou  I018J. 

"lOltJ.— In  tha  avent  of  tha  propriator  of  tha  immorabla 
•racting  tha  boilding  himwlf  without  tha  intannadiary  of  any 
eontractor,  tha  notioaa  mantioned  ia  artida  80180  maj  ba  giran 
to  tha  penon  or  panona  who  land  or  may  land  money  to  tha  parMn 
building,  and  thereupon  tha  Utter  ahall,  mutatU  mutandu,  ba 
•ubjact  to  tha  proviaiona  of  tha  preceding  artidai'. 

Amou  8018K. 

"tOlSK.— No  tranafar  of  any  portion  of  tha  contract  price 
or  of  tha  amount  borrowed,  u  the  caM>  may  be,  either  before  or 
during  the  execution  of  the  work,  can  be  iwt  cp  against  the  said 
rapplien  of  materiala,  nor  can  any  payment,  exceeding  the  coat 
of  tha  work  done,  according  to  a  cartiflcata  of  the  architect  or 
raperintendent  of  the  work*,  affect  their  ri^ta." 


DiciaioNa  UNom  Aotioli  8018K. 

A  valid  privilege  may  be  obtained  by  registration  of  a  daim  for 
buUding  materials  furnished,  although  the  person  to  whom  they 
were  furnished  was  in  possession  of  the  land  only  under  an  unreg- 
istered conditional  promise  of  sale,  and  the  registration  of  tha 
privilege  was  made  only  with  such  formalities  as  would  be  suffi- 
cient if  he  had  been  the  absolute  owner;  but  upon  violation  of  the 
conditions  and  the  determination  of  the  right  of  the  conditional 
purchaser  to  obtain  a  title,  the  privilege  in  question,  as  wdl  as  all 
acts  depending  upon  a  right  of  property  in  the  conditional  pur- 
chaser, becomes  null  and  void;  and  therefore  the  property  cannot 
be  seized  and  brought  to  sale  under  a  judgment  against  the  latter, 
to  which  the  conditional  vendor  was  not  a  party.  Mttwierv  Wand' 
(1898)  Q.  R.  13  S.  C.  445.     (Archibald,  J.)  "^'^^- "'•^' 
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A&TIOLB  2013L. 

"9018L. — On  notice  given  to  the  proprietor  in  virtue  of  ar- 
ticle 2013Q,  and  registered  according  to  article  2013,  the  sup- 
pliers of  materials  shall  have  a  hypothecary  privilege  which  shall 
rank  after  the  hypothecs  previously  registered  and  the  privileges 
created  by  this  Act" 


Dboisioks  IJnoeb  Abtiole  8013L. 

Although  the  right  of  suppliers  of  materials  is  called  in  article 
201 3i  in  the  French  version  *'  un  droit  dTiypotheque,"  and  in  the 
English  version  "  a  hypothecary  privilege,"  the  right  is  neverthe- 
less of  the  nature  of  a  privilege  and  not  of  the  nature  of  a  hypothec, 
and  all  suppliers  for  the  same  buildj|ng  who  have  availed  them- 
selves of  the  privileges  of  the  article  and  registered  their  claims, 
rank  concurrently.  Jamieaon  v.  Ckarbotmeau,  17  Que,  S.  C.  514. 
(Archibald,  J.). 

Where  a  contractor's  lien  has  been  registered  by  the  husband 
of  the  claimant,  duly  authorized  to  this  effect,  it  fulfils  the  re- 
quirements of  the  law  that  the  lien  shall  be  registered  by  the 
claimant  himself.    Camirand  t.  Durand,  10  Q.  P.  B.  174. 

See  also  City  of  Montreal  v.  Lefebvre,  (1898)  B.  J.  Q.  14  S.  C. 
473  (Doherty,  J.),  and  reference  to  decision  of  that  case,  sub  nom. 
La  Banque  d'Hochelaga  t.  Stevenson,  under  article  2013g. 

See  also  MacLaren  &  Villeneuve,  (1900)  B.  J.  Q.  11  Q.  B.  131, 
contra  Court  oi  Beview,  1889 ;  Laionde  y.  LaBelle,  B.  J.  Q.  16  S.  C. 
573,  cited  ante,  under  article  2013. 

On  the  subject  of  payment  of  workmen  and  in  connection  with 
it,  reference  might  be  had  to  articles  1697A  to  1697D  of  the  Civil 
Code,  both  inclusive.  These  four  articles  refer  to  the  payment  of 
workmen  employed  by  builders  or  contractors  and  the  manner  in 
which  tiiey  may  secure  their  claim  by  giving  notices  to  flie 
proprietor  of  the  land. 

No  delay  is  stated  within  which  the  supplier  of  materials  must 
register  his  claim  against  a  building,  when  he  delivers  the  material 
directly  to  the  proprietor.  In  the  event  of  the  sale  of  the  building, 
and  the  registration  of  his  deed  by  the  purchaser  before  registration 
by  the  supplier  of  materials  of  his  claim,  the  latter  lose  his  privilege. 
Emard  v.  Oauihier,  (1918)  20  B.  de  J.  138. 
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Blown. ,.iioN  OF  Pwvi.,.oi  OF  Bdildbbs,  Etc. 
Cmi,  c  vHgloa. 

"210S.— The  pri.ilcgc  of  the  persons  mentioned  in  article 
2013  dates,  in  the  cases  mentioned  in  the  first  clause  of  article 
2013B,  only  from  the  registration,  within  the  proper  delay  at 
the  registry  oflBce  of  the  division  in  which  is  situated  the  imiiov. 
able  affected  by  the  inscription,  of  a  notice  or  memorial  drawn 
up  according  to  form  A,  with  a  deposition  of  the  creditor,  sworn 
to  before  a  justice  of  the  peace  or  a  commissioner  of  the  Superior 
Court,  setting  forth  the  nature  and  amount  of  the  claim,  and 
describing  the  immovable  so  affected." 

"  (2)  In  registering  such  memorial,  it  is  sufficient  to  mention 
opposite  the  official  number  of  the  cadastre  which  describes  the 
immovable,  if  the  cadastre  be  deposited,  or  opposite  the  title  of 
the  registered  deed,  if  the  cadastre  be  not  yet  deposited,  the  name 
of  the  claimant  and  the  amount  due  at  the  time  the  memorial  is 
filed. ' 

"  (3)  The  memorial  shall  be  made  out  in  duplicate,  one  copy 
of  which  shall  remain  in  the  archives  of  the  registry  office,  and  the 
other  be  delivered  to  the  creditor  with  the  registrar's  certificate 
thereon." 

"  (4)  The  creditor  shall,  within  three  days  from  the  registra- 
tion of  the  memorial,  give  a  written  notice  to  the  proprietor  of  the 
immovable,  or  to  his  agents,  if  he  cannot  be  found." 

Deoibions  Fndeb  Abticles  2103  and  2168. 

See  Doutre  v.  Oreene,  cited  under  article  2013 

In  Quebec,  article  2168  of  the  Civil  Code  must  be  strictly  com- 
plied with  in  respect  to  the  description  of  an  "immovable"  in  the 
notice  for  registration  of  a  workman's  «  privilege."  A  description 
"  .P*rt  of  lot  4101  of  the  cadastre  of  the  Parish  of  MonLal 
omitting  the  conterminous  properties,  does  not  comply  with  said 
artice,  which  provides  that  in  any  place  where  the  official  plans  are 
m  fon«  the  true  description  of  a  part  of  a  lot  is  by  stating  that 
it  IS  part  of  a  certain  official  number  upon  the  plan  and  in  the 


J;- 

^■'■11 

( 

1 

f 

:i 

'••! 

.v>  ! 

'•>v  \ 

-!l 

■  uyf%^ 


556 


THE   JJiW  OF   MECHAKI08    LIBN8  IN   CANADA. 


book  of  reference,  and  mentioning  who  is  the  owner  and  the 
properties  conterminous  thereto.  Suoh  notice,  therefore,  did  not 
create  any  privilege.    Therim  v.  Hmault,  (1902)  21  S.  C.  452. 

A  builder  is  without  privilege  on  the  proceeds  of  real  estate, 
if  he  has  not  complied  with  the  formalities  prescribed  by  4  Vict, 
c.  30,  88.  31  and  32  (C.  S.  L.  C.  352-3),  requiring  a  procia-verial 
to  be  made  before  the  work  is  begun;  establishing  the  state  of  the 
premises  in  regard  to  the  work  about  to  be  made ;  requiring  also  a 
second  proces-verbal  within  six  months  after  the  completion  of  the 
work,  establishing  the  increased  value  of  the  premises;  requiring 
also  that  the  second  proeis-verbai,  establishing  the  acceptance  of 
the  work,  be  registered  within  thirty  days  from  the  date  of  such 
second  proces-verbal,  in  order  to  secure  such  privilege:  Berthelot, 
J.,  1861,  Clapin  v.  Nagle.  6  L.  C.  J.  196,  10  R.  J.  B.  Q.  271, 
R.  J.  Q.  1  C.  B.  332. 

The  person  who  has  advanced  moneys  for  the  construction  of  a 
division  wall  between  him  and  his  neighbor  cannot  claim  a  privilege 
when  the  neighboring  property  is  sold  by  the  sheriff  as  against  the 
hypothecary  creditors  of  said  land,  if  he  has  not  observed  the 
formalities  required  by  the  registry  ordinance,  C  S.  L.  C.  c.  37,  s. 
26,  s.-s.  4,  even  though  the  value  of  the  land  has  been  augmented 
by  the  construction  of  the  wall.  1863,  Taschereau,  J.,  Stillings  v. 
McOillis,  14  L.  C.  R.  129,  12  R.  J.  R.  Q.  342,  H.  J.  Q.  1  Q.  B.  332. 

The  possessor  in  good  faith  who  has  put  up  buildings  on  the 
land  of  another  is  not  held,  in  order  to  be  paid  for  his  work,  to 
establish  that  he  has  complied  with  the  requirements  of  articles 
2013  and  2103  of  the  Civil  Code.  These  articles  apply  only  to  the 
builder  or  other  workmen  who  put  up  buildings  for  the  owner  of 
the  land  under  a  contract  with  t^e  proprietor.  1904,  (^agne,  J., 
Chmie  Hardware  Company  v.  Laurmt,  1  R.  de  J.  278;  1892, 
Supr.  Court  of  Canada,  Dufreme  dk  Prefontaine,  21  S.  C.  R.  607, 
16  L.  N*.  48.  See  also  the  case  of  Daniel  y.  Macduff,  cited  under 
article  2013  of  the  Civil  Code. 

At  different  times  in  recent  years  essays  have  appeared  in  law 
periodicals  on  this  subject  in  the  Province  of  Quebec,  and  among 
these  the  more  notable,  perhaps,  are  those  written  by  Mr.  Baker, 
Advocate,  1  Rev.  Leg.  N.  S.,  page  281,  by  Mr.  Belanger,  Notary, 
in  the  same  volume,  page  376,  by  Mr.  Baudion,  Notary,  6  Rev.  Leg. 
N.  S.,  273,  and  by  Mr.  Lafontaine,  K.CJ.,  in  the  second  volume  of 
La  Themis,  page  161. 
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The  whole  subject  has  been  treated  by  Mr.  Pelissier,  K.C.,  of 
the  Quebec  Bar  in  a  short  treatise  entitled  "  Architects  et  Entre- 
preneurs." 

The  law  as  stated  in  articles  2013  to  2013k  has  been  in  force 
since  January,  1894.  It  is  said  to  be  doubtful  whether  the  krge 
class  of  workmen  and  builders,  whom  it  was  intended  to  benefit, 
derive  any  subatantial  advantage  from  it.  Some  legal  t^riters  iu 
Quebec  do  not  regard  this  law  as  beneficial,  and  point  out  that 
in  a  country  like  ours,  still  comparatively  new  and  requiring  capital 
from  abroad,  everything  that  diminishes  the  security  offered  to  an 
intending  lender  necessarily  makes  it  more  difficult  for  the  pro- 
prietor of  land  to  borrow.  He  may  have  thousands  of  dollars  of 
land  value  to  offer,  but,  as  the  lender  will  naturally  require  a  first 
mortgage,  applications  for  loans  will  frequently  be  refused  be- 
cause the  capitalist  sometimes  considers  that  a  fi^rst  mortgage  can- 
not secure  him  with  certainty,  since  builders,  contractors,  archi- 
tects and  workmen  will  be  privileged  for  their  claims  in  prefer- 
ence to  his. 

The  difficulty  is  frequently  overcome  by  waiting  until  thirty 
days  after  the  completion  of  the  buildings,  but  this  delay  is  in 
itself  an  objection,  hampers  business  and  delays  loans. 

It  is  claimed  that  this  legislation  has  sometimes  stood  in  the 
way  of  loans  on  vacant  real  estate,  and  thus  prevented  building 
operations  and,  therefore,  there  is  a  difference  of  opinion  in  the 
Province  of  Quebec  in  respect  to  the  beneficial  effect  of  the  present 
law  in  its  relation  to  builders,  contractors,  architects  and  workmen. 
In  the  other  provinces  of  Canada,  while  there  was  formerly  con- 
siderable difference  of  opinion  as  to  the  advantage  of  mechanics' 
lien  legislation,  there  is  to-day,  as  a  result  of  important  amend- 
ments to  the  original  legislation,  general  satisfaction  with  the 
present  legislation,  which  is  r^farded  on  the  whole  as  decidedly 
beneficial  to  the  classes  for  whom  it  was  specially  intended.  See 
observations  in  Chapter  I.,  at  p.  8. 

A  lien  of  a  materialman  registered  after  the  coming  into  force 
of  the  amending  Act  is  governed  by  the  latter  Act,  although  the 
materials  for  which  the  lien  is  sought  were  delivered  before  the 
Act  came  into  force.    Cantin  v.  Chevalier.  62  Que.  S.  C.  97. 
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Las  or  Woskmbn  ok  Motabli  Pbopibtt. 

The  workman  by  the  law  of  Quebec  has  a  secured  right  of  re- 
tention in  the  thing  which  he  haa  improved  by  hia  work,  or  a 
right  to  be  paid  by  privilege  out  of  the  price.  The  Civil  Code 
contains  several  articles  dealing  with  these  rights. 

In  some  cases  there  is  more  than  a  right  of  retention  or  of 
privilege.  Tor  instance,  a  right  of  ownership  is  recognized  in  the 
workman  who  has  been  provided  with  materials  by  his  employer 
in  some  cases  and  these  cases,  as  stated  in  article  429  of  the  Code, 
are  entirely  subordinate  to  the  principles  of  natural  equity.  The 
Code  then  proceeds  to  enumerate  a  set  of  rules  which  are  obligatory 
in  the  cases  where  they  apply,  and  serve  as  examples  for  cases  not 
provided  for  according  to  circumstances.  The  first  of  these  rules 
is  contained  in  article  430  of  the  Coiti  which  reads  as  follows:— 

"**>.— When  two  things  belonging  to  different  owners  have 
been  united  so  as  to  form  a  whole,  although  they  are  separable  and 
one  can  subsist  without  the  other,  tiie  whole  belongs  to  the  owner 
of  the  thing  which  forms  the  principal  part,  subject  to  the  obli- 
gation  of  paying  the  value  of  the  other  thing,  to  him  to  whom  it 
belonged." 

And  the  commentators  of  the  corresponding  article  of  the  Code 
Napoldon  lay  it  down  that  a  fortiori  the  principle  of  article  430 
is  to  apply  when  the  things  are  not  separable  without  inconvenience 
or  cannot  be  separated  at  all. 

The  pulpwood  contractor  who  has  employed  sub-contractors, 
and  who  has  been  obliged  to  cart  the  blocks  from  the  forest  to  the 
river  on  account  of  the  failure  of  one  of  his  sub-contractors,  can- 
not oppose  his  alleged  privilege  for  having  hauled  these  blocks  or 
for  having  kept  the  common  pledge  to  the  privilege  of  the  wood- 
cutter for  having  made  the  blocks. 

Under  these  circumstances  the  contractor  would  not  even  have 
any  privilege  for  he  could  only  fulfil  his  contract  with  the  company 
which  has  employed  him. 

In  any  event  if  one  of  the  contractors  had  a  privilege  he  could 
not  exercise  it  by  contesting  the  seizure  conservators  of  the  wood- 
cutters and  demanding  main  levee  from  them,  but  only  by  produc- 
ing an  opposition  afin  de  conserver  on  the  proceeds  of  the  sale 
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^tn  execution  of  the  S.  C.  of  the  wood-cutter.     Marinitr  r 
Themen  et  al,  12  B.  de  J.  488  (Taschereau,  J.). 

Notice  of  registration  of  a  lien  ii  for  the  proprietor  only,  and 
he  m^  waive  it.  Though  a  lien  registered  upon  a  property  has 
been  transferred  as  coUateral  security,  the  right  of  action  of  the 

teansferor  still  exists  and  can  be  continued  in  his  name.   Lavoier 
Deronen,  (1913)  46  Que.  S.  C.  406. 

An  action  by  a  contractor  against  an  owner  for  the  price  for 
whidi  the  defendant  executed  a  deed  of  obligation  in  favor 
of  the  plaintiff,  is  an  action  based  upon  a  hypothec  and  not 
upon  a  lien;  and  if  no  document  is  product  showing  that  a 
lien  was  registered  against  the  immovable,  ai>  'Vat  notice  of 
the  hen  was  given  to  the  owner,  the  judgment  will  be  for  dis- 
missal  on^y  reserving  the  rights  of  the  plaintiff.  Choquette  v 
Couiure,  17  <Jue.  P.  R.  480.  ""Sfwefw  v. 

m  want  of  notice  to  the  owner  within  three  days  after  the 
registaition  of  an  architect's  lien  does  not  affect  the  validity  of  this 
r^stration  because  no  provision  in  the  law  meets  the  case  in 
which  a  notice  is  not  given.  Brwuwick  Balke  Collmder  Co  v 
Baeette,  (1916)  49  Que.  S.  C.  50.  ^ottmaer  oo.  v. 

«481.-That  part  is  reputed  to  be  the  principal  one  to  which 
tiie  otter  has  been  united  only  for  the  use,  ornament  or  comple- 
non  of  the  former." 

.^•7*^«^/Iv"'«.^'''^*  ^^''  "*  *''*'  <^o<*e  Napolton  is  similar  to 
jrbcle  431  of  the  Civil  Code  of  Quebec,  and  the  French  comm^ 

engraved  on  paper,  linen  or  other  material  not  belonging  to  him  the 
proprietor  of  the  material  would  only  have  a  rightto  his  material 
or  to  damages  where  there  were  any. 

togett!?r°*^  "^^  ^"^^  **°  *^*  "^"^"^  ^*^°*  °^  ^^^  ^'""e"  '"''*«^ 

«tt».~However,  when  the  thing  united  is  much  more  valu- 
able than  the  principal  thing,  and  has  been  employed  without  the 
knowledge  of  its  owner,  he  may  require  that  the  thing  so  united 
be  separated  in  order  to  be  returned  to  him,  although  the  thing  to 
which  It  has  been  joined  may  thereby  suffer  some  injury." 

is  n^?i!i*^^  ^^  T**^  '  '*'*  ''^*"  ^*  "  impossible  to  say  which 
18  principal  or  which  is  accessory.  j      **-" 
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"  4S8. — If  two  things  anited  u  u  to  fonn  «  whole,  one  can- 
not be  considered  u  the  accessory  of  the  other,  the  more  valoable, 
or,  if  the  values  be  nearly  eqaal,  the  more  considerable  in  bulk  is 
deemed  to  be  the  principal." 

"484. — If  an  artisan  or  any  other  person  have  made  nse  of 
any  material  which  did  not  belong  to  him  to  form  a  thing  of  a 
new  description,  whether  the  material  can  resume  its  previous 
form  or  not,  he  who  was  the  owner  of  it  has  a  right  to  demand  the 
thing  to  formed,  on  paying  the  price  of  the  workmanship." 

Decisions  Undeb  ABTictE  434. 

Workmen  and  laborers  in  a  quarry  bave  no  privilege  on  the  tools 
serving  in  the  work  nor  on  a  stone  taken  out  of  the  quarry  and  cut, 
especially  when  the  tools  and  this  stone  did  not  oelong  to  the 
man  who  employed  the  workman :  1878,  Court  of  Review,  Prtvost 
V.  Wilson,  22  L.  C.  J.  70,  1  L.  N.  282.  (The  other  decisions 
under  this  artide  relate  to  the  cutting  of  wood  or  trees  on  land  of 
another,  without  authority,  and  do  not  come  within  the  purposes 
of  this  compilation.) 

AbTIOLB  440  OF  THE  CODE. 

"440. — In  all  cases  where  a  proprietor  whose  material  has 
been  employed  without  his  consent,  to  make  a  thing  of  a  different 
description,  may  claim  the  proprietorship  of  such  thing,  he  has 
the  choice  of  demanding  the  restitrition  of  his  material  in  the 
same  kind,  quantity,  weight,  measure  and  quality,  or  ita  value." 


AsnotB  441  OF  the  Code. 

"441. — ^Whoever  is  bound  to  give  back  a  movable  object  upon 
which  he  has  made  improvements  or  additions  for  which  he  is 
entitled  to  be  reimbursed,  may  retain  such  object  until  he  has 
been  so  reimbursed,  without  prejudice  to  his  personal  remedy." 

The  workman,  who  has  made  improvements  to  a  movable  thing 
for  which  improvements  he  has  a  rght  to  be  reimbursed,  may  retain 
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the  Object  until  he  haa  been  reimburied,  and  he  has  in  the  thinir  t, 
right  of  phK'  a.  The  penon  who  so  retains  a  thing  for  impiwe- 
mente  made  by  him,  as  pledgee,  opposes  the  sale  of  the  thing  re- 
Uined  or  pledged:  5e«efl«  y.  Pitou,  (1887)  18  Q.  L.  B.  337.  11 
h.  N.  86  (Cassault,  J.). 

The  printer  has  a  lien  on  manuscript  given  him  to  be  printed, 

:  a  r   o^w*?  ^i"'  P"°*'°«'    ^"*««'"  '•  ''"^•'»'  (1898)  R.  J.  Q. 
4  S.  L.  304  (Andrews,  J.).  ' 

« IWS.— Privileges  may  be  upon  the  whole  of  the  movable 
property,  or  upon  certain  movable  property  only." 

"1881— The  claims  which  carry  a  privilege  upon  movable 
property  are  the  following,  and  where  several  of  them  come  to- 
gether they  take  precedence  in  the  following  order,  and  according 
to  the  rules  hereinafter  declared,  unless  some  special  law  dero- 
gates therefrom." 

"  1.  Law  coste  and  all  expenses  incurred  in  the  interest  of  the 
mass  of  the  creditors; 

"2.  Tithes; 

"3.  The  claims  of  the  vendor; 

leuLuo^''  '''*'™*  °*  creditors  who  have  a  right  of  pledge  or  of 

"fi.  Funeral  expenses; 

"  6.  The  expenses  of  the  last  illness; 

"7.  Municipal  taxes; 

"f  '^  "^'^'^  °^^^  '****''  '°  accordance  with  article  2005; 

.r  .*«!  *    •  .  °^  ^  °^"  °'  *  ^^e  lent,  leased,  pledged 

,  or  stolen,  m  accordance  with  article  2005A; 

n.nil!'  ^"'^*«!  ^*«««  """i  ^<^  of  employees  of  railway  com- 

SoSr      '°  """"''  '*^''  "^  ™™  *™*  '''  ^P^^^"  »' 

"its  moJeyl!*'  '^""^  °*  *^  ^'""^  *^"°'*  P*"°°'  accountable  for 

.  JlPl*  Pri^leges  specified  under  the  numbers  6,  6,  7,  9  and  10 

s^r.1       .    ^\  "T"'  P'^'P*'^  «*  «»«  -J^btor   the  others  are 
special,  and  affect  only  some  particular  objects." 

of  ttl^^}^^*  ^'  ^-  ?"*'  °'*  ^"^^  **>«  «ff«=t  0*  »«Jri»«  the  owner 
of  the  wood  a  personal  debtor  of  the  lumberman  who  has  worked 
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in  the  wrrice  of  another  person  and  that  the  oondenuution  ol  the 
appellant  aa  rach  peraonal  debtor  jointly  and  MTerally  irith  ihe  nib- 
contractor,  plaintifPi  employee,  miut  be  let  aaide.  LmirmUdt 
Paptr  Co.  T.  Pompn,  16  R.  de  J.  878. 

In  the  caae  of  the  privilege  given  by  article  1994  C.  C.  the 
woodcutter  who  worlu  for  a  contractor  cannot  iaane  a  writ  of 
MMte  contervatoir$  until  the  owner  of  the  wood  hai  received  the 
prescribed  notice. 

As  this  privilege  has  no  legal  existence  before  the  proprietor 
of  the  wood  has  received  the  prescribed  notice,  the  seizure  of  the 
woo^  is  premature,  illegal  and  void.  Carrol,  J.,  Houle  t.  Couturt 
•t  ai.,  8  Q.  P.  B.  398. 

The  persons  mentioned  in  article  1994  C.  C.  are  not  confined  to 
those  whose  remuneration  is  fixed  accoxding  to  the  tinte  they  wor' « 
but  also  includes  all  persons  who  engage  to  cut  wood  for  so  much  a 
cord.    8t.  Onge  v.  Bou.  7  Q.  P.  B.  108  (Tait,  A.CJ.). 

AsncLi  8001  or  THa  Cooi. 

"9001. — Creditors  having  a  rij^t  of  pledge  or  of  retention 
rank  according  to  the  nature  of  their  pledge  or  of  their  daim. 

"  The  following  is  the  order  among  them : — 

''Carriers; 

"Hotel  keepers; 

"Mandataries  or  consignees; 

"Borrowers  in  loan  for  use; 

"  Depositaries ; 

"Pkdgeea; 

"  Workmen  upon  things  repaired  by  them,  and  persons  having 
a  privilege  in  virtue  of  article  1994  C; 

"  Purchasers  against  whom  the  right  of  redemption  is  ezeroised, 
for  the  reimbursement  of  the  price  and  the  moneys  laid  out  upon 
the  property; 

"  This  privilege  cannot,  however,  be  exercised,  unless  the  right 
is  still  subsisting,  or  could  have  been  claimed  at  the  time  of  the 
seizure,  if  the  things  have  been  sold." 

See  Tke  Inverrmi  Ry.  t.  Canadian  TAna,  89  S.  C.  151. 

The  builder  of  a  vessel  to  be  delivered  complete  is  not  a 
"  dernier  equipeur."  within  the  meaning  of  article  981  C.  0.  P.  with 
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Air  Act  TO  Ahiko  ram  Citil  Codi,  BnPKniro  nn  PumaoM 

OF  A«0HIT1CTB,  BUILDMS,  WOWUCW  IHD  SuPTLins 

07  Matibials. 

{Aaunttd  to  ind  June,  1904.) 
IT  IS  MAJESTY,  with  the  .dTice  and  con«nt  of  the  Legiela- 
A  A     tive  Council  and  of  the  Legiriative  Aesembly  of  Quebec, 
enact*  as  foUowe.^—  ^    »^ 

1.  Article  8018  of  the  Oril  Code,  a«  rephu^d  by  the  Act  69 
Victona,  diapter  42,  section  2,  is  amended:— 

(»)  By   striking   out    the    word   "and"    after     the    word 
architect »  in  the  first  and  sixth  lines,  and 
(b)  By  adding,  after  the  word  "buflder,"  in  the  first  and 
•ixth  lines,  the  words  "and  the  supplier  of  materials." 

8.  Article  2018a  of  the  said  Code,  as  enacted  by  section  2  of  the 
••Id  act,  IS  amended  by  adding  thereto  the  foUowing  paragraph:— 
*  8.  The  supplier  of  materials." 

-^5"*^*^  i3^  ^^^  Legislature  (7  Geo.  V.  c.  52,  s.  1),  para- 
*^?  l^  ^*^*  ^^^  ""^  "P^d  ^y  ^  following:-      ^^ 
.r,/«-?!J^™v.°^*^  workman,  suppUer  of  materials,  builder 
and  architect,  subject  to  the  provisions  of  Article  2013  and  follow- 
ing: 

By  section  2  articles  2013,  2013a  to  20131  inclusive  of  the  Civil 
Vo«  fr .  *°**'**^  replaced  or  amended,  as  the  ease  may  be,  by  Acts  ' 

«  f  I'?-  '•  *^'  "^  *  ^^^-  ^"-  °-  *3,  are  repealed.  By  Motion 
8,  ttie  following  articles  are  inserted  in  the  CivU  Code  in  the  place 
and  stead  of  the  articles  repealed  by  section  8  :— 
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"  lOlS;— The  worknuui,  rapplier  of  materialt,  builder  and 
architect  have  a  privilege  and  a  right  of  preference  over  all  other 
creditors  on  the  immovable,  bnt  only  upon  the  additional  value 
given  to  luch  immovable  by  the  work  done  or  the  materials. 

"901SA.— The  word  "workman"  includes  the  artiian,  the 
laborer  and  generally  every  one  who  makes  his  living  by  manual 
labor.  The  words  "  supplier  of  materials  "  include  the  supplier  not 
only  of  raw  materials  bnt  also  of  every  manufactured  object  which 
enters  into  any  construction.  The  word  "  builder  "  includes  both 
contractor  and  sub-contractor.  The  words  "  end  of.  the  work " 
mean  the  date  at  which  the  construction  is  ready  for  the  use  for 
which  it  is  intended.  " 

"SOISB.  -  ta  case  the  proceeds  are  insufficient  to  pay  all  the 
claims,  the  additional  value  given  to  the  property  is  established  by 
a  relative  valuation  ordered  by  a  judge,  upon  summary  petition 
presented  by  any  interested  party,  after  such  notice  as  the  judge 
deems  necesMry. 

The  judge  appoints,  in  his  discretion,  one  or  three  experts,  who 
proceed  with  the  valuation,  and  make  their  return  within  the 
delay  and  according  to  the  formalities  ordered.  On  the  question 
of  valiution,  their  decision,  after  homologation  by  the  judge,  is 
final  and  unappealable. 

"9018C. — Such  privileges  rank  as  follows, — 1.  The  workman; 
2.  The  supplier  of  materials;  3.  The  builder;  4.  The  architect 

"  9013D. — The  workman  has  a  privilege,  by  reason  of  the  work 
he  has  done  on  an  immovable,  for  arrears  up  to  twenty  days,  whether 
he  was  engaged  by  the  proprietor  or  by  a  contractor.  No  formality 
is  necessary  to  secure  this  privilege.  Such  privilege  shall  subsist 
for  thirty  days  after  the  end  of  the  work,  and  need  not  be  registered. 
But  the  privilege  is.  extinguished  on  failure  of  the  workman  to 
sue  his  debtor  within  such  delay,  and  to  bring  the  proprietor  into 
the  case,  as  well  as  the  registrar  of  the  division  in  which  the  pro- 
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perty  it  littuted,  in  order  to  gire  notice  of  racfa  privikge  to  the 
latter,  who  mnit  make  note  of  the  suit  in  the  index  of  immovable*. 
During  the  whole  period  and  up  to  the  end  of  the  work,  the  pro- 
prietor  is  entitled  to  retain,  on  the  contract  price,  an  amount 
■ufBcient  to  pay  the  priTileged  claims.  Any  amount  fixed  by  the 
•worn  certificate  of  the  architect  or  engineer  in  charge  of  the  work 
shall  be  deemed  iufHcient,  and,  failing  inch  architect  or  engineer, 
a  like  certificate  may  be  given  by  a  licenaed  architect  or  a  duly 
qualified  engineer  ot  this  Province,  who  may  be  agreed  upon  by 
the  interested  parties,  or,  failing  such  agreement,  appointed  by  a 
judge  of  the  Superior  Court  The  builder  may  not  exact  any 
payment  on  the  contract  price  before  he  furnishes  to  the  pro- 
prietor a  statement,  under  his  signature,  of  all  amounts  due  by 
him  for  labor  and  materials.  Several  workmen  may  join  in  one 
action,  the  costs  of  which  shall  be  those  of  a  personal  action  for 
the  amount  claimed. 


9018E.  The  supplier  of  materials  has  a  privilege  on  the  im- 
movable in  the  construction  of  which  the  materials  supplied  to 
the  proprietor  or  builder  have  been  used,  or  for  the  construction 
of  which  they  have  been  specially  prepared.  Such  privilege,  how- 
ever, shall  take  effect  only  upon  the  registration  of  a  notice,  given 
to  the  proprietor  or  his  representative,  informing  him  of  the 
nature  and  costs  of  the  materials  to  be  supplied,  as  well  as  the 
cadastral  number  of  the  immovable  property  affected,  and  shall 
apply  only  to  those  furnished,  or  those  specially  prepared  and  not 
delivered,  for  the  immovable  in  question,  after  receipt  of  such 
notice  by  the  proprietor,  and  its  registration.  In  ord^r  to  meet 
the  privileged  claims  of  ihe  supplier  of  materials,  the  proprietor 
of  the  immovable  is  entitled  to  retain  on  the  contract  price  an 
amount  equal  to  that  mentioned  in  the  notices  he  has  received. 
Such  privilege  is  extinguished  on  failure  of  the  supplier  of  ma- 
terials to  sue  his  debtor  within  thirty  days  after  the  end  of  the 
work,  with  the  same  formalities  as  those  prescribed  for  the  claim 
of  the  workman. 
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The  rapplitr  of  materiab  U  abo  entitled,  in  esM  of  the  inwd. 
nioej  of  the  proprittor  or  bnUdar.  or  in  cmo  of  faUnr*  to  nuke 
tvnmt  at  the  perioda  agreed  upon,  to  reTendieate  the  materiala 
he  haa  rappUed,  but  which  hare  not  jet  been  incorporated  into 
the  building. 

lOllP.  The  builder,  or  the  architect,  haa  a  {Mvilege  on  the 
inunovable  for  the  work  he  haa  done  aa  auoh,  prorided  that  before 
the  expiration  of  thirty  daya  after  the  end  of  the  work,  he  regie- 
tare  by  memorial,  at  the  regiatiy  office  of  the  diriuon  in  whioh 
the  property  ii  tituated,  a  atetement  of  hia  claim.  Notice  of  auoh 
regiitration  mnat  be  given,  within  the  aame  delay,  to  the  proprie- 
tor, fluch  privilege  ia  extiugnithed  after  aiz  montha  foUowing  the 
date  if  the  end  of  the  work,  nnleaa  the  creditor  takea  an  acUon 
againai  the  proprietor  to  preaenre  it  In  auch  action,  the  ragia- 
trar  muit  be  caUed  into  the  caae  in  order  to  give  him  notioe  of 
each  action,  and  to  cauae  him  to  note  the  aame  in  hia  index  of 
immoTablea. 

In  the  caae  where  the  builder  haa  had  the  work  done,  either 
ij*oUy  or  in  part,  by  aub-oontract,  if  the  lubswntractor  haa  noti- 
fled  the  proprietor  of  hia  aub-contract,  auch  aub-contractor  ahall 
haTe  a  privilege  upon  the  immovable  for  all  the  work  done  after 
auch  notification,  provided  that  before  the  expiration  of  thirty  daya 
^r  the  end  of  iiie  work  he  regiatera  a  atatement  of  hia  claim. 
Such  privilege  ia  aubject  to  the  aame  formalitiea  u  that  of  the 
builder  or  architect,  in  ao  f ar  aa  oonoema  ita  creation  and  extinc- 
tion. The  proprietor,  in  caae  the  aub-oontractor  haa  notified  him 
of  hia  aubHwntract,  ia  entitled  to  retain,  on  the  contract  price,  an 
amount  auffident  to  meet  the  r'  vikged  claim  of  the  aub-contractor ; 
and  any  amount  fixed  by  a  certificate  given  in  compliance  with  the 
formalitiea  contained  in  article  8018d  ahall  be  deemed  aufBcient 

By  aection  4  of  the  Act,  article  2108  ia  amended:  (a)  By 
repealing  ih«  flrat  paragraph  thereof,  and  the  form  A  mentioned 
therein,  and  by  replacing  the  said  firat  paragraph  thereof  by  the 
following: — 

•ini.  The  privilege  <rf  every  pezami,  except  the  workman, 
mentioned  in  article  8018,  ia  created  and  preaerved  by  regiatration 
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witUn  tht  praptf  daUy  at  tb«  nfittrj  oflio*  of  the  dirUioD  in 
which  tha  iaiBOTtbl*  ia  dtaated,  of  ■  notico  or  memorul,  drawn 
ap  in  Uw  form  of  an  affldarit  of  the  creditor  or  hii  reprewntatiTe, 
•worn  to  before  a  jtutice  of  the  peace,  a  conuoiMioner  of  the 
Superior  Court,  or  a  notary,  setting  forth  the  name,  occupation 
and  raeidence  of  the  creditor,  the  nature  and  amount  of  hia  daim, 
and  the  cadaitral  number  of  the  immovable  so  affected ; 

(b)  By  replacing  paragraph  4  thereof  by  the  following:— 

4.  After  the  expiration  of  eix  months  from  the  date  of  regis- 
tration of  any  pririleged  claim  or  from  the  date  of  the  end  of 
the  work,  whichever  be  the  latest,  without  an  action  having  been 
taken  to  preserve  it,  any  interested  party  may  cause  the  registrar 
to  radiate  such  claim  by  fHing  with  him  a  written  application  to 
that  effect,  supported  by  an  affidavit  of  the  expiry  of  such  delay, 
and  served  on  the  priviliged  creditor  or  his  representative  not  later 
than  eight  days  prior  to  such  filing. 

5.  In  the  event  of  an  action  having  been  taken,  the  registrar  is 
bound  to  radiate  the  registration  of  the  cUim  upon  the  filing  with 
him  of  a  judgment  dismisaing  the  action,  or  other  order  of  the 
Court,  ordering  him  to  do  so,  or  of  a  certificate  from  the  prothono- 
tary  esteblishing  that  the  action  has  been  discontinued. 

By  section  5  of  the  Act,  it  is  enacted  that  said  Act  shall 
not  affect  privileges  legally  acquired  under  tiie  articles  of  the  Civil 
Code  repealed  by  section  2.  Such  privileges  legally  acquired, 
shall  remain  subject  to  the  same  laws  until  they  are  extinguished. 

By  Act  4  Geo.  V.  c.  64,  s.  1,  article  ld94d,  was  inserted  in  the 
Civil  Code,  in  the  following  terms: — 

19MD.  Workmen  who  have  worked  for  persons  giving  theatri- 
cal or  other  profit  —  making  exhibitions,  including  circuses,  shall 
have  a  privilege  upon  things  used  for  the  purposes  of  such  exhibi- 
tions, above  mentioned,  and  which  belong  to  such  persons,  for 
thirty  days'  salary  due  and  unpaid. 

By  Act  0  Geo.  V.  c.  76,  article  1994  of  the  Civil  Code  was 
amended  by  replacing  paragraph  9  thereof  with  the  following:— 

9.  'Servants'  wages,  and  those  of  employees  of  railway  compan- 
ies engaged  in  manual  labor,  sums  due  under  article  7340  of  Que- 
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bee  Beriwd  Statatet  1909,  ud  nuns  due  for  the  rappliea'of  pro- 
vuioM.    (Article  7340  Q.  B.  S.  1909,  dealt  with  dtinu  of  per-, 
•ona  injured).  ^ 

^  Act  4  Geo.  V.  c.  64,  article  8001  of  the  Civil  Code,  at  re- 
placed by  60  Vict.  c.  60,  a.  84,  is  amended  by  inaerting  therein, 
after  the  words:  Workmen,  upon  things  repaired  by  them,  and 
persons  hanng  a  prinlege  in  virtue  of  article  1994«/  in  the  11th 
and  12th  lines  thereof,  the  words:  "or  1994d." 
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CHAPTEB  160. 
Ak  Act  Bwpictiko  thi  Lass  of  Mkhawics,  WAoa-iABims 

AND  OtHBBS. 

Shobt  Titlb. 

1.  Ihort  title.— This  Act  may  be  cited  u  «  The  Mechanics'  lien 
Act."    1907,  c.  81,  8.  1. 

IimBFBaTATION. 

«.  btnpieUtini.— In  this  Act  unless  the  oontwct  otherwise 
teqaires  the  expression : 

1.  "C«tr»et«.»_" Contractor"  means  a  person  contracting 
with  or  employed  direcUy  by  the  owner  op  his  agent  for  the  doing  of 
work  or  placing  or  furnishing  materials  for  any  of  the  purposes 
mentioned  in  this  Act: 

8.  "  WHxmtrMtor."—*' Sub-contractor  "  means  a  person  not 
contracting  with  or  employed  directly  ty  the.  owner  er  his  agent 
for  the  purposes  aforesaid  but  contracting  with  or  employed  by  a 
contractor  or  under  him  by  another  sub-contractor; 

3.  "Owner."— "Owner"  extends  to  and  includes  any  person, 
firm,  association,  body  corporate  or  politic  having  any  interest  or 
estate  in  the  lands  upon  or  in  respect  of  which  the  work  or  service 
IS  done  or  materials  are  placed  or  furnished  at  whose  request  and 
upon  whose  credit  or  on  whose  behalf  or  with  whose  privity  or  con- 
sent or  for  whose  direct  benefit  any  such  work  or  service  is  per- 
formed or  materials  are  placed  or  furnished  and  all  persons  claim- 
ing under  him  or  them  whose  rights  are  acquired  after  the  work  or 
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•ervice  in  respect  of  which  the  lien  is  claimed  it  commenced  or  the 
material!  fomiahed  have  been  commenced  to  be  fomiihed ; 

4.  "THrMm."— "Person "  extends  to  and  indndes  a  body  cor- 
porate or  politic,  a  firm,  a  partnership  or  assodation; 

8.  "MateriaL"— "Material"  or  "materials"  includes  every 
kind  of  movable  property; 

6.  "  Wages."— "  Wages "  means  money  earned  by  a  laborer 
for  work  done  whether  by  time  or  as  piece  work; 

7.  "  Cawt."— "  Court "  means  the  District  Court  of  the  judicial 
district  wherein  the  property  in  respect  of  which  the  lien  is  claimed 
is  situated;  ^^ 

8.  "J«dffc"—«  Judge"  means  a  judge  of  the  District  Court; 

9.  "  COerk  of  tke  oourt."— "  Clerk  of  the  court "  means  tiie 
clerk  of  the  District  Cpnrt; 

10.  "Eegirtrar."  —  "Begistrar"  means  the  registrar  of  land 
titles  for  the  land  registration  district  within  which  the  property 
in  respect  of  wtucti  the  lien  is  claimed,  is  situated.    1907,  c.  21,  s.  8. 

As  to  definition  of  "owner,"  see  Independent  Lumber  Co.  ▼. 
Bocf,  (1911)  4  Sask.  L.  B.  108, 16  W.  L.  B.  816. 

A  mechanics'  lien  can.  only  attach  upon  the  estate  or  interest 
of  the  person  at  whof «  request  and  .upon  whose  behalf  and  for  whose 
direct  benefit  the  work  is  done;  a  lien  whidi  appears  to  be  /for 
work  done  at  the  instance  of  other  persons,  without  indicating  that 
the  work  was  done  for  the  "  owner  "  of  the  property  to  be  charged 
is  incurably  defective,  and  the  owner's  subsequent  undertaking  to 
assume  sudi  lien  is  not  binding  on  him.  Northern  Plumbing  A 
Heating  Co.  T.  Oreene,  (1916)  27  D.  L.  B.  410,  34  W.  L.  B.  293. 

A  materialman  is  not  entitled  to  register  as  one  individual  claim, 
a  lien  for  the  anwunt  due  for  material  supplied  by  him  to  the  con- 
tractor, against  all  the  lands  jcnntly  of  the  owners  of  different  par- 
ens, who  had  made  separate  contracts  with  the  contractor  for  the 
erection  of  houses  on  their  respective  parcels;  nor  do  they  have  such 
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intepeit  in  one  another't  land  m  "  ounen  "  within  the  meuiinff  of 
thi.  eection  so  as  to  ehaigv  the  other'.  land  for  materiab  f oniidied 

Flerted.  (1916)  87  D.  L.  B.  441,  9  Sa»k.  L.  B.  188, 84  W.  L.  B.  868. 
Las,  PiBMN  EwTiTUD  TO.  CwuTioH,  EvnoT  um  Bmuiiu- 

TION  OF. 

8.  CoBtrMti  wkare  woAaoi  w»iT»  riglita  uder  tUa  Aet  to 
be  Toid—Every  agreement  or  bargain  verbal  or  written,  expren 
or  implied,  which  may  hereafter  be  entered  into  on  the  part  of 
•ny  workman,  servant,  laborer,  mechanic  -t  other  person 
employed  in  any  kind  of  manual  Ubor  intended  to  be  dedt  with 
in  this  Act  by  which  it  is  agreed  that  this  Act  shaU  not  apply  or 
that  the  remedies  provided  by  it  shaU  not  be  available  for  the 
benefit  of  any  i.jrson  entering  into  such  agreement,  is  and  shaU  be 
nuU  and  void  and  of  no  eflect  as  against  any  such  workman,  ser- 
vaht,  laborer,  mechanic  or  other  person.    1907,  c.  21,  s.  8. 

4.  Vatniv  of  Ilea.— Unless  he  sign  an  express  agreemrat  to 

the  contrary  and  in  that  case  subject  to  the  provisions  of  section 

8,  any  parson  who  performs  any  work  or  service  upon  or  in  respect 

at  or  places  or  furnishes  any  materials  to  be  used  in  the  making, 

constructing,  c/  cting,  fitting,  altering,  improving  or  repairing 

of  any  erection,  building,  land,  wharf,  pier,  bulkhead,  bridge, 

trestlework  or  mine  or  the  appurtenances  to  any  of  them  for 

any  owner,  contractor  or  sub-contractor  shall  by  virtue  thereof 

have  a  lien  for  the  price  cf  such  work,  service  or  materiaU  upon 

the  erection,  building,  wharf,  pier,  bulkhead,  bridge,  trestlework 

or  Tiine  or  the   appurtenances   thereto   and   the  lands  occupied 

thereby  or  enjoyed  therewith  or  upon  or  in  respect  of  which  the 

said  service  is  performed  or  upon  which  such  materials  are  placed 

or  furnished  to  be  used  limited,  however,  in  amount  to  the  sum 

Justly  due  to  the  person  entitled  to  the  lien  and  to  the  sum  justly 

owing  (except  u  hereinafter  provided)  by  the  owner.    1907   c 

81,8.4.  ' 


57t 


TH«  I^W  OF  XKHAVI08'  LI1K8  IK  OAKAOA. 


A  mechanics'  lien  wiU  attach  for  all  materiala  lupplied  in  the 
erection  of  a  buUding  although  the  time  for  filing  ha«  expired  u 
to  certain  claaaes  of  material,  ordered  at  a  different  time,  where 
It  M  shewn  that  there  was  a  prior  agreement  to  purchase  all  material 
required  for  the  building  from  such  vendor.  WhUloek  t.  Lomv 
10  Sask.  L.  K.  377  (1917),  3  W.  W.  R.  971,  38  D.  L.  B.  62. 

The  lien  is  in  effect  a  statutory  charge  upon  the  estate  or  inter- 
est of  the  owner.  Oalvin-WaUton  Lumb»r  Co.  v.  McKmnon. 
(1911)16W.L.R.310. 

A  person  holding  the  land  under  an  agrecaient  to  purchase 
has  an  interest  or  estete  on  which  a  lien  would  attach.  Uontjoy  t 
Reward  School  Dittrict,  10  W.  L.  R.  888. 

An  owner  who  took  possession  of  the  pramises  and  sold  the 
same,  and  stated  accounts  with  the  contractor,  was  held  to  have 
accepted  the  work,  and  to  have  waiVed  the  presentation  of  an 
architect's  certificate.  Smith  t.  Bernhardt  <£  Fry,  (1909)  »  Saak. 
L.  B.  315. 

Damages  for  delay  in  performance  cannot  be  set-off  against  a 
sub-contractor.  Smith  v.  Bernhardt  A  Fry,  (1909)  2  iSask.  L.  B. 
316. 

A  reduction  in  the  amount  of  the  claim  will  not  render  the 
.lien  void.   Mont  joy  t.  Heward  School  District.  (1909)  10  W.  L.  R. 

Under  the  Saskatchewan  Mechanics'  Lien  Act,  a  lien  may  attach 
against  a  schoolhouse  and  upon  the  land  upon  which  it  is  situated 
Let  T.  Broley.  (1909)  11  W.  L.  B.  38. 

A  sub-contractmr  is  in  the  same  position  as  a  contractor,  and  is 
only  required  to  have  furnished  materials  with  the  intent  and 
expectation  that  the  materials  are  going  into  the  building.  Montjoy 
V.  Heward  School  Dittrict  Corporation.  (1909)  10  W.  L.  B.  282. 

Where  a  materialman  furnishes  material  to  an  owner  of  certain 
land,  ostensibly  for  the  construction  of  a  building  on  that  land,  the 
materialman  is  entitled  to  a  lien  on  that  land  even  if  the  materials 
were  not  actually  incorporated  in  the  building.  Canadian  I/wmher 
Tarda.  Limited  v.  Ferguson  et  at.,  (1920)  1  W.  W.  B.  266. 

A  person  in  actual  possession  of  land  has  a  title  thereto  as 
against  all  the  worid  except  the  true  owner;  and  a  person  so 
actually  in  possession  has  a  sufficient  interest  in  the  land  to  come 
within  the  meaning  of  "owner,"  as  defined  by  paragraph  3  of 
section  2,  but  in  order  to  amount  to  an  interest  which  would  sup- 
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port  •  lien  under  the  Hsdunies'  Lien  Act.  the  actual  pouewon  or 
mtereet  muat  exut  at  the  time  the  materials  were  ordered.  Oalvin- 
WaUon  Lumber  Co.  v.  MeKtnnon.  (1911)  16  W.  L.  fi.  310. 4  Sask. 
L.  B.  68.  '     ^^ 

In  rupect  to  entire  contracta,  the  doctrine  of  "robetantial  com- 

Eirr*  ^  '"**  !!?*P^-,  ^"**'*  ^-Bemhart,  (1909)  11  W.  L.  B. 
688,  bnt  flie  matter  u  placed  npon  a  satisfactory  basis  by  modem 
interpretation.  Taylor  v.  Hardware  Co.,  36  D.  L.  H.  604,  and  the 
fact  that  in  an  entire  contract  some  item  of  the  work  has  been  done 
negljgentiy  or  inelHciently  or  improperly  would  not  prevent  the 
•builder  from  recovering  in  the  action.  In  such  case  the  builder 
wouJd  be  entitled  to  recover  the  contract  price  less  so  much  as  is 
found  ought  to  be  allowed  in  respect  of  the  items  of  defective  work. 
Where  the  property  owner  joins  with  the  contractor  in  riving 
the  order  for  material  to  be  supplied  in  the  erection  of  the  buUdinJ 

l?w   #"  ^"F^  *^.  ^"  ^~°*  •«*'"*'  *«  o'^"  °>«y  be  held 

l      iTw  *  ","  P""* '°  ■  mechanics'  lien  action  brought  against 

them  both  to  enforce  payment,  although  only  a  lesser  sum  be  due  by 

o?i8*;  S  DTHk  ^"'•"  ^""''•'  ''■ ''  ^*  ^  ^"--' 

l-tions  creating  the  right  to  a  lien  should  be  strictly  con- 
•yv         it  provMions  dealing  with  procedure  on  the  enforcement 

^r\    ?  *°^^ir^''«  »  broad  and  liberal  construction.    Nobb, 
y.C.i.  d..  6  W.  W.  R.  759,  27  W.  L.  B.  '" 

As  to  claim  of  lien  for  ploughing  and  brt-^ing  land  see  Jordan 
V.  Haugemd.  (1919)  1  W.  W.  B.  506.    No  lien  fSr  cultivating  and 
canng  for  an  orchard  which  substantially  enhances  the  value  of 
the  land  can  be  secured  under  a  statute  giving  a  lien  to  any 
person  who  clears,  grades,  fills  in  or  otherwise  improves  red 
property.   Howe  v.  Myers  L.  R.  A.,  (1917)  D.  349  and  annotations. 
Where  a  claimant  does  not  file  his  lien  within  the  prescribed  time 
btit  subsequentiy  files  it  and  before  the  actual  fiUng  thereof  other 
claimants  file  their  liens,  but  do  no  work  or  supply  no  material 
for  which  they  would  become  entitled  to  file  liens  until  after  the 
first  claimant  files  his  lien,  the  first  claimant,  having  dot)  the 
work  for  which  his  lien  was  filed,  is  entitled  to  priority  over  the 
other  daimants.    St.  Pierre  v.  Rehert.  (1915)  8  Sask.  L.  R.  416, 
23  D.  L.  B.  592,  31  W.  L.  B.  909. 

A  homestead  entrant  is  an  "owner,"  and  a  materialman  is 
entitled  to  file  a  lien  against  the  homestead  for  material  furnished. 
Heaver  Lumber  Co.  v.  Miller,  (1917)  32  D.  L.  B.  428. 
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I.  Work  4«M  or  Mtnkit  fnaliM  «  U»ii  of  Mnwa 
woMi^Where  work  or  MrWw  U  don*  or  msteritla  are  fomiahad 
upon  or  in  r«q>6ct  of  th«  Undi  of  any  married  woman  with  the 
pnvitj  and  consent  of  her  hnaband  he  duU  be  oondnaiTely 
preenmed  to  be  acting  for  hiniMlf  io  a.  to  bind  hi.  own  interest 
a^  alM  u  the  agent  of  each  married  woman  for  the  pnrpoaea  of 
thii  Act  unleM  the  person  doing  snch  work  or  serrice  or  famish- 
ing  SQch  material  shaU  have  had  actual  notice  to  the  contrary  b*. 
fore  doing  each  work  or  furnishing  such  materials.    1907,  c.  21, 

6.  Ctraets  not  to  depiiTt  tUid  pvty  of  Ue«.-No  agreement 
•haU  be  held  to  depriye  anyone  otherwise  entitled  to  a  lien  under 
this  Act  and  not  a  party  to  thi  agreemeht  of  the  benefit  of  the  lien, 
but  the  lien  duU  attach  notwithstanding  such  agreement    1907 
c.  21,  s.  6.  ' 

7.  Property  spoB  which  Uen  shdl  attaoh^The  lien  shall 
attach  upon  the  estate  or  interest  of  the  owner  as  defined  by  this 
Act  in  the  erection,  building,  land,  wharf,  pier,  bulkhead,  bridge 
trestlework  or  mine  and  the  appurtenances  thereto  upon  or  in 
respect  of  which  the  work  or  serrice  is  performed  or  the  materials 
placed  or  furnished  to  be  used  and  the  lands  occupied  or  enjoyed 
therewith. 

(2)  Where  estate  charged  is  kasehoU.-In  eiises  where  the 
estate  or  interest  charged  by  the  lien  is  leasehold  the  land  itself 
n»ay  also  with  the  consent  of  the  owner  thereof  be  subject  to  the 
said  lien  proTided  such  consent  is  testified  by  the  signature  of  such 
owner  upon  the  claim  of  lien  at  the  time  of  the  filing  thereof  and 
duly  rerified. 

A  lienholder  for  materials  supplied  and  used  in  tiie  construction 
of  a  building  upon  land  subject  to  an  existing  mortgage  is  entitled 
to  rank  upon  the  increased  value  in  priority  to  the  mortgage  in  the 
proportion  only  that  the  value  of  the  materials  supplied  by  him 
exclusively  bears  to  the  whole  cost  of  the  building,  and  not  for  any 
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PMtof  tt»  incwMe  bitmght  tbont  otltt^    I„ 
tiwlknlKjder  on  account  brf,«  the  wtionwMbroMht.    5#«!S« 

S-k- 1-  B.  108,  89  D.  L.  B.  815.  88  wTr  7m!^  '  ^  ^  ' 
i.  JS^*'"°^  '^  '  P***^*^  ^'»«  ■•  •  '»*»"  btuinew  site,  and 

^o?Soni^jr/K";*^-  *"  ^•*«"»^»«  the  ScTM^  «,iii„g 
▼«ine  occaaioned  by  the  bnildinir  u  to  aacertkin  th«  *.in.  «#  nT 
p^p^rty  without  the  bundinTLJ  Sen^S^e^h<lfllS' 
WhUha  T.  Lonay,  (1918)  10  Saak.  L.  B.  877,  38  D  l!  rX^* 

See  notea  under  comaponding  aection  in  Mechanica'  Lien  Acta 
of  other  proTincea,  ant$.  '— «w  i^en  acta 

The  onua  of  proving  that  the  aelling  value  of  the  land  waa 
moeaaed  by  the  nuterial.  fumidied  ^d  pla«d  ia  on  Se  Z 
damjat.  It  doe.  not  follow  from  the  JXt  LTm^teriS^ 
^J^if.  "lPJ*«^  »P0"  ^  land  that  the  aelling™  ue  of 

2i,«  ^f»'  (!»")  1«  W.  L.  B.  816,  4  Saak.  L.  B.  108.    See 
•ddibonal  reference,  to  thia  caae  in  chapter  on  «  Prioriti«,-  JH 

Statata  oniir}***^""  ^'^  ''"  "^"^  ^^  ***P*«'  «*  <»'  «>• 

8.1p^iortI«iefJ»iaiMieewh«iUMi«ttMhaa.-Whereanyof 
the  proper^  upon  which  a  lien  i.  giren  by  thia  Act  i.  wholly  or 
PMtly  deatroyed  by  iire  any  money  received  or  receivable  by  reaaon 
^  any  inaurance  thereon  by  m  owner  or  prior  mortgagee  or 
Aargae  ahall  take  the  place  of  the  property  m>  deatroyed  and  ahaU 
be  rabject  to  the  claim,  of  all  perMna  for  Hen.  to  the  wme  extent 

aa  If  auch  monqra  were  realiwd  by  the  «le  of  roch  property  in  an 
action  to  enforce  a  lien.    1907,  c  21,  a.  8. 

(A.  amended  by  aection  27  of  the  Statutea  of  1918.) 

9.  Halt  of  Mumnt  of  liaB_S.ve  aa  herein  provided  the  lien 
ahaU  not  attach  »  aa  to  make  the  owner  liable  for  a  greater  aum 
tban  the  aum  payable  by  the  owner  to  the  contractor.    1907,  c.  81, 
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la  Ilait  af  Um  wkn  Oabmi  ky  mm  otWr  tku  oMtiMlw. 
— 8»Te  u  bwdxi  provided  whtrt  tbt  lien  if  dtimed  by  taj  othw 
p«won  thtn  the  contractor  the  amount  which  may  be  daimed  in 
reepect  thereof  dull  be  limited  to  the  amount  owing  to  the  ctm- 
tractor  or  nib-contractor  or  other  peraon  for  whom  the  work  or 
ienrice  hu  J  -en  done  or  the  materiaU  have  been  placed  or  for- 
niahed.    1907,  c  81,  a.  10. 

11.  r«MBtH*to  kadadietai  and  ntaimU  hj  owa«  far  tUrtj 
d«J«.— In  all  caaei  the  pereon  primarily  liable  upon  any  contract 
nnder  or  by  yirtue  of  which  a  lien  may  arise  under  the  proTieiona 
of  thie  Act  dull  at  the  work  ia  done  or  materials  famished  under 
the  contract  deduct  from  any  paymepts  to  be  made  by  him  in 
respect  of  the  contract  and  retain  for  a  period  of  tfiir^  days  after 
the  completion  or  abandonment  of  the  contract  twenty  per  cent 
of  the  Tdne  of  the  work,  service  and  materials  actually  done, 
placed  or  furnished  as  mentioned  in  section  4  of  this  Act  and  such 
Tdues  shall  be  cdcnlated  on  the  bads  of  the  price  to  be  paid  for 
the  whole  contract;  and  the  liens  created  by  this  Act  shdl  be  a 
charge  upon  the  amount  directed  to  be  retained  by  this  section  in 
favor  of  the  sub-contractors  whose  liens  are  derived  under  persons 
to  whom  such  mon^  so  required  to  be  retained  are  nspectively 
payable. 

(2)  ftymmts  made  ia  good  faith  wlthont  notioe  of  Usa.— 
All  payments  up  to  eighty  per  cent  of  such  value  made  in  good 
faitii  by  an  owner  to  a  contractor  or  a  contractor  to  a  sub-c<mtrac- 
tor  or  by  one  sub-contractor  to  another  sub-contractor  before  notice 
in  writing  of  such  lien  given  by  the  person  claiming  the  lien  to 
the  owner,  contractor  or  sub-contractor,  as  the  case  may  be,  shall 
operate  as  a  discharge  pro  ttmto  of  the  lien  created  by  this  Act. 

(3)  Payment  of  the  percentage  required  to  be  retained  under 
sub-section  (1)  of  this  section  may  be  validly  made  so  as  to  dis- 
charge  all  liens  or  charges  under  this  Act  in  respect  thereof  after 
the  expiration  of  the  said  period  of  Uurly  days  mentioned  in  sub- 
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•«5Uon  (1)  of  thi.  .ecUon.  unlew  in  the  metntime  proceeding, 
•h*ll  h.ve  been  commenced  nnder  thie  Act  to  enforce  any  lien  or 
ch«rge  egauut  ench  percentage  u  prorided  by  eectioni  88  and  84 
ofthuAct.    1907,  c.  81,  i.  11. 

^  Thi.  provigion  requiring  the  owner  to  dedact  twenty  per  cent 

tZ  '^JJTT'*'  *•»«"•««  fcy  Wm  in  reepect  of  V^n^ 
when  applied  to  a  contract  providing  for  paym«t  of  80  per  cS? 

o7  2.  r^  '"1^'^''  '^"'"-  '>'»  *«  ^«^««*  twenty  ^r  H 

Si «.?./";  *"u-  ?T'"*''  '* "  ""'•"• '"  «»•»  only,  "d 

te^ma^  good  any  loe.  occa«oned  by  the  nonK»mpletion  of  the 

th«  "^nZ^*"  "^T*  "*'"'r^  *"  ~"P'***  tl^'  »o*  o^»"  and  above 
o^herS^ w^'"  "T^'  *^*  T*"*  "*""«^'  «>«  "'""older., 
i  M-?-      Tfffifx'"*"'  ^'*  °°  *>'"»"  "Pon  tl"  amount.    Peari 

See  note,  under  eorreeponding  Mction  of  Ontario  Act,  antt. 

18.  Payment.  «»de  direct  by  «nitr  to  pwoM  tttitled  to  Be.. 
-In  caM  an  owner  or  contractor  chooM.  to  make  payment,  to  anv 
per«,n  referred  to  in  «ction  4  of  thi.  Act  for  or  on  account  of  any 
debt.  ,u.try  due  to  them  for  work  or  wrvice  done  or  for  material. 
^  or  fumi.hed  to  be  u«^  „  therein  mentioned  and  Aall 
forttmth  give  by  letter  notice  in  writing  of  .uch  payment  to  the 
contractor  or  hi.  agent  or  to  the  .ub-contractor  or  hi.  agent,  a.  the 
ca«  mv  be,  .uch  payment,  .hall  a.  between  the  owner  and  the 
contractor  or  a.  between  the  owner  and  the  .ub^^ntractor,  a.  the 
caae  may  be,  be  deemed  to  be  payment,  to  the  contractor  or  the 
•ub^ntractor,  a.  the  ca«  may  be,  on  hi.  contract  generaUy  but 
not  ^  «  to  affect  the  percentage  to  be  retained  by  the  Owner  m 
provided  by  wction  11  of  this  Act.    1907,  c.  81,  ..  18. 

eii.^°l7™!  ^l  *^  V""'  ^^  "***  ^«*«««  ^^  '"»  lien 
^  KB.  3^!  payment..    Union  v.  Porter,  (1908)  9 

MX.— 37 
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IM.  M«tty  tf  IkB^Tht  Ikn  emtad  bj  thic  Act  ihaU  bsTt 
priority  o?er  «U  Jndgiiwiito,  txtcntioiu,  aasifninentt,  attaehnittiU, 
garniahanita  tad  netiTiag  ordtn  raoovvnd,  iiraed  or  nado  after 
iroeh  Ikn  ariMi  and  orer  all  oonv^aaeM  or-  mortyagM  r«gUterad 
after  r«gittration  of  inch  lien  aa  in  tfaia  Aot  proridad. 

(8)  AgNMMBti  far  piralMM  whtn  part  of  parehaaa  MMf 

■apaidv— In  eaaa  of  an  agrMment  for  the  pordiaM  of  land  and 
the  porehaae  money  or  part  thereof  is  unpaid  and  no  cMiTejanoe 
made  to  the  porchaaer  the  parchaaer  shall  for  the  purposes  of  this 
Act  and  within  th«  meaning  thereof  be  deemed  a  mortgagor  and 
the  seller  a  mortgagee. 

(8)  Maritj  aaaiff  lianh«Utri^--,Exoepting  where  it  is  other- 
wise declared  by  this  Act  no  person  entitled  to  a  lien  on  any  pro- 
perty or  to  a  chaige  on  any  moneys  under  this  Act  shall  be  entitled 
to  any  priority  or  preference  orer  another  person  entitled  to  a  lien 
or  chaige  on  soch  moneys  or  property  nnder  this  Act  and  all  lien- 
holders  except  where  it  is  otherwise  declared  by  this  Act  shall  rank 
pari  jWMu  for  their  several  amonnte  and  the  proceeds  of  any  sale 
shall  subject  as  aforesaid  be  diatribnted  among  them  pro  rate. 
1907,  e.  81,  s.  18. 

See  chapter  entitled  "  Priorities,"  antt.  See  also  Ind«p0nd»nt 
Lumbtr  Co.  ▼.  Boa,  (1911)  16  W.  L.  B.  816. 

A  lienholder  has  a  right  to  pay  off  the  unpaid  purdiase  money 
nndm  an  agreement  for  sale  to  tlie  same  extent  as  he  would  have 
had  if  the  vendor's  claim  were  that  of  a  mortgagee.  WkUloek  t. 
Loiwjf,  10  Sask.  L.  H.  377,  (1917)  3  W.  W.  B.  971,  88  D.  L.  B.  52. 

14.  Moiity  of  lien  far  mtttr—Emrj  mechanic  or  laborer 
whos6  lien  is  for  wages  shall  to  the  extent  of  thirty  days'  wagea 
have  priority  over  all  other  liens  derived  through  the  same  con- 
tractor or  sub-contractor  to  the  extent  of  and  on  the  twenty  per 
oent  of  the  contract  price  directed  to  be  retained  by  section  11  of 
this  Act  to  whidi  the  contractor  or  sub-contractor  throuj^  iriunn 
such  lien  is  derived  is'  entitled  and  all  such  mechanics  and  labor- 
ers shall  rank  thereon  pari  passu. 
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(t)  Itfwdaff  Um  IB  iMk  «MN^Bffi7  wH*^Mn«  thaU 
be  entitM  to  tnforot  •  Uen  in  rMpMt  of  th*  ooatnot  not  com- 
plttdy  folfUlod. 

(8)  Oilnlitlif  pmoiag*  wkm  MirtnMt  not  ftillM.  . 
In  eiM  of  th«  contnet  not  haring  bMn  completely  fnlfilled  when 
the  lien  ie  daimed  by  wige^rnen  the  percentage  aforeaaid  ihall 
be  caleolated  on  the  work  done  or  material*  fornidied  by  the  con- 
tractor or  rab-contraetor  by  whom  inch  wage-eamen  are  employed. 

(4)  Ftretntace  not  ta  be  otlMrwiM  aFfUed^Where  the  con. 
tractor  or  rob-contractor  makes  defanlt  in  completing  hit  contract 
the  percentage  aforeuid  thall  not  ae  againat  a  wagcMsamer  claim- 
ing  a  lien  nnder  thie  Act  be  applied  to  the  completion  of  the  con- 
tract  or  for  any  other  parpo«»  by  the  owner  or  contractor  nor  to 
the  payment  of  damages  for  the  non-completion  of  the  contract  by 
the  contractor  or  the  rab-contractor  nor  in  payment  or  aatisfactioB 
of  any  claim  of  any  kind  againit  the  contractor  or  rob-oontractor. 

(6)  ItaTioaa  to  defeat  priarity  of  wnfKaimera^BTery  derice 
by  any  owner,  contractor  or  nb-contractor  adopted  to  defeat  the 
priority  given  to  wage^eamen  for  their  wages  by  this  Act  shaU  u 
respects  sndi  wage-earners  be  nnll  and  roid.    1907,  c.  «1,  s.  14. 

H.  VayaaBta  made  for  pvpoae  of  defeating  elaia  for  Uen.— 
Nothing  in  this  Act  contained  shall  apply  to  make  legal  any  pay- 
ment  made  for  the  pnrpoee  of  defeating  or  impairing  a  claim  for 
a  lien  arising  or  existing  under  this  Act  and  all  such  payments 
shall  be  taken  to  be  null  and  void.    1907,  c.  21,  s.  16. 

If.  SMtraiainr  attempt  to  rvBore  materials  afected  by  Ilea.— 
During  the  continuance  of  a  lien  no  portion  of  the  materials  af- 
fected thereby  shall  be  remoTed  to  the  prejudice  of  the  Uen  and 
any  attempt  at  such  a  remoral  may  be  restrained  on  appUcation 
to  the  court  or  to  a  judge  haring  power  to  try  an  action  to  realise 
a  lien  under  this  Act. 
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(«)  OMti.  Tht  ooort  or  Jodft  to  wb«n  uj  meh  oi^eotioa 
ia  mod*  nuy  main  raeh  otin  u  to  Um  cotta  of  and  ineidantal  to 
tho  application  «nd  order  aa  1m  doaiM  juat 

(8)  IbtaridafmlakalfarMffteiBpvpaaaaMttobaMbiaat 
to  MMttiaa^—Whtn  tnj  matorial  ia  aetually  branght  upon  any 
land  to  bo  oaed  in  connection  with  aocli  lud  for  any  of  the  par- 
poaee  enumerated  in  aaction  4  of  thie  Act  the  Mune  ihall  not  be 
anbject  to  ezecntion  or  other  proceai  to  enforce  any  debt  (other 
than  for  the  pnrchMe  thereof)  due  by  the  perK>n  faraidiing  the 
aune.    1907,  c.  81,  i.  1«.  ^ 

See  Ontario  Act,  lection  IA. 

17.  lafiatntioB  of  Man.— A  claim  for  lien  applicable  to  the 
cue  may  be  filed  in  the  land  titlea  office  of  the  land  regittration 
diatriet  in  which  the  Und  ia  aitoated  and  ehall  aet  oat: 

(a)  The  name  and  reaidenoe  of  the  peraon  claiming  tha  lien 
and  of  the  owner  of  the  property  to  be  charged  and  of  tiie 
peraon  for  whom  and  apon  whoae  credit  the  work  or  ler* 
vice  waa  or  ia  to  be  done  or  materiala  famiahed  or  placed 
*nd  the  time  or  period  within  which  the  tame  waa  or  waa 
to  be  done  or  famished  or  placed; 

(i)  A  abort  deacription  of  the  work  or  iervice  done  or  the 
materials  fumiahed  or  placed  or  to  be  furnished  or  placed; 

(c)  The  aum  claimed  as  due  or  to  become  due; 

(d)  A  description  of  the  property  to  be  charged; 

(«)  An  address  for  service  on  the  party  claiming  the  lien. 

(«)  Fom  of  etaia.— The  claim  may  be  in  one  of  the  forma 
given  in  the  schedule  to  this  Act  and  shaU  be  verified  by  the  affi- 
davit of  the  person  claiming  the  lien  or  of  his  agent  or  assignee 
having  a  personal  knowledge  of  the  matters  required  to  be  verified 
and  the  affidavit  of  the  agent  or  assignee  shall  stote  that  he  has 
such  knowledge.     1907,  c.  21,  s,  17. 

By  chapter  38  of  the  Statutes  of  1913,  s.  3,  the  above  section 
was  amended  as  follows: — 
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t.  Omm  (a)  tf  tMllM  IT  mimM.— ClauM  (a)  of  Mctioa  17 
of  tht  Mid  Act  is  MMBdMl  by  striking  out  til  tlw  words  ftftor  tho 
word  "  the "  in  tbo  fifth  line  and  inanting  in  placo  tlwrwf  tho 
words  "date  npon  which  the  contract  or  wrvice  was  completed, 
the  last  material  furnished  or  the  last  work  done;  or,  where  the 
claim  is  registered  before  the  contract,  service,  furnishing  of 
material  or  work,  has  been  completed,  the  time  or  period  within 
which  the  same  was  to  be  performed  or  completed." 

A  claim  of  lien  was  defectively  drawn,  but  there  was  a  snfflcient 
description  of  the  materials  famished  in  a  statement  annexed  to 
the  claim  and  marked  as  exhibit  A,  which  statement,  however,  wu 
not  duly  identified  by  affidavit.  It  was  held  that  there  wu  such 
a  substantial  compliance  with  this  section  of  the  Act  as  should  be 
held  good  under  section  19.  Monarch  Lumber  Co.  v.  Oarriton, 
(1911)  18  W.  L.  B.  686.  See  Crappor  t.  OUIttpU.  (1909)  11 
W.  L.  R.  810;  Mont  joy  v.  Htward  School  Diairiet  Corporation. 
(1908)  10  W.  L.  R.  888. 

II.  What  mkj  be  iadvdal  ia  elaia.— A  claim  for  lien  may 
include  claims  against  any  number  of  properties  and  any  number 
of  persons  claiming  liens  upon  the  same  property  may  unite 
therein;  but  where  more  than  one  lien  is  included  in  one  claim 
each  lien  shall  be  verified  by  affidavit  as  provided  in  section  17  of 
this  Act.    1907,  c.  81,  s.  18. 

A  reduction  in  the  amount  of  the  claim  will  not  render  the 
lien  void.  Montjoy  t.  Htmurd  School  Diairiet,  (1908)  10  W.  L.  R. 
888. 

19.  (1)  OlaiBSBOttobeiBTaUdatedforiBformaUly  (1808).— ■ 

A  substantial  compliance  with  sections  17  and  18  of  this  Act  shall 
only  be  required  and  no  lien  shall  be  invalidated  by  reason  of  fail- 
ure to  comply  vrith  any  of  the  requisites  of  the  said  section  unless 
in  the  opinion  of  the  court  or  judge  who  hu  TK)wer  to  try  an  action 
under  this  Act  the  owner,  contractor  or  sub- .  ^ntractor,  mortgagee 
or  other  person,  as  the  case  may  be,  is  prejudiced  thereby  and  then 
only  to  the  extent  to  which  he  is  thereby  prejudiced. 


■■fc' 
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(8)  Nothing  in  this  Motion  contained  dudl  be  conatrned  u 
diepenring  with  filing  of  the  lien  nquired  by  this  Act.  1907  c 
81,  t.  19. 

On  8  reference,  in  an  action  for  sale  nnder  a  mortgage,  a  claim 
was  made  by  C.  under  a  lien  registered  against  three  separate 
properties  of  which  only  one  in  question  in  this  action.  As 
the  clum  of  lien  showed  how  it  was  made  out,  and  the  amoont 
claimed  against  each  property,  it  was  held  that  the  claim  was  suffl- 
cient  under  this  section.    Cmpper  v.-OHleapie,  11  W.  L.  B.  810. 

A  claim  of  lien  did  not  appear  to  be  executed  properly  under 
the  aed  of  the  plaintiffs,  an  incorporated  company,  but  the  court 
allowed  proof  to  be  made,  upon  an  appeal,  that  the  document  was 
actually  sealed  with  the  corporate  seal  of  the  plaintiffs,  and  deter- 
mined that  attestation  was  unnecessary  and  that  the  execution 
was  proper.  Monarch  Lumber  Co.  y.  Garrison,  (1911)  18  W.  L.  B. 
686. 

An  error  in  naming  the  owner  of  the  land  with  respect  to  which 
a  hen  IS  claimed  is  not  sufficient  to  prevent  the  instrument  claim- 
ing  fte  hen  from  showing  substantial  compliance  with  the  statu- 
tory forms.   Nobba  y.  C.  P.  R.,  6  W.  W.  B.  769,  87  W.  L.  B.  664. 

Tedinical  compliance  with  tiie  directions  of  the  Act  may  be 
excui»d  where  no  one  is  prejudiced  by  the  defects  and  there  is  sub- 
stim^  compliance  under  this  section.  Mmitoba  Bridge  <£  Iron 
Forfa  V.  Qia»Mpi»,  (1914)  80  D.  L.  B.  684.  y    »    ^«» 

M.  Uoi  to  be  x«girt«Nd  aa  iBevBteuee.-^The  registrar  upon 
payment  of  the  prescribed  fee  shall  register  the  daim  so  that  the 
same  may  appear  as  an  incumbrance  against  tiie  land  therein 
described.    1907,  c.  81,  s.  80. 

«1.  Uenholdar  to  be  dewed  a  pMohMer.— Where  a  claim  is  so 
filed  tile  person  entitied  to  the  lien  shall  be  deemed  a  purchaser 
fro  tanto.    1907,  c.  81,  s.  81. 

9B.  CUbu  for  liens  what  to  be  ilad— A  claim  for  Uen  by  a 
contractor  or  sub-contractor  may  in  cases  not  otiierwiae  provided 
for  be  filed  before  or  during  the  performance  of  the  contract  or 
within  thirty  days  after  the  completion  thereof. 
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(2)  A  claim  for  lien  for  materiala  may  be  filed  before  or  dur- 
ing the  furnishing  or  placing  thereof  or  within  thirty  days  after 
the  furnishing  or  placing  of  the  last  material  so  furnished  and 
placed. 

(3)  A  claim  for  lien  for  services  may  be  filed  at  any  time  dur- 
ing the  performance  of  the  service  or  within  thirty  days  after  the 
completion  of  the  service. 

(4)  A  claim  for  lien  for  wages  may  be  filed  at  any  time  during 
the  performance  of  the  work  for  which  such  wages  are  claimed  or 
within  thirty  days  after  the  la«t  day's  work  for  which  the  lien  is 
claimed. 

(fi)  I  he  case  of  a  contract  which  is  under  the  supervision 
of  an  architect,  engineer  or  other  person  upon  whose  certificate 
payments  are  to  be  made  the  claim  for  a  lien  by  a  contractor  may 
be  filed  within  the  time  mentioned  in  sub-section  (1)  of  this  sec- 
tion or  within  seven  days  after  the  said  architect,  engineer  or  other 
person  has  given  bis  final  certificate  or  has  upon  application  to 
him  by  the  contractor  refused  to  give  a  final  certificate.  1907,  c. 
81,  B.  28. 

A  contractor  agreed  with  an  owner  to  build  a  house  for  the 
latter.  Plaintiff,  a  sub-contractor,  supplied  hardware  at  different 
times  during  the  work,  and  installed  plumbing  and  heating  ap- 
paratus, and  not  being  paid,  filed  a  lien.  The  last  wbrk  done  was 
on  the  furnace  on  January  8rd,  the  other  work  done  by  plaintiff 
having  been  completed  and  material  supplied  at  an  earlier  date. 
The  lien  was  filed  on  February  2nd.  The  sub-contractor  gave  no 
formal  notice  of  his  claim  to  the  owner,  but  payment  of  the  account 
had  been  discussed  between  them  on  several  occasions  and  the  owner 
had  promised  to  protect  this  sub-contractor.  It  was  held  that  the 
owner  by  his  conversations  with  plaintiff  and  assurance  of  protection 
of  the  account  had  waived  notice  of  claim  of  lien.  Smith  v.  B«m- 
kardt,  (1909)  2  Sask.  L.  B.  316. 

It  was  contended  that  the  plumbing,  heating  and  hardware  sup- 
plied by  the  sub-contractor  constituted  three  different  contracts,  and 
that,  therefore,  the  thirty  days  must  be  reckoned  f t  om  the  comple- 
tion of  each,  but  the  court  held  that  they  were  dl  Ei.pplied  with  the 
same  object  by  one  party  to  another,  the  parties  standing  in  the 
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coming  Within  the  scope  of  the  plaintiffs  business  and  wereia 
bonnd  into  one  as  to  form  an  entire  contr«^.  TlMt^^rk  o^ 
which  havmg  been  done  on  January  3rd.  the  liei  was  SedZuZ 
Smith  V.  Bernhardt.  (1909)  2  Sask.  L.  B   316 

Hnn^''^",,'!!.*^*  '"'''''  ''y  *  P«"<"»  «J"°»i°«  »  mechanics'  lien  is 
contact,  although  at  different  times,  a  lien  claim  filed  within  the 
cient  as  to  all  the  items;  and,  in  order  that  the  contract  may  be 

Z«w  #  u  *°"^^  •*  ^'^•'^  •*  «°«  **">«.  «»t  the  amount 
or  nature  of  work  or  materials  should  be  determined  at  the  Sme^f 
the  first  order,  or  that  the  prices  should  be  then  agreed  uZ  but  . 
mere  g«,eral  agreement  to  furnish  labor!  mateSlor7piu' 
ar  building  or  improvements  is  sufficient  if  complied  with  Whit 
lock  V.  Loney,  38  D.  L.  R.  52,  (1917)  3  W.  W  R  971 

A  mechanics' lien  will  attach  for  all  materials  supplied  in  the 
erec^wn  of  a  building  although  the  time  for  filing  h«  e«i^  „ 

Duration  of  Libn. 

M^  Ii„  to  ceM.  if  proceeding,  not  h»i  witU.  tim.  fixed 
l»7  Aot—Every  lien  a  claim  for  which  is  not  duly  fil-jd  under  the 

«rr"'  "l^\^"'  '""^^  "^  *"  ^'^  •*  «»«  «^«»«on  of  the 
tune  hereinbefore  limited  for  the  filing  thereof  unless  in  the  me«i. 
time  ux  actaon  is  commenced  to  realise  the  claim  or  in  which  the 
d«m  may  be  realised  under  the  provisiomi  of  this  Act  and  a  cer- 
fT  "^"T^T'^^^  to  form  6  in  the  schedule  hereto  signed 
by  the  clerk  of  the  court  is  duly  filed  in  the  land  titles  offi^  of 

whiJlT^J  T*"*^°°  "*"*""*  ^^*"'°  "^  P^P*'^  ^  ««P~t  of 
Which  the  lien  is  claimed  is  situated.    1907,  c.  21,  s.  23, 

«  Provided  however  that  the  failure  to  file  such  claim  or  to  com- 
mence  such  action  within  the  time  mentioned  in  this  and  the"" 


SA8KAT0HEWAK  BEVI8KB  STATUTES  1909.        S85 

ceding  section  shall  not  defeirf  snch  lien  except  as  against  interven- 
ing parties  becoming  entitled  to  a  lien  or  charge  upon  such  land 
whose  claim  with  respect  to  said  land  is  registered  prior  to  the 
registration  of  such  lien  or  as  against  an  owner  in  respect 
of  pajTnents  made  in  good  faith  to  a  contractor  after  the  expiration 
of  said  period  of  thirty  days  before  any  cUim  of  lien  is  filed  or 
notice  thereof  given  to  the  owner." 

Wis'?**  "^'^  «»«»eDdment  was  added  by  chapter  38  of  Statutes  of 

This  amendment  does  not  create  a  priority  in  favor  of  inter- 
venmg  hens  for  work  not  performed  and  materials  not  furnished. 
St.  Pterrer.Bekert.  8  Suk.L.n.m.  23  T).L.n.59Z         ■ 

By  chapter  34  of  the  statutes  of  1917,  section  21,  the  following 
amendment  to  the  above  section  was  made :— 

^  21.  Section  23  of  the  Mechanics'  Lien  Act,  as  amended  by  s^ 
tion  4  of  chapter  38  of  the  statiites  of  1913,  is  further  amended  by 
inserting  between  the  words  « that "  and  « the  "  in  the  first  line  of 
the  proviso  the  words  "  claims  may  be  filed  and  actions  commenced 
after  the  fame  hereinbefore  limited  for  so  doing,  and  that" 
♦hof*  "("rte"*?."'  a  mechanics'  lien  should  be  registered  under 

f-      fJt""^'^   ^'  Begiotration  of  Assignment  of  Mechanic' 
Lten,  6  W.  W.  R.  1191.  '  "»w»c»t.ic» 

84.  When  •  lien  wUeh  hu  bm  dvly  Aled  skaU  saipiw  — 

Any  person  claiming  any  right,  titie  or  interest  in  and  to  any 
property  m  respect  of  which  any  claim  of  lien  is  filed  as  herein- 
before provided  may  at  any  time  after  thirty  days  have  expired 
since  the  filing  of  such  lien  require  the  registrar  to  notify  tiie  lien- 
holder  by  notice  in  writing  in  form  6  in  the  schedule  to  this  Act 
forwarded  by  registered  mail  to  the  address  for  service-of  the  said 
lienholder  that  unless  an  action  to  realise  such  claim  or  lien  in 
which  such  claim  may  be  realised  be  Institiited  and  a  certificate 
that  such  action  has  been  so  institiited,  which  certificate  shall  be  in 
form  6  of  the  schedule  hereto  and  signed  by  the  clerk  of  tiie  court 
m  which  such  action  is  so  institiited,  be  deposited  in  the  said  land 
titles  office  within  thirty  days  from  the  date  of  such  notice  that 
such  hen  shall  absolutely  cease  to  exist;  and  if  such  action  is  not 
so  instituted  and  the  certificate  aforesaid  so  filed  within  thirty 
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dv»  from  th«  date  of  the  muling  of  rach  ootioe  anch  Uen  ahdl 

thereupon  ab«>lQtel7  ceMe  to  exist  tnd  the  Ngistrar  sEsU  Tscate 

the  registration  thereof  nnless  prior  to  the  ezpirttion  of  the  said 

thirty  days  there  be  filed  in  the  said  land  titles  oflSce  an  order  of  a 

jndge  extending  the  time  for  instituting  such  action.  1907  c  21 
s.  84.  '    ' 

The  right,  title  or  interest  which  entitles  a  persou  lo  require 
the  registrar  to  send  out  the  notice  provided  for  by  this  section  is 
not  necessarily  a  regi<rti>red  one,  and  so  long  as  any  one  claiming 
a  right,  title  or  interest  in  the  property  in  question  requires  nim 
to  serre  the  notice  he  must  foUow  the  provisions  of  this  section. 
Be  Land  Titles  Act,  (1919)  1 W.  W.  B.  47. 

TRAN81U88I0N  or  LiXN. 

•  W.  Death  of  Ueaholder.— In  the  event  of  the  death  of  the 
lienholder  his  right  of  lien  shaU  pass  to  his  perscmal  representa- 
tives and  the  right  of  a  lienholder  may  be  assigned  by  any  instru- 
ment  in  writing.    1907,  c.  21,  s.  25. 

DitOHABOB  AND  YaOATINO  Lun. 

86.  Siiehaigt  of  liaa.— A  lien  may  be  discharged  by  a  receipt 
signed  by  the  claimant  or  his  agent  duly  authorised  in  writing 
acknowledging  payment,  and  verified  by  affidavit  and  filed  with  the 
r^trar;  such  receipt  sh  1'  be  numbered  and  entered  by  the  reg- 
istrar like  other  instruments  but  need  not  be  copied  in  any  book; 
the  fees  shall  be  the  same  as  for  r^tering  a  daim  of  lien, 

(2)  Seevrity  or  payment  into  eoart  and  Taeatisf  lien  thereon. 
— TJ^j^  application  the  court  or  judge  may  receive  security  or 
payment  into  court  in  lieu  of  the  amount  of  the  claim  and  may 
thereupon  vacate  the  filing  of  the  lien. 

(3)  YaeatiBg  filing  on  other  gronnds.— The  court  or  such 
judge  may  vacate  the  said  filing  upon  any  other  ground.  1907, 
c.  21,  s.  26. 
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*!.  ^"^v*  "**«^«'  "«»  1>"  l>een  AW  by  a  partnership,  even 
though  jt  be  trading  under  the  name  of  what  purports  to  be  an  in- 
corporated company,  the  registrar  is  justified  in  insisting  that  a 
discharge  of  the  lien  be  executed  by  all  the  partners,  or  rame  one 
duly  anthorued  on  their  behalf,  and  that  proof  be  given  him  of  the 
compoobon  of  the  partnership.  Re  Land  Titlu  Act,  Re  Mechanics' 
Lun  Act,  (1918)  1  W.  W.  B.  411. 

EfMCT  0»  TaMKO  SlCDBITT  ON  LUN. 

27.  Certaia  aots  not  to  prejndiee  rifht  to  eafone  lien.— The 
taking  of  any  security  for  or  the  acceptance  of  any  promissory  note 
for  or  the  taking  of  any  other  acknowledgment  of  the  claim  or  the 
giving  of  time  for  the  payment  of  the  claim  or  the  taking  of  any 
proceedings  for  the  recovery  of  the  claim  or  the  recovery  of  any 
personal  judgment  therefor  shall  not  merge,  waive,  pay,  satisfy, 
prejudice  or  destroy  any  lien  created  by  this  Act  unless  the  lien- 
holder  agrees  in  writing  that  it  shall  have  that  eifect.  1907  c. 
81,  s.  27. 


LOKHOLDBB   EktitLID  TO   ISTOBMATIOH  AND   IkbPKTIOK  09 

COKTBAOT. 

M.  LitnlioUm  to  be  entitled  to  iaforaiation  from  owner  m 
to  t«nu  of  oontmt^Any  lienholder  may  at  any  time  demand 
from  the  owner  or  his  agent  the  terms  of  the  contract  or  agree- 
nent  with  the  contractor  for  and  in  respect  of  which  the  work, 
services  or  materials  is  or  are  performed  or  furnished  or  placed 
and  if  OTch  owner  or  his  said  agent  shall  not  at  the  time  of  such 
demand  or  within  a  reasonable  time  thereafter  inform  the  person 
making  such  demand  of  the  terms  of  such  contract  or  agreement 
or  the  amount  due  and  unpaid  upon  such  contract  or  agreement 
or  shall  intentionally,  knowingly  or  falsely  state  the  terms  of  said 
contract  or  agreement  or  the  amount  due  or  unpaid  thereon  and 
if  the  person  claiming  the  lien  shaU  sustain  loss  by  reason  of  such 
refusal  or  neglect  or  false  statement  the  said  owner  shaU  be  liable 
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to  him  in  an  action  therefor  to  the  amount  of  such  loM.    1907  c 
81,  8.  28. 

POWIB  OF  COCBT  TO  OrdIE  InsPICTION. 

29.  Order  for  iiupwtioa  of  MBtraot  by  UtBhoMer— The  court 
or  a  judge  may  on  a  gummary  application  at  any  time,  before  or 
after  any  action  is  commenced  for  the  enforcement  of  such  lien 
make  an  order  for  the  owner  or  his  agent  to  produce  and  allow 
any  lienholder  to  inspect  any  such  contract  and  may  make  such  an 
order  as  to  the  costs  of  such  application  and  order  as  may  be  jut 
1907,  c.  81,  8.  29. 


Enfobcsiont  of  Lnirs,  Pboobdubb. 

».  Xode  of  TMUdBf  lieaa.— Notwithstanding  anything  con- 
tained in  The  Judicature  Act  and  The  District  Courts  Act  all 
actions  to  realise  under  a  lien  irrespective  of  the  amount  involTed 
or  that  the  title  to  land  is  called  in  question  shall  be  brought,  tried 
and  determined  in  tiie  district  court  in  the  same  manner  and  sub- 
ject to  tile  same  right  of  appeal  as  ordinary  actions  in  tiie  court 
1907,  c.  81,  8.  80. 

The  effect  of  this  section  is,  notwitiistanding  section  86  of  the 
District  Courts  Act,  to  confer  upon  the  judge  of  tiie  Diatrict  Court 
jurisdiction  to  fay  in  a  medianics'  lien  action  all  questions  of  titie 
necessary  for  the  determination  of  tiie  interest  of  the  owner  in  the 
land  upon  which  ih.  lienholder  has  his  lien,  and  this  includes  juris- 
diction to  determine  whether  or  not  a  mortgage  which  stands  on  the 
title  in  priorily  to  the  lien,  and  which,  being  a  charge  on  the  land 
covered  by  the  lien,  purports  to  cut  down  tiie  interest  whidi  tiie 
owner  would  otiierwise  have  tiierein,  is  a  valid  charge  theiecm. 
Canadian  Lumber  Yards.  Limited,  v.  Dunham,  (1920)  8  W  W  H 
1089;S3D.  L.  B.  674.  ' 

(The  following  amendments  were  added  to  this  section  by 
chapter  38  of  the  Statutes  of  1913.) 

80a.— IknhoMer's  partiti  to  action— It  shall  not  be  necessary 
to  make  any  lienholders  parties  defendant  to  the  acti<m,  but  all 
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lienbolden  lenred  with  the  notice  of  trial  thill  for  all  porpoeee  be 
deemed  parties  to  the  action. 

80h.  Votiee  to  li«Bh«Um.~The  party  setting  an  action  down 
for  trial  shaU  at  least  ten  days  before  the  opening  of  the  sitting  of 
the  court  at  which  the  action  is  to  be  tried  serre  notice  of  trial  in 
form  r  in  the  schedule  to  this  Act,  upon  all  Uenholders  who  have 
filed  their  claims  as  required  by  this  Act,  or  who  are  known  to 
hun;  rach  service  shall  be  personal,  unless  otherwise  directed  by  a 
judge,  who  may  direct  in  what  manner  the  notice  of  trial  may  be 
served. 

The  District  Court  has  exclusive  jurisdiction  over  mechanics' 
lien  cases.    ShuttelwoHh  t.  Stfftnour,  (1914)  7  Sask.  L.  H    74 
6  W.  W.  H.  1688,  89  W.  L.  B.  394.  ' 

SI.  Usnholder  joining  in  action.— Any  number  of  lienholders 
claiming  liens  on  the  same  property  may  join  in  an  action  and 
any  action  brought  by  a  Uenholder  shall  be  taken  to  be  brought  on 
behalf  of  all  other  lienholders  on  the  property  in  question.  1907 
c  81,  s.  31.  ' 

as.  Mai.— Upon  the  trial  of  any  action  to  realize  under  a  lien 
the  judge  shall  decide  all  questions  which  arise  therein  or  which 
are  necessary  to  be  tried  in  order  to  completely  dispose  of  the 
•ction  and  to  adjust  the  rights  and  liabUities  of  all  parties  con- 
cerned and  shaU  take  all  accounts,  make  aU  inquiries  and  give  aU 
directions  and  do  all  other  things  necessary  to  try  and  otherwise 
finally  dispose  of  the  action  and  of  all  matters,  questions  and  ac- 
counts arising  in  the  action  or  at  the  trial  and  to  adjust  the  rights, 
and  liabilities  of  and  give  all  necessary  relief  to  all  parties  con- 
cemed  and  shall  embody  all  results  in  the  judgment. 

(8)  Irtate  may  be  sold— The  judge  who  tries  the  action  may 
order  that  the  estate  or  interest  charged  with  the  lien  may  be  sold 
and  when  by  the  judgment  a  sale  is  directed  of  the  estate  or  inter- 
est charged  with  the  lien  the  judge  who  tries  the  action  may  direct 
the  sale  to  take  place  at  any  time  after  judgment,  allowing  how- 
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*nt  t  FMMiuble  tiat  for  admtidof  midnd.  wd  my  niki  lU 
Mctmrj  orden  f6r  the  oompletioii  of  tlu  m1«  and  imtiaa  the 
property  in  the  pnrehuer. 

(8)  Me  «f  aateridi^The  Jadge  who  triei  the  action  nuy 
tlM  direct  the  tale  of  any  materiaU  and  anthoriie  the  remoTal  of 
the  tame. 

(4)  lettiir  in  UenhoUen  who  hare  not  prored  their  «i-«-it 
at  trial— Any  Uenholder  who  hae  not  prored  hie  claim  at  the 
trial  of  an  action  to  enforce  a  lien  on  application  to  the  jndge  who 
tried  the  action  on  inch  terma  aa  to  coete  and  otherwiee  ae  may  be 
juet  may  be  let  in  to  prore  hie  claim  at  any  time  before  the  amount 
realiied  in  the  action  for  the  satiafaotion  of  liena  hu  been  diatri- 
bated  and  where  each  a  daim  ia  proved  and  allowed  the  jndge  ehall 
amend  the  judgment  ao  ae  to  indade  anch  daim  therein. 

(6)  Bepnt  where  aale  ia  heU.-When  a  tale  ia  held  the  jndge 
ehaU  direct  to  whom  the  moneya  in  oonrt  ihaU  be  paid  and  may 
add  to  the  daim  of  the  perton  oondncting  the  aale  hia  aetnal  dia- 
bnnementi  in  connection  therewith  and  where  anffident  to  latiafy 
the  judgment  and  coets  ia  not  realiaed  from  the  aale  b«  ahall  certify 
the  amount  of  the  defidency  and  the  namee  of  the  peraona  with 
their  amounta  who  are  entitled  to  recorer  the  tame  and  the  peraona 
bj  the  judgmenta  adjudged  to  pay  the  same;  and  audi  perMme 
ahaU  be  entiUed  to  enforce  the  aamr  bj  execution  or  otherwise  aa 
a  judgment  of  the  court    1907,  c.  81,  s.  82. 

♦..  T^Sa^!^?.  ^^  ^**'  ^  ^-  S-  1^0»'  «•  «3.  whidi  provides 
that,  subject  to  the  provisions  of  the  Act,  there  shaU  be  no  priority 
among  execution  creditors  is  applicable  where  land  is  sold  to  sa^ 
isfy  a  mecha-..a'  lien  and  there  is  a  surplus  paid  into  Court  and 
a  number  of  executions  have  been  registered  against  the  owner.  The 
section  IS  not  the  less  applicable  beo^use  other  medianics'  Uena  inter- 
vened between  the  first  and  later  executions,  if  the  daima  under  sudi 
.,  ,^t^  •bandoned.  Beaver  Lumber  Co.  v.  Quthee  Bank 
W.  B.  ml^  ".  ^'^'  ^'  '*"'  *«  °-  ^-  B-  ^^9.  0^918)  2  W 
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djtoBdn.  th.  Tdidity  rf  .  prior  morlg.g.  .tUckid  bj  Srii«. 
etoimant  in  •  oMeluuiiet'  lira  aetioB.    C«kuiiM  r^mi^Tvl^ 

brought  to  naUN  lira.  „.  respect  of  th.  «un«  property  .  judge 
nuy  on  the  .ppHction  of  ray  party  to  ray  one  of  .uch  .cti<iuS 
on  the  apphcttira  of  ray  other  per^n  intoreeted  conwlidtto  aU 
fo"  i»to  one  wtion  rad  m.y  gi«  the  conduct  of  the 
con«)lid.ted  action  to  ray  plaintiff  he  eeee  fit.    1907,  c.  81,  •.  83. 

««^*  ''n^  ""^^  "*  f»c««dlnf^-Any  HenhoHer  ra- 
tiflrfte  the  benefit  of  the  actira  may  apply  for  the  carriage  of  the 
Pwce^  rad  the  judge  may  thereupon  make  ra  order  giring 

rS  ?^  w"  ^  """^  *"  ^  proceeding,  rad  rach  iZ 
holder  AjU  for  aU  purpoee.  thereafter  be  the  plaintiff  in  the  «,. 
tion.    1907,  c.  SI,  a.  84. 

«.  0«*"«'«»wfaf,lMMr«ii4TM«ti>f  wfirtratlMiofUra.- 
Whwe  a  lien  la  di«sharged  or  racated  under  Notion  86  of  thi.  Act 
or  where  in  ra  action  judgmrat  i.  giyra  in  favor  of  or  againrt  a 

cUim  for  a  lira  in  addition  to  the  coat,  of  ra  action  the  judge  may 
aUow  a  reaMoable  amount  for  cort.  of  drawing  rad  filing  the  Uen 
or  for  Tacating  the  regiatration  of  the  Men.    1907,  c.  21,  m.  85. 

M.  Oaata  not  othandae  prvvidad  f«r.-The  coat,  of  rad  ind- 
dratal  to  aU  applicatione  rad  order,  made  under  thia  Act  rad  not 
ottierwue  provided  for  dull  be  in  the  diacretion  of  the  judge  to 
whom  the  appUcation  or  order  ia  made.    1907,  c.  81,  ..  86. 

«7.  Ponn  of  judgmrat  ia  favor  of  lieaholder.— All  judg- 
mrat. in  favor  of  Uenholder.  diaU  adjudge  that  the  peraon  or  per- 
aona  perMnaUy  liable  for  the  amount  of  the  judgment  ahall  pay 
any  deficiency  which  may  remain  after  ule  of  the  property  ad- 
judged to  be  aold  rad  whenever  on  a  aale  of  ray  property  to  realiae 
a  lira  under  thia  Act  .ufflcient  to  Mti.fy  the  judgment  rad  ooet.  i. 
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not  mliMd  tbtrtfrom  the  dtflekacjr  may  be  ncovmd  by  wun- 
tian  agaiiMt  the  property  of  raeh  pmon  or  pmou.    1W7,  c.  81, 

An  ordor  bjr  a  DWriet  Court  Judge  ■triking  oat  •  mortguw'i 
drfence  m  «  i^chtnict'  lien  mUoq  is  .  "  flniJ  ord«  "  froin%Sch 
M  appeal  can  be  taken.  Canadian  Lumbtr  YartU,  LimUtd.  v 
Dunham,  (1980)  i  W.  W.  R.  lOW.  ^^«»w,  v. 

li.  Kmul  JiigBttt  wh«  ekda  of  ikB  fallfc-Whenever' 
in  an  action  brought  under  the  proviiioni  of  thia  Act  any  claimant 
•haU  faU  for  any  reaMs  to  eetabliah  a  valid  lien  he  may  nererthe- 
Urn  ncorn  therein  a  perwrnal  judgment,  againit  any  party  or  jiartiea 
to  the  action  for  raeh  ram  or  ranu  aa  may  appear  to  be  due  to  him 
and  which  he  might  recover  in  an  action  on  contract  againet  snch 
pwty  or  partiea.    1907,  c  81,  a.  88. 

By  chapter  48  of  the  Statutea  of  1918,  a.  87  (8),  the  foUowing 
wetion  waa  added  after  aeetion  88:— 

88a.  TiM  for  tliBf  Mj  W  ntaiM^Where  in  thia  Act  a 
tune  u  limited  for  filing  a  document  or  taking  a  proceeding,  and 
through  accident,  miatake  or  inadTertenoe  the  time  thua  limited 
haa  been  aUowed  to  expire  without  aueh  document  being  filed  or 
proceeding  taken,  a  judge  may  nevertbeleaa,  upon  raeh  terma  aa 
may  aeem  jnat,  extend  the  time  ao  limited;  raeh  enlargement  to 
be  rabject  to  the  righta  of  third  peraona  accrued  by  reaaon  of  the 
faUve  or  omiaaion  to  file  the  document  or  take  the  proceeding 
witiiin  the  time  limited. 

FOBJIB. 

88.  iBMu.— The  forma  in  the  achedule  hereto  or  forma  aimi- 
Ur  thereto  or  to  the  like  effect  may  be  adopted  in  all  proceeding 
under  thia  Act    1907,  c.  81,  a.  89. 

LlBTS  FOB  iKPBOTBXBrT  0»  CRATTILa. 

40.  U9U  for  improTement  of  chattela,  eafordng .  —  Every 
mechanic  or  other  peraon  who  haa  beatowed  money  or  akill  and 
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mtrtiJ.«pon  ttj  cli.t«  « thing  to  th,  dt«tl<m  «d  lap»«. 

d»tt.l  or  thiag  f or  th.  Mnomit  or  th.  Triw  of  tb.  nwrnvTr  rS 

wwd.  ui  CM  the  MnoHiit  to  which  h.  U  «iititl«l  wauin.  onptid 

for  ttm  month,  .ft.,  th.  Mme  ought  to  h.T,  b^  paid,  hTS 
right  u.  addtboa  to  dl  oth„  ren^di-  p,^^^  bj  1^  to  ,di  Z 
d«tUl  or  ^ag  ia  „,pect  of  which  the  Hea  .xi^  oa  ginng  Z 
»^tt.  aoboe  by  .dverti««a«.t  ia  .  a«r.p.p.r  pabliiSdil  Z 
^ty  to  whkh  the  work  WM  doi«  or  in  CM,  tCTa^ 
P^  P-U-hod  to  mh  loedify  or  withto  t«,  aril- rf  th.  ^ 

•tobng  the  a«ne  of  the  perwa  indebted,  the  uaonnt  of  the  drtt 

rf  Ml.  «>d  the  a«^  of  the  auctioneer  «d  I«tvtog  .  lik,  aotiSrJ^ 
wn  Jag  at  the  re«dence  or  lot  kao-n  pUc.  of  iLideace  tfm 
^^^^  «  ^e  c-e  auy  be,  or  b,  auultog  thTZ^^ 
'Vrtered  letter  if  hi.  addreee  be  kaowa.  «™  17 

(«)  Such  ai«4«nic  or  other  penon  ditU  ^^ply  the  proceed,  of 
^^.  in  pajment  of  the  «aonat  due  to  S  LTtJe^  0I 
kU^g  «»d  Mle  aad  d»U  .poa  appUeatioa  pay  over  ^^ 
pl»  to  the  perwn  eatitled  thereto.    1W7.  c.  JlVii.  40. 
See  chapter  "  Lien,  oa  Personalty,"  an/«. 
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SCHEDULE. 
Tbt  foUowinf  k  tba  MiMdala  «!  foroM  nf tmd  to  la  tU«  Ad. 

fOBM  1. 

{Btetiam  17.) 

Cuau  ov  Lnv  loi  BiainiAnoir. 


A.  B.  (lUHM  of  ekimmt)  of  (Aon  aUt*  ntiime$  of  riaimmi) 
(^JO.ooaatigBooof  ftaftMf  WMMMuIrMUMiMo/MnfiMr)  uodor 
Tkt  MtiktmM  Lim  Aet  doino  t  lj«^  upon  tht  oiUto  of  {ktro 
$tut$  th*  MMM  mm!  Tuidme*  of  omn$r  of  tt«  2flii4  wfMii  »M«* 
M«  Imh  w  ofaMiMl)  in  tho  nndonnontkaod  land  in  nopoet  ol  tho 
foUowiog  woriK  (oonioo  or  iMtorialo)  that  it  to  mj  {Un  gin  m 
ikofi  diteripUom  of  (k$  Mritin  of  tho  wori  iomt  or  moioriak 
furmokod  omd  for  wkitk  iho  Uoh  i$  tMmoi)  yrhidt  voik  (or 
$orvio$)  WM  (  or  li  to  bo)  dono  (or  notorUb  won  fondAod)  lor 
(htrt  tMo  ih$  tumo  mi  r$$idttte$  of  tho  poroon  upon  whooo  erodit 
iho  work  it  dono  or  wofwioto  foniMotf)  on  or  boforo 
di^of 

Tho  omonnt  daisMd  aa  duo  (or  to  booomo  dM)  is  tiio  lam  of 

w 

Tho  following  ia  the  dooeriptioa  of  tho  land  to  bo  diargod 
{horo  M<  oKi  •  eeneiM  iMonjrfiM  offhtUmitoU  Amrfoi  tuft- 
eiont  for  iho  fmrpooo  of  rogi^roHtn). 

Datodat  this  day  of  II    . 


Bigmtwo  of  CUtmaiKt. 

^7  chapter  46  of  tiie  Statatao  of  191t-1918,  section  88,  this 
form  and  forms  8  and  8  ware  »™ftidtfl  by  •Aj^ing  }mm!^  tho 
words  "signature  of  daimsnt"  at  tho  fOot  of  each  of  said  forms 
the  words  "  address  for  sorTioe." 

By  chapter  88  of  the  Statutes  of  1918,  the  following  amendment 
was  made: — 

6.  Form  1  in  the  schedule  to  the  said  Act  is  amended  by  strik- 
ing out  all  the  words  in  the  first  paragrqA  after  tiie  word 
"daimed"  in  flio  ninth  line  and  inserting  tike  foUowing  in  place 
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.  unAfcmwwAM  unuo  wumm  1909. 
"n*  oQBtrMl  or  MrriM  wm  floanUtid  or  tht  kit 

hTfill!!,  w  "^  ^  '*  ^"  '"*  '^"''     ^'    ho  work  U  to 
bo  doM  00  or  Mort  tho  iu,  of  A.D. 

«»d  tho  Mmo  ttd  oddro.  .f  m  ^   k,.-  ..  'or  »h.u.  ^  work  wm 
dooo  w  Buterid  famiahed  it 


POBM  a. 
Oun»  OF  Lw  Ml  Wapw  »ph  Rjwmtaatow. 

w«  !»•»  w  elMm«({)  in  tho  andormentionod  load  in  r«nMet 
m«.t  «#  /!-.  5?*^  P«rf«n«d  thoiooa  whilo  in  tho  omplOT. 
Mont  of  (htn  tkOt  tkt  nam  md  ruidm^eo  at  flu  mmm  ImL 

•U«flr,d«IA,«^«uio.M)ono7bSS?tU       '^    J^ 

Tho  amount  daimed  M  dno  la  tho  nun  of  I 
Tfc.  lollop  i,  tha  daaerlptioii  of  tho  luid  to  bo  chiiwd  ( W. 
for  «*•  pufpoaa  •/  ftfw(ra<«oii).  ^^     ••V««w 

^*^**  thia  dayof  » 
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(8oo  note  to  proriosa  form.) 


B^g1lM^ur$  of  OUdmmU. 


FOBH  8. 
(Stetion  18.) 

OtAXM  Wa  HW  JOB  Wao«  W  fllTMAL  CLAUUirri. 

•ViMr  of  toirf  ,po,  »i6A  <**  K«.  i  aam$d)  in  the  undomaJ! 


5M         TH>  LAW  ov  moHAxioC  lom  nr  oivaoa. 

tkoed  had  in  mpwt  of  wagM  for  labor  pnfbnMd  iiwnon  vUk  in 
tlM  mjiapmak  of  <ft«r«  «M«  hmm  mi<  rmiimim  or  namm  m 
r9tid$ne$i  of  tmptoyon  of  M«  MMnrf  ptnont  aaiming  tko  Uon\. 
A.  ,B.  at   (rmdoitM)  §  lor  dayi' 

2-^-  -  •  for  d.yi.' 

•*•''•  *  f  for  doyi*  w-g^ 

The  following  ia  the  description  ot  the  land  to  be  charged  (km 
M<  out  a  coneiu  deteripUon  of  ikt  land  to  b»  ekurgtd  ntgieimt 
for  th$  purpot$  of  rffittrttion). 
.Dated  at  thia  day  of  19    . 


(Sn  note  to  Form  1,) 


8i§matuni  of  BooomI  OlaimanU. 


FOBM  4. 

(BtoUom  17.) 

ArrnuYa  YMMimvQ  Claim  iob  Bmutsation. 

I,  A.  B..  named  in  Hm  above  (or  annexed)  claim,  do  make  oath 
that  the  laid  claim  ia  tmo. 

(Or.  We,  A.  B.  and  C.  D.,  namod  in  the  above  (or  annexed) 
claim,  do  make  oath  and  each  for  himaelf  saya  that  the  aaid  claim 
io  far  aa  it  relates  to  him  ia  tme.) 

(Whtr«  affidavit  made  by  agtnt  or  atngnte  a  clause  mu$t  bo 
added  to  the  following  effect:  I  have  full  knowledge  of  the  facta 
aet  forth  in  the  above  (or  annexed)  claim.) 
Sworn  before  me  at 
in  the  Province  of  Saakatchewan 
thia  day  of  19    . 

(Or  the  aaid  A.  B.  and  C.  D. 
were  aeverally  awom  before  me 
*t  ,  in  the  Province  of 

Sadutdiewan,  thia 

day  of  19    .) 

(Or  the  aaid  A.  B.  wu  awom 

bafore  me  at  in  the 

Proriaoe  of  49aakatdiewan,   thia 

day  of  19    .) 
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To. 


Under  the  pioTiuoiu  of  MeHon  M  of  T%«  M$ehanie^  Lien  Aet 
I  hereby  notify  you  that  the  claim  of  lien  filed  by  you  on  the  day 
o'  19    ,igiBirtfliefDttofwlag  property  namely: 

•hall  abmltttely  ceaae  to  eziat  unleM  an  action  to  z«aliw  luch 
claim  of  lien  or  in  which  mch  daim  may  be  realiBed  be  instituted 
and  a  certificate  that  rach  action  has  been  so  institnted  (which 
cwtiflcate  shall  be  in  form  6  of  the  schedole  to  Tht  Maehanie^ 
Utn  Aet,  signed  by  the  clerk  of  the  court  in  which  such  action  is 
instituted)  be  deposited  in  the  land  titles  oflSce  for  the  r^tration 
^■*n<*  o'  within  thirty  days  flrom  the  date  of 

this  notice  or  witiiin  such  thirty  days  yon  IDe  with  me  an  order 
of  a  Judge  extending  the  time  for  institatbig  fuch  action. 

Dated  at  ttdi  day  of  is    . 


'<0m(iw. 


It)BM  f, 

(8«el¥m»8und»J^) 

In  the  District  Court  of  the  Judicial  District  of 
Between 


Piamtiff. 


Defendant. 

I  certify  that  tiie  above  named  plaintiff  has  commenced  an 
action  in  the  aboTo  court  to  enforce  against  tiie  fdlowing  land 
(deeeribing  it)  a  claim  of  medianics'  lien  for  $ 

Dated  this  day  <rf  19    . 


Clerk  of  the  Court. 
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^y^Mer  88  «f  the  Stotati.  Of  1918,  Am  foDowiiig  form  WM 
^7^^fonoi»iag  fonn  d«H  b.  fom  7  in  th.  Kfaadnle  to  the 

FOBM  7. 

KonoB  ov  KuAXb 

(^<lli«  cf  Court  md  Cmim.) 

thi.'^°jft?fa^.'***"'  wiU  b.  tried  .t  tiie  dttiiig.  of 

s'jir  •"  r^"-  winch's^  in  or  which  «i::L^ 

r^toMd  iMjUitie.  of  the  periOM  eiTwiriiig  before  thTLrtOT 

•UMcoimte  wiU  be  taken,  inqniriee  made,  direetione  giTen   ^ 
neceewiy  relief  given  to  aU  partiea.  ^^  *^     ' 

^d  further  tobinotice  that  if  jrou  do  not  appear  at  the  trid 
:^  Jf^^  tf  -ny  (or  yoor  defence.  Mwy),  Z  p^ 

of^  Wtt  of  the  proceeding.,  and  yonr  right.  di.poJ\.f  in 
iiJ^^JST^^  "?  *f^  ^«*^*  **  «*<«•  •  H-chanio*- 


hsp 
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AUndonment  of  contract,  effect  of,  on  lien,  389,  399 

Ditcontiniuuice  may  not  mean  abandonment,  76 

Statoa  of  new  contractor,  93 

Percentage  computed  in  caae  of,  95 

Of  work  by  contractor,  389,  399 
Acceptance  of  order,  equivalent  to  payment^  470 
Aooeaaorial  materials  not  included  in  lien  on  perwmalty,  808 
Accidental  destruction  of  chattel,  226 
Accounts,  how  taken  on  summary  judgment,  297 

Parties  entitled  to  notice  of  taking,  616 
Action,  to  enforce  lien  on  realty,  adding  lienholder  as  a  party,  297 

Amendment  of  bill  in,  effect  of,  494 

Appeal  in,  when  it  lies,  619 

B«gun  by  one  lienholder  suflSdent,  268 

Carriage  of  proceedings  in,  616 

Certificate  of  lis  pendeiu  to  be  registered,  496 
Mnst  be  filed  in  time,  296 

Commencement  of,  to  enforce  charge  on  percentage,  486 

Consolidation  of,  court  may  order,  618 

Costs  of,  681-688 

Court  in  which  to  be  brought,  606 

Defence  in,  time  for  delivering,  606. 

Deficiency,  judgment  to  be  awarded  for,  841 

Fees  of  court  in,  520 

For  partial  performance,  84 

Forms  of  proceedings  in,  266,  808,  846,  875,  411 . 
See  Forms. 

How  to  be  brought,  606 

Is  for  penalty  or  forfeiture,  278 

Judgment  in,  when  appealable,  619 

Judgment  in,  when  final,  620 
Jurisdiction  of  Divisional  Court  in,  620 

Jurisdiction  of  County  Court  Judge  in,  619 

Keeps  alive  other  liens,  610 

Lienholders  on  same  property  need  not  be  made  parties,  609 

Other  lienholders  may  attend  trial  of,  613-615 


MO 
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Aetifm'-Contimud, 

Other  Uenholdm  nuy  be  let  im  to  proTe  eUim.  «18 

Lu  p«H<Un$,  when  to  be  regiatered,  498 

jUterule,  sale  of,  may  be  onfeftd  in,  516 

Mortgagee,  prior,  againat,  606 

wtiee  to  action  against  prior  mortgagee,  606 

Premature  commencement  of,  14 

Time  for  bringing  action  against  prior  mortgagee.  606 

Pajmente  ont  of  court,  how  to  be  made  in,  688 

«jm^mm,t^^ow  that  hi.  right  of  action  U  complete,  498 

Bagistered  lien,  time  for,  496 

Sale  may  be  twdered  in,  616 

Statement  of  claim  in,  606 

Serrioe  of  statement  of  claim  in,  606 

To  enforce  lien  is  a  proceeding  t«  ^km.  88 

Trial  of,  616  -•  , «» 

Appointment  of  day  for  trial  of,  616 

Notice  of  trial  of,  616 

Premature  cwnmenoewent  ol,  14 

Procedure  at  trial  of,  616 

Bn^WMBtnta  of  certificate  of,  896 

Writ  of  summons  dispensed  with  in,  606 
Actions,  consolidation  of,  618 
Acts,  Mechanics'  Lien,  limitatioa  of  877 
AdTances  mj^^onwconnt  <rf  any  ciiTqranoe.  eflect  of  in  idation 

Affidarit,  agents  or  aMi^ees  rerifying  claim  by,  476 
Peramis  authorised  to  take,  477 
Must  distinguish  different  classes  of  daims,  118 
Pronng  claim  for  registration.  471 
Defects  in,  891 
SufBciency  of,  891 
Verifying  statement  of  claim,  476 
See  Forms. 
Agent,  act  of,  deemed  that  of  principal,  48, 18  876 
Agent,  affidavit  of  verificatiao  by,  478  ' 

Binding  principal,  146 
Discharge  of  lien  by,  489 
For  wife,  husband  acting  aa,  69,  60,  878 


unns. 
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Agwito,  del  onden,  rapplyiiig  iiwteriil%  ttm  Ut,  lOi,  sat 
Agnement,  to  wdye  lien  on  radty,  elMt  oi,  75, 4t6 

To  waire  lien  invalid  at  againet  peiaoni  not  partiea,  4t7 
To  waiTe  lien  nraat  be  rigned,  4S6 
Eflect  of  on  lien  al  third  party,  4M 
Alberta  Meefaanice'  Lien  Act,  tt8 
Alteration  of  building,  lioi  for,  488 

What  coartitntee,  487 
Ambiguity  of  former  sectiona,  commented  on,  6,  6,  7,  8 
Amendment  of  claim  material,  neoearitatee  re-regietration,  388 
Amendment  cannot  be  made  after  time  for  filing  expiree,  488 
Amendment  refuted  where  land  miadeaciibed,  878 
Amendment  of  lien,  ri^t  io,  894 
Amendment  of  pleading*,  8M 
Amendment  of  ttatntea,  effect  of,  49,  47,  48 
lamint  of  lien,  4S» 
Arbitration,  effect  of  agreement  for,  160 
Appealt  in  action  to  enfone  UeB,  819 
Appeal*,  limitation  of,  348 
Appropriation  of  payment*,  874 
Area  of  land  tubject  to  lien,  17 

Architect,  provinon*  respecting,  uider  <)iwhee  law,  884,  548 
Architect,  oertifieate  of  when  eeoditioB  precedent,  77,  88 

AcUon  against,  for  damages  eaanot  be  joined  with  lien  daim. 
90  ^^ 

Ardiitect,  certificate  of,  when  onaeeesMiy,  189 

Undue  influence  ef ,  78 
Assignment  of  lien  of,  895 

When  entitled  «»  lien,  70-78 

Proviuon  where  ardiKaet  reives  fiM  eerliieate  484 
Artiaan,  lien  of,  on  chattel*.    See  Lin  on  Anonaltr! 
Aa*«giiee  cf  Henholder,  afldcrft  of,  fer  nwistrction.  478 

Bights  of,  894,  478 

When  bound  by  agreement  to  waive  Hen,  486 
Assignrnrat  of  debt,  by  c<mtractor,  iHien  inralid,  484 

General,  for  benefit  of  creditors,  eflbct  of,  468 

Of  lien  of  architect,  895 

Of  lien  must  be  in  writing,  498 

Of  lien  of  Henholder,  465,  498 

Effect  of,  on  lien  on  chattel,  817 
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AMignmaat  of  Dfbt—ConiiHmi. 
Priority  of  litn  over,  464 
Sufficiency  of,  498 
Attaofament  of  debt,  effect  of,  on  lien  on  chattel,  817 

Priority  <rf  lien  on  retl^  oyer,  179,  181,  464 
Authority  of  owner,  for  work  on  chattel  eeeential,  801,  806 

May  be  implied  from  circnmitancee,  801 
Baflee,  delivery  of  chattel  to,  for  safe  cnetody,  doea  not  affect  lien, 

816,  888 
Bankruptcy  doea  net  affect  lien  on  chattel,  888 
Bankruptcy  of  owner  of  realty,  86  , 

Blaa  poarible,  doea  not  diwjualify  engineer,  87 
Bridge  lien  can  be  claimed  for  work  on,  488 
Britiah  Colombia  Mechanica'  lien  Ac^  869 
Boilder  had  no  lien  at  common  law,  .1 

Muat  notify  the  proprietor  of  the  immdvable,  of  oontraet.  under 
Quebec  law,  684  v 

Building,  church  ia  a,  aubject  to  lien,  48T 
Effect  of,  destruction  of,  78,  487 

Bailding,lien.forereotionof,  88,  84,  86  •  . 

lUlure  to  complete!,  87 

Lien  on,  apart  from  laiid,  83 

For  pubUc  or  charitable  nae  not  liable  to  lien,  61 

Municipal,  not  generally  liable  to  lien,  58 

Municipal,  in  Manitoba  liable  to  lien,  60 

When  peraonal  property,  84 
Burden  of  procedure  rests  on  plaintiff,  80,  88 
Borden  of  proof  rests  on  plaintiff^  77,  144 
Care  of  chattd,  lien  claimant  must  tdn  ordinary,  888 
Certificate  insufficiently  complying  with  Act,  888 

Cannot  be  set  aside,  whoi,  87 

Architect's  or  engineer's,  non-prodoction  of,  wh«i  eicaaed.  78 

Conclusive  character  of,  88  ^^ 

Of  li$  p»Hdmu,  when  to  be  registered,  498 

Architect's  or  engineer's,  when  condition  precedent,  76,  86 
88,  481,  466  ' 

B«gistration  of  extractor's  lien  after  last^  484 

Of  architect  no  estoppel,  166 
Charge  on  percentage,  duration  of,  466 

Extent  of,  467 


«08 

Ob»xt»  an  frnmiUgt—OoiUimti. 

8nb«ontnetor,  when  entitled  to,  457 
Tine  for  brining  mit  to  anforoe,  4<0 

Wage  mamn*  priority  on,  467 
Cliiwflotion  of  lien  clainumts,  28 
Complotion  of  building,  acceptanee  by  udiitKt,  tmmdadn  ovi- 

dnooof;488 
^•ttel  nmrtgige,  priority  of  lien  for  flxtnna  over,  67 
Chattels.    See  Lien  on  Penonalty. 
Church,  is  a  building  lal^ect  to  lies,  68 
(Xril  law  the  foundation  of  lien  »yatan,  8 

Prevailing  in  Holland,  4 
Claim  of  lien,  oompntation  of  time  for  filing.  186.  484 

Contents  of,  471 

Dtfeetiie^  held  miiBdent,  128 

Diicription  of  property  in,  476 

Effect  of  misnomer  of  owner  in,  36,  294,  476 

Name  <rf  xepnted  owner  in,  86,  294, 47S 

Vorifieation  of,  476 

When  against  several  adjacent  buildings,  119 

Wh«  time  begins  to  mn,  186,  484 

Whoi  to  be  registered,  484 
Coal  nuning  ie  not  "wodc"  in  r«q)ect  of  a  building  or  anprov*. 

OuUateral  secority,  effect  of  acceptaaoe  of,  on  lien,  801 

Comman  law,,  gave  no  Mm  on  realty,  1 

"  Completion,"  meaning  of,  7,  891 

CouqMdtioo  deed,  ezeention  of,  i^aaaes  lien,  817 

Compvtation  of  paroentag^  467 

Coiiditi<m  precedent  to  oiforcement  of  lioi,  Mdatae^  oartiiteate, 

Conditiomal  Sales  Act,  Obct  of,  127 

Consent  of  laasor  must  be  writtea  in  sons  caaaa,  136 

Consent  of  owner  essential  to  lien,  148 

•  Consent,"  what  is,  148 

Mere  knowledge  of  owner  not,  148 

Of  lessor,  in  writing,  neonsaiy  to  charge  fee  simple,  186 
Consolidation  of  actions,  court  may  order,  613 
Constitutionality  of  lagislation  respecting  railways,  84  . 


WM  LAW  ov  itwwoi*  umn  nr  o^aha. 

CoMtoietkm  of  litn  Acta,  gwwH  ,«|»  w  „ 
liMMohittetti  Art,  41 
Htv  T«»k  Art,  4t 

JjJij^T^nj*  «t.nd  nU..  of,  to  «SrS^ 

ProTkioMcmting  tho  right  to  a  lim  trf^y  tmtnwd-  Bi 
Ptotimm.  dediog  with  enforooarat  of  li«lhmU,^ 
•traod,  40  — ■"/  «»• 

ContrMt,  Moeptuce  of  iiBp«foet  pwionMiioo  ofL  4U 

AlModoniMnt  of,  oquivalwi  to  oomplrtiaD  in  «»«nti»>  tiao 
'or  mgirtMtkin,  76,  J89,  «»  — r«i^  «^ 

J2«««>if«i  fcgr  wrongfai  Mnuo  «|  voafc.  g<i 
Bimrt  of  ntin,  100 

HMlMod't,  i^en  bindiof  on  nife'i  aatma,  flo 
If  Mdaded,  no  liui  for  •obMooont  iJoik.  7ft 
laimutl,  91  ^^ 

iwfiiwrtrte  of  ptHormanet,  ofltrt  oL  80 
iBolQdii^  baiMap  ovmi  by  diflnwt  pvNoa.  t7« 
!«■  M  daiwiiBt  OB,  10  ' 

T  {nkildir  aagr  dHund  tenu  c<;  504 

lft«^-«*^  to  «.to.  .objortiM  lu.  i«q«ty  to  li«^  H 

2J*>f*Jl^?r^  <  'V  ««»l»oldM,  804 
w»Mrt  ^ropw  tmuBsiiw  of,  76 

rS!!.^!!t^?  <rf  t—  ci;  Bofciltty  for.  804 
J»w«^rf  bj  dMtrartioa  tt  ■rtlect.mS»7g 

SobttMtitl  perfomuiM  of,  8t,  88,  M 
To  tnuTo  KoB,  void,  480 
By  tnutoe  Innd*  tnirt  artrto,  If,  Ifg 
Woiver  of  tenag  of,  77 
Waiver  of  time  for  ptrfonmoioe,  tf 
Written,  omitrola  qwdllcatione,  88 
CoBtiartor,  Um  of  tti^  78,  4tl 
AbandoamMt  of  imk  by,  78 


A«ignee  <rf,  how  far  bond  bj  igneBMBt  to  w$An  Ika,  4tT 
Unnot  defeat  lien  of  nib-contnctor,  818 
I>bBuml  of,  76,  77,  78 
Had  BO  Bm  at  eMmasn  law,  1 
Bigbt  to  U«B,  78 

Material!  furnwhed  by,  exempt  from  ezecatiooi  470 
No  lien  for  dam^w,  76, 199 
Beapouibility,  where  fonadatioB  walk  eollapM^  M 
Beetrioti<m  <rf  lien,  to  amount  to^  489 
Sfteet  ol  pajmenta  to,  460 
P*y  roU  recdpted  when  to  be  poeted,  887 
Particnlaw  of  contract  when  to  be  filed  by,  604 
Performance  of  contract  by,  when  condition  precedent  to 
wooreiy,  84 

Perwnal  repreaentetiTe  of.  hew  far  bound,  by  agreement  to 
waive  lien,  486  -b™«ww  w 

Cannot  bind  iub^iontractor  if  not  a  party  to  agreement.  816 

OooUng,  no  ben  for,  878  """was  oio 

Corporation,  right  of  foreign  unlioenaed.  to  Uea.  816 

May  claim  lien,  480  ■ 

Property  of  municipal,  whoi 
Coeta,  appointment  of,  681 

Limit  of,  in  lien  aotioa.  681 

Meaning  of,  348  . 

Ot  action  to  enforce  lien.  881 

Of  regiftering  diedhaige  o<  Uan,  688 

Of  registering  lien,  recoveraUe  in  action,  688 

Owner,  ^^lan  liaide  to  pay.  898 

Payable  out  of  percentage  retained.  408 
Couwel  feea.  when  not  taxaUe,  848 

County  Court,  judgee  of,  may  make  rulea,  801 
Judges  of,  may  try  lien  aotioia,  618* 
General  powers  of,  618 
Jurisdiction  of,  616 

Cumulative  remedy,  lien  law  a,  46 

Credit,  effect  of  on  Ume  for  bringing  action  to  enforce  lien,  494 

Evidence  of,  from  entriM.  188  «>    «i,  »»• 

Pwiod  of,  to  be  alaiei  in  fefirtml  daim.  496 

Effect  of  not  stating  period  of,  48 f 


ipt,  49,  481 
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OmIm  of  tnd*  in  OuMidA  la  ralMiaa  to  iMMnl  U«.  Ml 

^'**^,  2f2L'"''  *~~* «»  Joinrf  with  ddato  Mf ora  lin. 
19T,  too  ^^ 

OoaNqMBtH  will  not  fhf  Ikn,  M 
Re  Um  for  mn^fflatrt^  igf 

"««idj*M,  e«  b*  NtdMd  Iqr  owb«  «fiiBit  nlN«itnoton^ 
^  Mmi  portpoMd  to  «wii«^  dd»  foe,  4«l 

Meli  iB  f  orair  MaOmai^  Um  Aiitt,  M 
BiiMt,  gfouMl  iot  vaootivf  nfiitntffla,  MS 

DrfndaBti,  vfao  dMdd  bo  aadiL  m 
DiAiiitioa  of  qouMB  hw  Un,  l 
T>rthiltioiii.    800  Words  OBd  FtewM. 

Ddi^  in  porfomoDoo  not  nooMMrih  teiMlL  M 
CMiaot  bo  Mt  off  tgaimt  liMboUoTn 

DmoUtion  ofWMIaf  mv  not  !*,•  Um.  4M 

I>>>«iptioii,  vkai  oQMtitBtM  nfloiiiMM.  4ff 
^     Drfooti  in,  vndor  Qooboe  Uiw,  US 

IXflealtko  ottndinf  iMidatkB  rMimiitin  U«u.  'T^  ^^  *" 
I«rt«io  ofB«r53Snr?3M^  *^  * 
By  tgmt,  SM 

Cooti  of  rt^-igtoriiig,  bow  bomau  811 
How  oftoeted,  4M 
Motion  fot,  poo 
B«Sirtntioo  of  Noeipt.  4M 
S«iirity  BMj  bo  n^pibod  on,  4M 
WmiiMj,  Mtion  br  ooniTMtor  for  wwmgfnl.  7« 

W«d«ri  rf  ooatrwrtor,  oBb^Mntnwtor  toiiia,  work,  if 
Dl«»i««l  of  oontmetor,  and  naonl  of  ^mTtS  TO 


'^Tt'r'^l 


DovOT,  wlMB  booad  bgr  Um,  54,  IHiM 

Dnin,  lin  lor  votk  tm,  418 

Dnia  j^ps,  Iks  lor  ligriBg,  IS 

PjruiBite  eooddmd  "mtterUIa,"  lis 

IhfcntBMit    BMAfltkn. 

iBfonnMBt  olUn  in  ptnondty,  tt7 

Bni^aiid  hM  bo  iMduuiici'  Ikn  Uw  oovoriog  iMltr,  t 

■qnitaU*  urigiuMiit,  otdar  UMmnttag  to,  ISS 

Bfoitiblo  wtete,  how  afleetid  I7  U«^  itS 

BqoitiM  auuMt  bo  iofokod  ia  ""■■♦"aim  Um  Ai^  41 

Imtov,  poiduMT  UBdor  dood  ImU  in,  nuqr  tabjoot  iatmol  to  li«i, 

lotoppd,  Aeto  wUefa  emto,  1S8, 1S9,  IM 
ApplkatioB  of  priadpte  oi^  ISO 
CortOotto  of  aidataet  ao^  78 
la  rdatioB  to  Ika  on  duittd,  ttO 
la  i«io  dooi  aot  pmwit  Ua,  188 
Of  ovBV.  isr,  ISO 

■vidmoo.  <rf  acwQr,  4^  S9, 878 

B!7  oBtiki^  188 

NoB-oonidttkB  of  oostnet,  88 

Of  iaoofpotattoa  of  mattriab  ia  boikUi^  UT 
BneotioB,  ofcet  of,  hrj  under,  oa  lita  on  duittol,  817 

UmhMiu  wKf  mtam  ebim  hj,  488 

Bneatioa,  Uoaholdw'o  ri^  to,  iftiMt  pffaaiT  diblor.  S84 
Hfttnial  ona^tid  ftaa,  470 

AXWIt  01 1MB,  IS-M 

ExtTH,  dtim  for,  racoToraU*  wbta,  187,  800 

■ztiaa,  whoa  lion  maj  not  bo  had  ftv,  800 

ftaB,  oitoat  of ,  eomod  b]r  lion,  IS 

Fmo  of  court  in  action  to  onforeo  lioao,  S80 

Foi  aiaqdo,  how  boaad,  in  oontraet  with  loMoo^  4B1 

Meet  of  imrtutaaooat  adiia  of,  177 
Feacoi^  lioi  cu  ho  elaimed  for  work  on,  488 
Ili%  propor^  dMtrojod  by,  U«n  attaehM  to  innuaaoo,  4S8 

BoMt  OB  oratraet,  79 

FInna,  lion  on  ohattel  not  lott  by  dii«>hitioa  of,  888 
Fixtnrea,  lin  for,  68, 1S8,  878 
Trada,140 
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Foreign  corporation  may  claim  lien,  23« 

Forms,  jadicial  references  to,  827 

Affidavit  of  owner  verifying  acco«nli  62  J 
Affidavit  verifying  claim  for  registration,  S29 

Judgment  in  lien  action,  531 

Lien-holder's  statement  of  account,  628 

Xobce  of  sale  of  chattels,  626 

Notice  of  trial  of  lien  action,  680 

Objection,  to,  should  not  prevail,  when  no  prejudice  260 

Precise  verbiage  not  essential  in,  479  *'"'J°°«*'  "«» 

Schedule  of,  to  Act,  627-633 

Foundation,  lien  for  work  done  on  a,  431 

J^i '5*^^  ""'Tf '*'"'* '"'wn  setting  up  hi.  title  168 
L^lir  ''  '*•*'''  "'""  Pro^^ToTnoltrJS 
Fraudulent  claim  of  excessive  lien,  effect  of,  16 

Future  acquired  property,  lien  on,  130 

Garnishment,  priority  of  Hen  over,  466  ' 

Grading  a  lot,  lien  for,  436 

Guardian  of  minor  cannot  create  lien  unless  authorised.  43fi 
Gunpowder  considered  as  "materials,"  116  ""•°™*^  *^* 
m^mg  materiids,  lien  includes  daim  for,  123 
High  Court,  enforcing  Men  in,  608. 

Husband  and  wife,  wife's  interest  when  bound  by  contract  ««. 
husband,  19,  69,  272  ^^     ^  contract  witt 

^en  may  be  asserted  by  husband  against  wife  19  8fl 
Husband  presumed  to  be  .geirt  <rf jSui«*     '     * 
Immoral  contracts,  91 

Improvements,  inside  of  building,  lien  for  18 
Improvements,  fixtures  considerS  as.  H 

107-109  "^^°«f'  ''^"^  °««-«y  <or  lien. 


<0» 

Inooiporttion  of  mteriab  when  not  neoeMuy  fop  lien.  107-109 
Infant  entitled  to  lien,  16,  «4  «»-.    wi  xuv 

Cinnot  rabject  his  proper^  to  lien,  54,  481, 489 
Infonnation,  lien-holders  may  demand  from  owner,  004 
IncumbraBoers,  how  made  parties  to  action,  616 

Notice  of  trial  to  be  served  on,  616 
Injunction  restraining  the  removal  of  materials,  470 
Instantaneous  seisin,  owner  having,  efEect  of  on  lien.  177 
Insurable  interest,  462 

Insurance,  proceeds  of  when  subject  to  lien,  246  468 
Interest,  an  incident  of  the  principal  sum,  payable  under  the  lien 
613  _,  ' 

Interest  of  owner,  129  , 

Interpleader,  246 

Interpretation  Acts,  effect  of,  46  ^ 

Interpretation  of  words.— See  Words  and  Phrases 
Judgment  against  contractor  not  conclusive  upon  owner.  616 
Judgment,  priority  of,  179 
Judgment  under  Woodmen's  Lien  Act  prevents  judgment  under 

mechamcs'  lien  proceedings,  166  > 

Judgment,  personal,  may  be  recovered,  524 
Jurisdiction,  service  of  statement  of  claim  out  of,  606 
Jurisdiction,  service  of  writ  out  of,  606 
Jurisdiction,  court  has  no,  to  wiforce  lien  out  of  territorial.  29 
Jurisdiction  of  Oounty  and  Division  Courts.  519 
Of  Master,  618 
Of  Court  of  Appeal,  680 
Is  British  Columbia,  297 
King,  goods  of  the,  not  subject  to  lien  226 
Knowledge  of  the  owner  that  the  work  is  being  done  is  insufficient 
to  create  lien,  74  --«-«it. 

ImbenT,  definitira  of,  270 
Lien  of,  423, 428 

Employed  in  clearing  land  for  cultivation  not  entitled  to  lien. 
•74,  673 

Land  set  apart  for  educational  purposes  may  not  be  subject  to 

lien,  61 
Land,  extent  of,  bound  by  lien,  14,  476 

Precision  required  under  Quebec  law  in  describing.  685 

Lien  IS  an  interest  in,  11 

MX.,  aoif 


■^ 


<10         -«n  lAw  Of  mimtwui^  umn  nr  oavaba. 
jABdloid,  intuMfea^  itei  not  baond  ly  liM,  4M 

L^  MrvioM,  M  U«  for,  «9 

.    I^MOT,  intuMt  ol^  how  boand  OB  eoM^not  fitb  kiH^  1S8) 
Lmmo  My  onlij^jt  pw|p«r^  to  li«^  U 

hmbtiimt,  any  nu^Nr  augr  join  in  aeiioB,  610 
Aotio&by.toboief  benafikofottwriflO  / 

Biud«i  ii  on,  to  Abw  debt  80,  M,  7^  144 
Bfaet  of  agtaiBMBt  to  WW  Kco,  410 

f        AMigl^nalt  fagr,  488  , 

Bigbt  of,  u  agiuut  attMfaing  enditor,  466, 498 
Attioduice  of,  tt  trial,  6ir 

■  ClMiiMtion  d;  610 

DMjh  <rf,  ^  of  i«««»l  wprMtttrth«^  48i 
^M  of  trial  to  bo  anvod  OB,  600 

0«:^]B^  bo  Nfakod  t A  gm  iafoffMiikin  to^  MC 

Kfl^  to  inqMotowaw^  onntnet,  006 
Bi|hti  of  TOfiat^Nd,  610 
To  be  ^irmnad  jmrrhaanii,  488 
May  bo  l«i  lb  to  pcofo  data  at  tiU,  617 
Fomt  of  jndgMut  in  favor  of,  681 
Ctai«  ofk«  fndnBtJal  dhte^  4U 
Mmj  tmmt  Ii«  npon  tiie  Inffiiid  ^alaa 
tiaet  ia  novor  oairiod  OB^  ISO,  l» 
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CflUnMi^  nmrt  tab  ccro  of  dMM«  >H  IM 
OoBtiBiiM  iftee  ofadmat  ia  smwiad  br 

'  IHiitiiHilMKidMHii,  tM 

S!**^  «<  ?*»•  iHwnitad  by  fmad.  ttS 
QnnmniiMuil  0^  MT  / 

BHMitiala  4f,  M6 
Biietoloati^QnLSfO 
KriataMB  odar  «y  1MM04 
BrtBBto^804    • 
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'      AooMMiAl  mainiali  aot  inchidid  ia,  IM 

HovlMt^SM 

Orii^iialfy  g«„  aa  right  to  idl  Bhit«,  104 
ApplieatiMi  of  imoatdt  of  Mb,  5M 

Ovott  of  ohaitd  wut  tatboriM  work,  MM 
Bigltl  of  ovosr  of  efanttel,  SM 
Bii^ti  of  third  potMB  aider,  SM 
Not  loit  faj  diaaoliitioii  of  pirtB«riik),  tM 
Kot  hMt  1^  Stetate  of  TimiHrimf,  SU 
Not  dtttrqnd  lij  anUquidatad  doiai.  Mi.  Ma 
]%boh»tl7«tonid,fM    "~™»*^'" 
PMrtinOtr,  801 
PMtnnoii  oHoitial  to^  S06 
NotiM  of  Ml*  to  bt  giwv  &M 
li«  OB  ptMOMWy,  ellKt  of  tikJiig  Menritr  on.  »15 
B«Mt«rfteDdw,«l»  /«•,•*• 

Airtfaorify  of  omn-,  for  wort:,  kapUad,  tee 

(Mr  »wk  of  Affl  win  giw^  ttt^ 

^i^  <rf  Mb  gfven  udiot>,  8t6 
Wkiiwr  of,  SIS 

JbatMMM  vhudi  MO  not  witnr  of,  %U,  f  M.  tie 
Not  ifttaohthit  or  Miigmhio,  J17 
lien  ott  Movabto  pn9«^  is  QMb^  S^ 

IMD on  iMlty •  divgevpon the «hole mlty, M,  U 

AetioB  to  enlone  legietend.  tiM  ler>  408 
A«»MMent  to  i^iii  efcet  ^  4lf  , 

•Ayniwiil  4»iMife^  MfMtht  Honed,  4t7 
Awnwt^ierirUahitit^  lit  dftiaHd,  iit 
AzieM  froB  «aBtnMfi«r.iiMet  di^ift  10 
Hietoij  of  legfUatioB  idetiag  toTo 
ItnhMerMtklmd.lt  \ 
Arddteo^  irfatt  tBtitled  to^  70 
Mjet  o|f  dMtnictfan  of  hi^dfajj.  W,  in 
CleiMs  of  litB  lor  ngfittatioB,  488 
CkMmmifiwineat  of,  481 
Chancteri^tite  of,  4fif 
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THB  I^W  or  XMHAKlCt*  LOWB  XS  OAVAOA. 

Lwn  on  Beal|gr— Coii<mi««({. 

Defect!  in  cUin  for  ngiatr«tion,  26S,  291,  SM 
Pmr  materUU  befoi«  mortgage  mon^  ia  advanoed,  167, 171 
CUiaeaof,  29 
Of  wagMantar,  102 
•   Por  work  done  on  diierent  Ibte,  without  apportionnenL  unen- 
forceable, 18,  19,  20,  276,  277 
Extent  of  contractor's,  78 
Contmencement  of,  10 
Content!  of  claim  of,  for  registration,  471 
Cort  of  registering  recoverabla,  ttl 
CkMt  of  dischidrge,  how  borne,  621 
Efl^  of  giving  credit  on,  490-497 
V      Date  at  wU(^  it  commences,  10 

Eifect  of  death  of  person  entitled  to,  10 

Distingaished  from  vendor's  lien,  l9 

Discharge,  how  effected,  499 

Does  not  create  an  estate  in  the  realty,  10 

Duration  (A,  495 

Equitable  estate,  how  afEected,  451 

Equity  how  invoked  in  ccuutruir  ^  right  to,  41, 48 
Estate  or  interest  charged  by,  10 
Extent  of  land  subject  to,  16-18 
How  it  arises,  10 

Is  against  the  land,  not  the  person,  899 
Has  priority  over  mortgage  to  extent  of  increased  value,  183 
Effect  of  imperfect  perfmtoaaee  of  contraet  on,  80,  84 
For  gradii^,  16 
For  fixtures,  63 

For  hauling  materials  to  land,  1S8 
,    Improvements  outside  of  the  building  may  be  subject  to,  13 
Land  Titles  Act  cannot  over-ride  Mechanics'  lien  Aoi^  174 
May  be  claimed  on  materials  not  incorporated  in  the  building, 
113-120 

Increased  filing  value,  lien  on,  186 

Instalments,  when  contractor  may  recover,  240 

Instantaneous  seisin,  effect  of,  177 

Insurable,  452 

Of  wife  for  contract  of  husband,  22,  67  ' 

Insurance  money,  when  bound  by,  462 

Is  a  statutory  right,  1 
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Lien  on  Betlty— OonMiMMd. 

Bemedy  u  camukthe,  80  ,. 

Laborer  when  entitled  to,  87S-87S 

LMMhold  liable  to,  11,  8fi 

Limited  to  amount  dne  by  owner,  489 

Limit  of  amount  of,  489 

Leiiw'a  intereet  whni  bound  by,  129-140 

No  lien  for  nnliqoidated  damages,  197 

No  lien  for  boring  for  oil,  888 

Minor  may  acqoire,  1«,  54 

Public  buildinga  exempt  from,  60 

Only  owner's  interest  in  land  bound  by,  4S1 

Dominion  railways  exempt  from,  54 

Assignees  of  ownw,  bow  far  boun^  895, 487, 478 

No  lien  for  clearing  land,  875 

Nature  and  scope  of,  10 

No  lien  upon  one  fmpwij  for  work  on  another.  18 
Of  contnKjtor,  78  ,  . 

Of  sub-contractOT,  98 
Trust  estate  may  be  subject  to,  18, 189 
Ptnon  entitled  te,  81 

^e-onption,  right  of,  m^  be  bound  by,  138, 871 
PayBMDts  made  to  dtfe^  the  lien  void,  456         / 
Property  affected  by,  not  co  be  ttmmei,  470 
Prwrity  ♦rer  assigmasnts,  attachments,  etc.,  464 
Bailway  lands  not  sul^jed;  to^  54 
Whether  discharged  by  destruction  of  building,  78»  487 
Registration  of,  annulling,  499 
Begistty  Act,  how  it  affects,  478 
Bdates  bade  to  commencement  of  worl^  18 
Separate  buildings  on  sanw  lot,  878 
ehib-eontnetors  entitled  to^  88 
Mode  of  realising,  505 
Takes  elset  tnm  what  tnsM^  18 

Takes  ftimity  over  ineun^naoes  net  iwoided  wheo  wMk  was 
b^fun,  18,  167 

XTuegtsterad,  time  Aw  enfonaag,  488 

For  wages,  dences  to  defeat,  void,  467 

Wwk  done  partly  on  land  «l  owner  and  partly  on  land  el 

stranger,  80 
Work,  performance  of,  requisite  to  right  of,  77 
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.    X^P«u{m«>o«rtificat«ofwh«ntobexigittend,M9 
Signed  and  Tsriflad  tot  ngittimiyoiL  493 
liqaidator,  tUtnt  of,  182 
Local  judge,  jnrudiction  of,  88< 
I^miiiaiui  oodo  baaed  on  dvil  law,  S 
lUaiii^  Macbanice'  Lien  Act,  816 

Married  Woman,  intereet  of,  when  bound  ly  oontract  of  Imaband. 
19,  59-68,  878  ^- 

Lien  on  property  of,  19,  69-68,  878 

Hnaband  presumed  to  be  agent  of,  69, 168 
Maryland  enacted  flrrt  ttatnte  revpecting  liens.  4 
*  Materul »  defined,  187 
Materials,  oommencement  of  lien  for,  106 

Cost  (rf,  as  distingoished  for  work  done,  most  be  stated  nnder 
Quebec  law,  648  h 

Definition  of,  106,  470 

D««troyed  in  the  using,  lien  may  be  daimed  for,  116 

Famished  for  wrong  property,  26 

Lien  for,  indudes  hauling,  188 

When  exempt  from  execution,  470 

No  li«i  for,  where  cannot  be  distingniahed  from  other  dain. 

119  ' 

iwoiporttion  of,  in  building,  how  for  necessary,  107-114 

Not  in«^orated  in  building,  Uen  may  be  daimed  for,  107 
Must  be  contemplated  for  particular  property,  107-114 

No  hen  if  debt  ceases  to  be  for,  107 
Parties  must  intend  to  use,  110 

When  treated  as  "used,"  186 

Bemoval  of,  forbidden,  470 

Bented  artidea  are  not,  128 

Sidewalka,  liaa  for,  IOC  ^ 

No  lien  unless  good  snpidied  for  partiealar  bnflding,  107-114 

Sale  of,  may  be  ordered  in  action,  616 

Suppljing  in  manufactured  form,  no  lien  for  labor,  106 

Duttoctlon  between  a  furnisher  oi;  and  a  workman.  und« 
Quebec  law,  640  ^^      **" 

Notice  to  be  given  by  supplier  of,  under  Qoebae  law,  648 
Materialman,  lien  of,  106 


Medittdc^  right  of,  to  lkn.~See  Liens  oo  P«r«malty,  Lhna 
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UioM  nibJMt  to  macbaiiici'  lieu,  487  / 

MiMTtl  elaim  option,  may  be  rabject  to  lien.  187 
Uiaort  entitled  to  li«a,  16,  fi4 

Cannot  nibjeet  their  propertj  to  Uen,  64,  431,  489 
MtaiepieMntation  will  operate  i.  eetoppel  of  owner,  168 
Mifltake  in  daim,  efTect  of,  476-480 
Mietake,  effect  of  erecting  baUding  on  wrong  lot,  86 
Mortgage  for  money  to  be  advanced  for  building  pnrpoeee,  priori^ 

Mortgage,  chattel,  priority  of,  176 

SBbwqiient  to  lien,  bat  given  to  p.y  off  prior  incmnbrance,  167 
Fnor  ben  ranlu  m  pnonty  to,  for  inoreawd  vilne  of  land,  167, 

JBonaJfe.  of,  not  dealt  with  in  proceedinge  to  enforce  lien,  474 

May  to  made  before  commencement  of  work  and  not  he  ■ 

pnor,  446  -vi,  n,  ■ 

SttUeqnent,  takea  priority  over  nnnigirtered  lien,  447 

Mortgagee,  pnor,  pnoritiee  of  lienholdere  i««inrt,  448 
May  be  estopped  by  conduct,  160 

Partiee  to  action  to  enforce  lien  against,  606 

Time  for  bringing  action  against,  498 

Bight  of  lienholdera  as  against  snbaeqnent,  167 

°^'4«^  **  P""**^^  '"  ^^  •IP'inrt  iBcreaaed 

Mortgagor  is  "owner  "  until  foredoenre,  189 

Muniopal  coloration,  property  of,  whetiier  liable  to  lien.  864 

Munifflpalbmldings  in  Manitoba  subject  to  li«M.  80 

S0W  Brunswick  Medianics'  Lien  Act,  849 

Newfoundland  legislation,  87 

New  Y9rk  Lien  Act,  how  construed,  48 

Note,  tOing  promissory,  when  waiver  of  lien,  160 

c^tXm!Si  "'^  ''°  **'*'  ^P'  ^^^^  ^  ^ 

Notice  of  Uen,  effect  of,  no  prior  registration,  178 
Imperfect,  when  suffident,  478 

Jr  person  d«ming  a  Uen,  effect  of  on  payments,  461 
On  sale  of  chattel,  686  *-  '  >  »"* 

By  wwkman,  omission  to  give,  in,material  under  Quebec  law. 
Sub-contiraetor  to  give,  463 
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Notioe  of  Lka— ConMmiMi. 

SnfBdency  of  notloa  ol  lioi,  471 

Which  workouui  mnit  givt  in  Qwbce,  54f 
^terio  Lien  Act,  hiHoricd  dn«lopmnit  of,  S 
Oniu  of  prariof  inenaMd  valve,  on  daiBtnt.  167 
Own  nuj  thift,  8«,  178 

Option,  ertete  of  the  holder  of  an,  mv  be  eubject  to  li«,  ITS 
Origin  of  lien  on  land,  2 

Origin  of  lien  on  chattel*,  l 

Oreipajment  to  oontractor,  888 

Owner  of  chattel,  ri^te  of,  884 

May  inqtect  property,  884 

Anthori^  of,  for  work,  implied  from  circnmataneee.  818 
Owner  of  realty,  deflnitiw)  of,  189,  -JUk, 

Accepting  work,  84 

Bigbt  of,  to  information,  18 

How  far  bound  by  lien,  445 

Conaent  of,  when  neoeiaary,  180 

May  be  required  to  gire  information  to  lienh^dw.  804 

Eitoppel  of,  107 

Infant  a.,  cannot  robject  property  to  lien,  84, 481, 488 
Indndea  railway  oompany,  54  ->     -> 

InetantaaeoTU  aeinn  of,  187 
Intereat  of,  189 
■  Extent  of  liability  of,  17 
Beeomea  a  tmatee  of  atatatoiy  fond,  18 
Married  woman,  19,  59.  878 
Mere  knowledge  of  work  will  not  create  lien  againat  hia  inter- 

EfTect  of  paymenta  by,  to  octttractor,  460 

To  anb-e<Hitraote/,  460 
Percentage  of  price  to  be  retained  by,  456    - 
Betention  of  percentage,  ^low  far  oMtpnleoiy,  468 

rated *84°*  P*«^«»  »>»««  contract  imperfectly  exe- 

Partnerahip,  effect  of,  69 

Privity  of,  contract,  neoeaaary,  446 

Occupation  of  pwimiaea  by,  ia  not  acceptance  of  work,  84 
When  aet-off  may  not  be  aet  up  by,  887 

Tmatee  aa,  18, 139 


Owner  of  Bmhj—Oontimmti. 

Work  miut  bt  dont  at  hia  reqaett,  440 
Vtnd«e  in  pMMMion  under  contriKJt  to  porchMe  u  187 
Ownen  of  reel  eiUte  formerly  epprehauire  of  effect  of  Lien  Act  8 
Ptrticulare,  ralBciency  of,  471  «•«:»,  o 

Pertiet  in  lien  raiti,  adding,  506 
Auigneea,  894,  471 
Defendant!,  506 
Plaintiff!,  506 

Hoaband  and  wife,  19,  59,  278 
Righti  of,  condaded  by  decree,  80 
Liable,  moat  be  before  court  to  d'^rmine  amount  due.  458 
Partner,  powen  of ,  68,  88  ' 

Ptrtnerriiip,  lien  on  chattela  not  loet  by  diaK>lntion  of.  88 
i'ayment  to  contractor,  validity  of,  460 
Made  to  defeat  lioi,  void,  467 
Premature,  not  protected,  461 
By  owner,  Talidi^  of,  457 
Definition  of,  460 

Acceptance  of  order,  equivalent  to,  470 
Into  court  by  owner,  eftect  of,  518 
Out  of  court,  how  to  be  made  in  action,  688 
To  aub-oontractor,  validily  of,  460 
PV-roU  receipted  to  be  poated  on  work,  887 
Pay-roll  or  sheet,"  meaning  of,  887 
Beceipted  for  woodman's  wages,  887 
I^BBprlvania  one  of  the  first  Statea  to  introduce  lien  law  4 

Act,  scope  of,  14  ' 

Percmtag*  to  be  retained,  sub-contractor's  rights  in,  890 
To  be  retained,  wag»«amen'  rights  in,  467 
To  be  retained  on  amount  actually  earned,  457 
Must  be  retained  for  period  ofthirty  days,  456 

"JSrS'S?  "**'*  "*"  '^^^^  percentage  does  so  at  hit 
How  computed,  458 
Perf OTmance  of  contract,  excuses  for  abandonment,  86 
Effect  of  taking  possession,  86 
Mechanic  prevented  from,  without  his  fault  85 
Substantial,  83 
Trivial  imperfection  of  no  effect,  88 
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«r  ^  •^mineiit  to  wdvt  liw. 

Of  decMMd  liralioldcr  enUtled  to  Ii«a  4M 

PlMding,  objection  u  to  nonM!oinpli«ace  niMt  bt  allwid  in.  im 

Of  chattel  eMential  to  lien,  206       ^^ 

Exduiive,  not  ewential,  207 

Ma<t  be  lawful,  S06 

Muit  be  uninterrupted,  906 

Actual  and  conatruetire,  808 

Involuntory  -urrender  of,  doea  not  affec*.  lien,  S06 

H^wning  of,  will  not  rerire  lien.  «li 

What  ia  raflkient,  «07 

^°?JJ.?*r-"'S"''  •*  chargaaM.  with  a  li«,,  188 
Powder,  lien  for,  llfi  ' 

Preemption,  right  to,  may  be  bound  by  li«,  ayi 

Pnce  to  be  paid  by  owner;  charge  on,  456   ' 

Ketention  of  percentage  authoriied.  456 
Pnontie.  u  between  mechanice'  lienaTw? 

Order  of,  under  Quebec  law,  548 

How  affected  b"  notice,  461 
Privilege,  duration  of,  in  Quebec,  544 

Order  of  claim,  of,  under  Quebec  Uw,  561 

Special,  of  a  maaon  under  Quebec  law,  589 

In  W  «^;.pplier  of  matorial.  under  Quebec  Uw.  lap... 

Pioc^'^  to  «fn*!!J  r '  **'^*'  "'  P^"**y  •''  ""der  Qudnw  Uw  S4S 
procedure  to  enforce  hen  on  paraaultr  99?  ■»•••«»  «w,b» 

Jrowdure  to  enforce  lien  on  realty,  610 
Jrowejing  »n  rem,  lien  i.  in  the  nature  of,  94 
P«>«edingB,  carriage  of,  516 
Profits,  no  lien  for  Iom  of,  199 

Effect  of,  on  daun  in  Quebec,  646 

Property  subject  to  lien,  area  of  60 
'  Buildings,  60  ' 
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Property  Sobjwt  to  Un—Contiinud. 
FixtarM,  6S 
Miiiw,4S7 
PnUk,50 

Pnblie  property  enapt,  M 

Pwnpiiig  water,  eUim  lor,  allowwl,  its 

P^Kbun,  whm  put  of  mon^  anpdd,  deraMd  mortnmr  IM 

Quantum  m^ruU,  wh«>  li«  dlow«i  to,  mTSS  S»^'  "* 

Wo  cUim  M  on  a,  wlmv  contrMt  entire.  79 
Quebec  Act  of  1774.  proTUioni  of,  3 
QoebM  Uw,  684 
^•^^y  comjmaj,  Uen  on  Undi  of,  64, 68,  69 

ftghto  of  boilder  of,  under  Quebec  Uw,  686 

I>onumon,  how  far  aflMted  1^,  64 

Deecription  of  land*  of,  for  ngiatratioD,  476 

How  far  Ontario  Uen  Act  appliaa  to,  64 

i*.*«    «     i!*^." ^•*^*^"°  «* "•*»"'" ^  Manitoba.  816 

Jatificationl»ywife,ofactofh«band,69-61  "^  "• 

wceipt  on  diacliaige  of  Uen,  499 

fieceiver,  effect  of  appointment  of,  184 

Begirtration  of  lien  neceeuiy  to  keep  it  aliye,  11,  u,  868 

Pnor,  effect  of  aa  againat  lien,  74  ^     >  "'  »•• 

Coata  of,  recoTerable,  681 

Claim  may  be  regiatowd  by  aaaignee,  471 
.    J'ucharge  of ,  order  for,  whan  mad^  499 

Claim  for,  may  include  any  number  of  piopertiea.  478 

^meto^  not  prolonged  by  aupplying  triflaTy 
I>»penied  with,  when,  4R« 

IJoty  of  regiatrar  on,  488 

ElfBct  of  omiuion  of  duty  of  regiebrar.  488 

I^  for,  488  «»«,«» 

Begiatiy  Act,  application  ot,  173 
Time  for,  of  rab^ntracton,  496 
Informalitiea  in,  not  to  inyalidate.  478 
Manner  of,  488 
■  When  made  in  land  titles  <tf5ce,  471 
l^fectve  doKription  in,  under  Quebec  law,  836 
Time  for,  488 
Vacating,  on  giring  security,  499 


•18 


no 


THH  LAW  0»  JOOHANIOfl'  UUrg  IN  OANADA. 


He:. 


I 


Begiatetion  of  Lien— Cof^MMiMi. 

Of  lien  for  wages,  488 

Of  privilege  of  bnilders,  under  Quebec  law,  565 

Of  lis  pendma  when  necessary,  495 

Of  contractor's  lien,  after  last  certificate,  484 

Of  land  in  different  divisions,  472 

Of  a  builder's  lien,  under  Quebec  law,  time  limited  for.  589 

Purpose  of,  18 

Effect  of  notice  on  prior,  488 
Begifltry  Act,  how  lien  proceedings  may  be  affected  by,  472 
Remedial  legislation,  Lien  Act  is,  86 
Bemedy  cumulative,  a  mechanics'  lien  is  a,  45 
Bentals,  loss,  of  probable,  claim  for,  197  j, 
Bepairs,  lien  for,  428 

Bepeal  of  lien  law,  construction  of  repealing  Acts,  46 
Bepresentation  and  warrant,  distinction  between,'  80 
Beplevin,  effect  of,  on  lien,  218 

Beport  <m  sale  of  land  to  be  made  by  judge  or  officer,  618 
Bcsidence,  sufficient  description  of,  828 
Betrospective  effect.  Mechanics'  Lien  Acts  to  have  no,  46 
Bules  of  practice  and  procedure  must  be  applied,  609 
Bunning  account,  principles  applicable  to,  186  ' 
Sale  of  chattels,  right  given  by  the  Act,  201 
Of  land,  court  may  order,  617 
Of  materials  may  be  ordered,  517 
Beport  on  sale  of  land,  618 
Iffotice  of,  of  chattels,  526 

Of  immovable-  by  proprietor  cannot   affect  privilege  under 
Quebec  law,  649 
School-houses  subject  to  lien,  60,  68 
Security,  effect  of  taking,  on  lien  on  land,  601 

Effect  of  taking,  on  lien  on  chattels,  214 

Other,  if  looked  io,  destroys  lien  on  chattels,  214 

Vacating  lien  on  realty  on  giving,  499 
Service,  lien  for,  491 

Meaning  of,  491 

Claim  for,  when  to  be  registered,  484 
Service  of  statement  of  claim  out  of  jurisdiction,  606 
Service  of  notice  means  personal  service,  460 
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Setoff  dow  not  affect  lien  on  chattel,  214 

°^;' ?Si '*?^"^  °' *«'**~*»'' *  l^y™*"*  to  snb- 
r.otnactor  in  certain  caaea,  89 

Sheriff,  right,  under  levy  on  chattel  oorered  by  Uen,  817 
.  Ship,  ben  on,  for  npain,  410 
Sidewalk,  lien  for  material.,  428  • 

Lien  for  work  on,  428  ' 

fite?*?*"'  "^^  ""^  •*  performed  according  to.  45S 
Specifioition.  controlled  by  written  oontrtct,  86 

Service  of,  when  to  be  efccted,  «0i 
To  be  verified  by  affidavit,  476 
Statnteof  Limitation.,  lien  on  chattel  not  lost  by,  228 

Bepeal  of,  46 
Statutory  percentage,  owner  a  trustee  of,  18 

How  it  is  paid,  98,  102 
Stor^  charge,  on  diattel  not  rfeoverable,  810, 224,  226 
Street,  public,  not  the  mibject  of  Ken,  426 
Sub-contractor,  earlier  legidation  vahelea.  to,  4 
-    A.fflgnment  by,  when  iuTalid,  288 

Definition  of,  117 

Eatoppel  pf,  234 

Lien  of,  8,  29,  98, 452 

Default  of ,  88 

When  contractor  in  default,  right,  of,  89 

Iden  not  hj  way  of  rabrogation,  9S 

Liinit  of  claim  of,  againrt  owner,  464 

Under  contract  a.  nich,  cannot  claim  a.  materialman,  126 

Exwnption  of  materials  from  execution,  470 

Notice  of  lien  to  be  given  to  owner,  466 

Effect  of  neglect  to  give  notice,  466 

Payment  of,  by  owner,  480 
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Snb-ooatnotor — Coniimitd, 

<Wj«y^^  tipidtion  with  ««t«ct«r  «  «.wer  to 

^8»TS         with  certdn  .^rtion/^ufflci^i,  87.  89,  880. 
«  SnbBtutial  perforaumce,"  doctrine  of,  80,  8«.  88 
Snb.t«t.dp«fo™«ice  of  contr«rt  hj  «ibsx^tn«*,r  .  condition 
PMcedwjt  to  pajmtnt,  IS  wwuuou 

,  Sunday  when  included  in  computation  of  time,  196  487 
Supenntondente,  when  entitled  to  lien,  78 
Tax,  apeaal,  purchaser  takes  land  subject  to.  S19 
Teamsters,  lien  for  work  of,  886  , 

Tedmicalities  disregarded  once  Men  is  created.  88 

Tenants,  rights  as  to  certain  fixtures,  67 

Tendwr,  dfect  <rf,  in  relation  to  lien  on  chattel,  818,  819 

7<J**84!88^"^  **'  ^^"^  *'*^"  *^^^«'  effect  of. 
Time,  computation  of,  186,  187,  849  / 

When  Sunday  included  in  computation  of.  196 
Essence  of  contract,  when,  87 

Limited  for  xegistry,  who  computed  in  Quebec,  585 
a  or  action  to  enforce  registend  lien,  494 
For  registering  li$  peneUnt,  496 

Inexact  stetement  in  daim  as  to,  sufficient,  186 

^  p«ties  not  deprived  of  lien  by  agreement,  486 

^de  fixtures,  law  Hdating  to,  unchanged,  804. 488 
rnal,  appointing  day  <or,  616 

Notice  of,  616 
Ti^  work  supplied  after  substantial  completion,  186 
TruMt  estates  when  subject  to  mechanics'  liens,  18  189 
use  by  owner  not  neoeisarily  fcceptaiMe,  86        ' 
Valuation  additional,  how  ascertained  under  Quebec  law.  584 
Vendor,  mteiest  of,  when  bound,  879  ^""^  «^,  oa* 

Lien  of,  distingniah«d  from  mechanics'  19 
wages,  definition  of,  481  ' 

Lien  for,  priority  of,  467 

Contract  not  fulfilled  in  case  of  lien  for,  467 

Devices  to  defeat  lien  for,  void,  467 
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Priority  of  lien  for,  467 

Begirtration  of  lien  for,  484 
Wage-earner,  lien  of,  102 

Priority  of,  183 
Waiver  of  arddtecf  s  oertiflcate,  86 

^on  realty,  ad*  which  are  not,  150, 168, 164 

Terms  of  contract,  77 

IdM,  efTect  of  agreement  for,  160 

Other  rights,  filing  claim  for  lien  not.  473 

Lien  on  realty,  by  workman,  void,  426 

laen  by  snbmitting  matter  to  arbitration,  160 

Lien  on  personalty,  loss  of  poMeasion.  2M 

Lien  on  personally,  by  taking  security,  214 
laen  on  personalty,  by  assignment  or  execution.  216 
W.JfZ  *»\P«"o°^<y.  ^-rion.  modes  of,  2o7  ^ 

Meaning  of,  68 

Widow's  dower,  snbject  to  lien,  64,  184  449 

uJ!"^  '''  ^if  j«'«>d  ^  contract  of  hnsb«id,  19  69  272 
^en  on  property  of,  19,  69, 163,  272  '     ' 

Wi„^^.      l£T*™*^  to  be  agent  of,  69,  168 

Wc^dmen's'  i:Ssf  ?;o?SL't^r"2?r'  '"^  ^''  "^ 
words  and, phrases: 

"  Abandonment,"  76, 889, 899 

"Adjacent  to^*  112 

"Altering,"  487 

"And,"  40 

"Any  kind  of  debt,"  278 
"Any  person,"  69 

"  Building  or  erection,"  861 
"By  the  day,"  108 
,      "Claim,"  316 

"  Completion,"  7,  291 
"Consent,"  146 
"Contract,"  398 
"  Contractor,"  92, 420 
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Woidt  and  Phn»m-C<mtHtmL 
"Cwditop,"  11         ^^ 

"Delivery,"  878,  292 

*  Enjoyed  with,"  26,  284 
"Erecttng,"  72 

"  Extra  work,"  287 
''FixtMe«,"65  ' 

*  Fnrniahed,"  122 

"  Furnisher  of  material*,"  284 

**  Hae  ceaaed,"  281 

"  Improremoit,''  96 

"  Improving,"  4J7 

^Inereaaed  vala^"  448  i 

Jin  tile  eNotion  of  the  bmlduiff,"  104 
In  fte  making,  oonatmotiflg,"  484 
In  the  meaatia^"  497 
"In  reapect  of,"  482 
"Intereat,"  185,  274 
"IneombnuM^"  4S8 
"^natly  dae,"  9S 

2Jn8tly«wing,»9«,  198 
•Knowledge  of  the  woik,"  844 
*Iiabor,"«9  -»    --« 

"  Land  ia  aitnated,"  476 
"Land  on  which,"  17 

"Leaaeholder,"i3S,245  • 
laenhdder,"  26 

rjf*!^'*'!''.  107, 114, 116, 116 

Matenala«ipplied,"482 

tfaterialman,"  291 
"Mine,"  889 
*Montij,"509 
"  Mortgage,"  ftit 
"  Mortgagee,' 
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I  Near,"  112 
Notice  in  writing,"  461 
On  or  before 


'On  or 
'Other 


completion," 
.''29» 
atrnctnrea,"  64 
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Word«  and  FbnaM—C' tUimud. 

Suae  and  re«id*'«,''478 

2Pa7mait^"460 

"  Payments  to  be  mad^"  99 

"PercMit«ge,"468 

"PeMon,*'5« 

"Pladng/gae 
"Prejudiced,"  280 
«?!*"  mor^wge,"  169 

Prmty  and  consent,"  130.  144 
•*Beali»sd,"  338. 

"Bepaired,"  147 

"  Bepairing,"  487 

''Begi8tryoflace,''421 

*Beqnest,"180, 142 

^'Semce,"10,  11,  71 

"  Service  of  notice,"  461 
"Snb-contractor,"  117 
r  Snbsequent  encumbfancen,"  246 
«  °»«wt»ntial  compliance,"  479 

Substantial  performance,"  80 

Supplies,"  120 
"The  contract,"  102,  832 
"  To  be  used,"  432 
"  The  last  material,"  194 
"Unjustly  made  to  suiTer,"  260 
"Upon,"  112 
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Value  of  the  work  done,"  468 
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Wharf,"  438 
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Wwda  tnd  thtwmt-^C^nHimtd. 
•'Withoa4iK»ti«,»4«l 

on"!.!^*!**  ""*  ^  *«^  to  cm*.  Man,  KM 

wS^  for  a.t«ri«hntt  aot  «titl«d  to  lin.  108 

Inhttced  Tfthie  giT«  to  momble  I^,  how  ^ettbd,  64S 
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